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an ejectment of copyhold lands this caſe was reſerved at the A cuſtom for 
files for the opinion of the court, which ſtates; That J. Jen- , *5e corert 
ings being ſeiſed in fee according to the cuſtom of the manor yer copybold 
the copyhold lands in queſtion died, and the fame deſcended __ _— 
heir at law Frances the wife of William Geary, ſubject to her huſband 
mngs's widow: Henrietta's eſtate ; that Frances the wife of is bad. 
Geary was admitted, and being ſolely examined, ſurrendred 
emiſſes to the uſe of herſelf for life, remainder to Henry We 

and that William Geary her huſband then living did not join 
er, that Henry Wiſe was admitted to the remainder in fee, 
lkam Geary died in 1739. and Henrietta the widow is alſo 
and that there is a cuſtom in this manor that a feme covert 


d's joining. A verdi&t was taken for the plaintiff, who 
under the ſole ſurrender. of Frances the feme covert, which. is 
the cuſtom be not a good one. 


r ſeveral arguments, the whole court were clearly of opinion 
is was a bad cuſtom ; and WVilles Lord Chief Juſtice in giving 
dpment of the court ſaid, that Juſtice Burnett (who was now 
lead) was of the ſame opinion. 


not ſtated whether the feme covert by the cuſtom was to be 
and ſecretly examined, though in fact ſhe was ſo; nor is it 
that the huſband by the cuſtoms was to conſent though he did 


In, and therefore it muſt be taken for granted he did not 


upport of the cuſtom was cited 2 Danv. Abr. 430. pl. 10. 
Ils ſaid that it is a good cuſtom in a copyhold manor, that a 
overt 762th, or wwithout the conſent of her huſband may deviſe 
Pybold lands to her huſband, or whom ſhe pleaſes ; but this 


n fee of copyhold lands may diſpoſe of her eſtate without ger 
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Hilary Term 26 Geo. 2. 1753, 


Dyer 363. b. 
Davis 30. 
50. b. 


3 Leon. 81. 
Godb. 143. 


is not rightly abridged, and ſhews what little credit ought to 
given to abridgments ; the caſe abridged is anonymous in Mo- 
pl. 268. and the cuſtom there found on a ſpecial verdict i, 
feme covert with the aſſent of her huſband may deviſe her coppbold 
lands to her huſband or any other, which the court thought wy nn 
an unreaſonable cuſtom ; but that is not the preſent caſe, which 
muſt be taken to be without the aſſent of the huſband, 


— 
— — 


— 


123 
that z 


It was ſaid, that if a feme covert levies a fitie it (hall bind her 
and her heirs, if the huſband does not enter and avoid the eſtate d 
the conuſee, becauſe ſhe was examined, and had power over the 


land, 10 Rep. 43. a. But the reaſon given in Hob. 225, is, that ſhe i 


eſtopped to ſay ſhe was covert; and a fine levied by a feme core 
of Keebeld lands was compared to a ſurrender by her in fee 
copyhold lands intailed, whereof no fine can be levied, and which 


Would bar the iſſue; and this at firſt ſeemed to have ſotne weight 


with the coutt ; but at length they reſolved that this cuſtom tang 


| be ſuppoſed to have had any reaſonable conimericement, thit iti 


contrary to law and the policy of the nation, and tends to mak: 
wives independent of their huſbands; that no tolerable reaſon wi 
given at the bar for this cuſtom. And the verdi& was (et ods, 
and judgment given for defendant, the heir at law of France; tt 


_ Vit of William Geary. | { 


Recovery a- 
mended in the 
return of the 


urit of ſeiſin. made by the ſheriff was thus, © Virtute iſtius brevis mibi di 


lielmo Watſon plenariam ſeifinam de acris infraſcriptis cum pertinenil 


© Watſon Demandant e Lockley Tenant. C. B. 
| HE writ of ſeiſin upon a common recovery was teſted ui 
die Junii anno 13 Georgii, returnable tres Trin. The cum 


duodecimo die Junii anno infraſcripto habere feci inframminato Wis 


prout interius mibi precipitur Johannes Lock Miles, & Willem 
Ogborne Miles Vicecomes Middleſexice.” Now the words an ifi 
ſcripio refer to the teſte of the writ, which was in the 1 ztb year 0 
K. Geo. 1. but the 12th of June was in the firſt year of bis pre 
Majeſty ; ſo the court upon reading the writ and the return, 
dered the year to be amended as a miſpriſion of the clerk withol 
any rule to ſhew cauſe. kn ant, 


Eaſter Term 
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Roberts verſus „ 8 B. 


HE plaintiff who is a married woman entred into a bond A judgment 
as ſecurity for the defendant for 100 J. and by way of confeſſed to a 

counter ſecurity the defendant executed a bond and war- cf ng 4e 
rant of attorney to confeſs judgment to her; ſhe having is her bond. 

been obliged to pay 50 J. for the defendant, has entred up the judg- 

ment upon the warrant of attorney and taken out execution there- 

upon; it was now moved to ſet the judgment aſide, and to have the 

money paid into the hands of the ſheriff reſtored to the defendant. 


Per Curiam, A judgment at the ſuit of a feme covert is void, 
and ſo is her bond, and the money ſhe paid for the defendant was 
her huſband's, and he may ſue for it; ſo the judgment muſt be ſet 
alide, and the money in the ſheriff's hands reſtored. SCID 


Whereupon the parties compromiſed the matter, and a rule was 
_ into by conſent that no action ſhould be brought on either 


Scott verſus Dixon & al'. C. B. 


A CTION of aſſault and falſe impriſonment. The defendant . 
1 pleads Not guilty as to all the treſpaſs in the declaration except impriſon 
the aſſault, impriſonment and detaining the plaintiff in priſon, and eee 


| ; a f dant juſtifies 
as to that he pleads that Dinah Scott ſued out of this court a writ of under a capias 


capras ad reſpondendum, directed to the ſheriff of Cumberland to take ad reſponden. 


2 77 Ted | dum. Plainti 
Jonathan Scott (the now plaintiff) to anſwer Dinab Scott in a plea — 


of treſpaſs, and alſo of a plea of treſpaſs upon the caſe upon pro- defendant re- 


miſes, Cc. which writ was delivered to the ſheriff, who made a 33 


—_ thereupon to two of the defendants James and William rei and after- 
ne and the other defendant Dixon (who is the keeper of the e 
Hunty gaol) affiſted, which is the ſame aſſault and impriſonment pra jo 


| k Prays judg- 
complained of, ment becauſe 


the defendant 


das acknowledged the treſpaſs ; this is naught, and the plaintiff onght to have made a new aflignmens 


The 
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Eaſter Term 26 Geo. 2. 1753. 
The plaintiff replies, and admits the proceſs iſſued to the lber 
of Cumberland, and that he made a warrant thereupon diregeq | 
two of the defendants, who arreſted the plaintiff thereby, ang dl 
vered him to the other defendant Dixon the gaoler, who releagy © 


him from the arreſt, and permitted him to go at large out of h 
cuſtody, and that afterwards the defendants took him again ; where. 


fore, as the defendants have acknowledged the ſaid aſſault and iw. 


priſonment, he prays judgment and his damages; defendant de. 
murs generally, and plaintiff joins in demurrer. 


It was objected for the defendants, that the replication was had 
becauſe it does not confeſs and avoid, nor traverſe the material fads 
in the defendant's plea, which is a compleat juſtification of the a. 


| fault and impriſonment in the declaration, which facts are all ad. 
mitted, and none of them denied or avoided ; and if there were two 
aſſaults and impriſonment, the plaintiff ought to have made a new 


aſſignment; as in treſpaſs where the defendant juſtifies under a l. 


the time you ſay, but you put in your cattle at another time without 


to go at large after the arreſt, and a new aſſignment is not neceſſary; 


dhe latter part of the replication, it would have been a departure, 


tion, which the plaintiff has admitted to be true: now if there was 
any aſſault and impriſonment beſides that which is juſtified, the | 


ro. Car. 228. 


acknowledged, ſeeing the defendant has confeſſed, and ayoided 1 | 


wards took him; wherevore, inaſmuch as the ſaid defendant has ac- 


cence for the putting in of his cattle into the plaintiff's cloſe, the 
plaintiff may come and reply that it is very true I did licence you at | 


my leave, which muſt be anſwered by a juſtification, or Not guilty; 
ſo in the caſe of a way. 


For the plaintiff it was ſaid that the replication was well enough, 
and the defendant might have denied that he permitted the plaintiff 


but if it is, it ought to have been ſhewn for ſpecial cauſe of de- 
murrer, | „„ Ex TEES, 


þ 


In reply for the defendant it was ſaid, if he had taken iſſue upon 


Curia: The defendant's plea is a compleat anſwer to, and juſtif- 
cation of, the treſpaſs, aſſault and impriſonment laid in the declara- 


plaintiff ought to have ſet it forth by way of new aſſignment ; but 
inſtead of doing fo, he has only ſaid that the defendant Dixon the 
gaoler diſcharged him from the arreſt, and the defendants after- 


knowledged the ſaid treſpaſs, he prays judgment and his damages: 
Now it is moſt plain the treſpaſs acknowledged is the treſpaſs in the 
declaration, which has been fully juſtified by the plea; and "my 
fore it is abſurd for the plaintiff to pray judgment of the treſps $ 


becauſe tbe) 


And they inclined to give judgment for the defencant, doo 


I ; 


Faſter Term 26 Geo. 2. 1753, «<«c 


thought the replication was naught for want of a novel aſſignment. 
$f adjour nature. | Cl | 


Serjeant Poole for the defendant, Serjeant Wynne for the plaintiff. 


LOFTS 


Adams verſus Freeman. B.R. 


SSAULT and impriſonment ; defendant juſtifies under a ca- Impriſon- 
pias iſſued out of a baſe court in an action of debt, and ſhews ment ; defen- 


that a plaint was levied, & taliter proceſſum fuit that a capias iſſued, 1 
Er. plaintiff demurs; and it was objected that the plea was naught, in debt "gp 


becauſe it does not appear that any ſummons ifſued before the ca- baſe court, 


1 ing any ſum- 
; well enough, and we will ſuppoſe every thing regular below, mon,andvel 
Judgment for the defendant. | enough. = 
| nte Murray 
and Wilſon. 


Cooke & al verſus Pettit. - C. B. 


EBT upon a bond brought by the plaintiffs as churchwardens Debt upon « 
of the pariſh of A. The defendant craves oyer of the bond, bond to fave 


and ſets out the condition, which is that if he keeps the pariſh 1 
harmleſs, and maintain a certain baſtard child, then the obligation keeping a 


to be void, otherwiſe to remain in force; and then pleads non dam- ec child. 
nfcatus. The plaintiffs reply that the defendant did not provide for dam ms 


and maintain the child from ſuch a day till ſuch a day, and that — : 


the pariſh have been obliged to pay 5 1. to maintain the child du- gy aq 
ing that time; and this they are ready to verify; wherefore they the child from 


pray judgment, Rejoinder that the defendant provided for the ſuch a time to 


inti : . - - Rejoinde 
the plaintiffs, And in arreſt of judgment it was objected for the de- * 


ſendant, that it does not appear upon the record that the child was caintnined it 
born in the pariſh of A. and therefore the pariſh is not chargeable, jque and ver- 
and could not be damnified ; and cited 2 Saund. 80. Richards & al did for plain- 


ierſus Hodges, where it appears on the record in that caſe that the Cie 1 


te child was born in the pariſh. my 
Wy 1 over - ruled. 
N o this it was anſwered, that it appears upon the record that the 
i are churchwardens of the pariſh of 4. and the court 
” intend that it was proved at the trial that the baſtard child was 
0 . in the pariſh of A. And of that opinion was Juſtice Gundr 
"y in court), and gave judgment for the plaintiffs. 


C Then | 


fin; Sed per totam curiam, taliter proceſſum fuit that a capias iſſued without ſhew- 
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child during that time, and iflue thereupon, which was found for Rczeinde det 


for that time; 


wa child was born in the pariſh: and it was ſaid that orders of does not ap- 
iltardy are frequently quaſhed in B. R. when they do not ſtate that pear the child 


the pariſh, but 
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6 Eaſter Term 26 Geo. 2. 1753, | 


Cannot be Then it was moved that it might be referred to the prothone 
referred to a 3 1 ; Onotar 
compute how to adjuſt how much the pariſh was damnified, the penalty of th, 
much the bond being 200 1. But per (J. Gundry) curiam, this it not a Caſe 
w_ is dam- within the tat. 4 & 5 Ann, and we cannot hinder the Plaintik 
from taking out execution for the penalty. 9 


Serjeant Poole for the plaintiffs, Serjeant Agar for the defendant 


Boughton werſus Chaffey & aT. C. B. 


Bail, practice. CORIA We have determined over and over again that the 

F plaintiff may except to the bail above, though they are the ſame | 

perſons that became bound to the ſheriff for the defendant's ap- 

pearance ; and that the defendant cannot move to ſtay proceeding 

on the bail-bond, before he has put in, and juſtified bail in the 
original action. e 


Trinity Term 
16 & 17 Geo, 2. N 


1 


3 " r 


SGoodtitle of the demiſe of Pearſon wver/us Otway. Ch 


Doite to one N N ejectment. The caſe was, teſtator being ſeiſed in fee of th 


for lie, and lands in queſtion, gave and deviſed the fame by his will b 
= 2 Agnes Pearſon (who was his heir at law) for and during he 
ſhe has no life, to be enjoyed by her without moleſtation, and after be 


ag, power death to her lawful iſſue, and if ſhe ſhall have no iflue, that - 
thereof at ber hall have power to diſpoſe thereof at her will and pleaſure; 
will and plez- teſtator died and Agnes Pearſon entred.; that ſhe was the 155 
fore; the con- heir at law, and married the defendant Otway, and during hefe 
tngency of a = GT h huſban 
ifſve never verture made her will, and deviſed the premiſſes to ner H l 
happened, ſhe Nicholas Orway for his life, if he continued ſingle and a wido wei 


N 1 a fee. _; al PH We fu 
zack a fee. if not, over, and died without iſſue. 


Tix 


Trinity Term 26 & 27 Geo. 2. 1763. 7 


| The leſſor of the plaintiff claims as heir at law to Agnes, and 
gelendant claims under her will; the queſtion therefore is, whether 
Agnes had an eſtate in fee either as heir at law, or by the will; or 
| hed only a power or authority to diſpoſe or appoint; if ſhe had an 
fate in fee ſhe could not make a will during her coverture, if ſhe 
bad only an authority ſhe might execute it while covert, was ad- 
| mitted on all hands. | N 


Alter argument at the bar the whole court was clearly of opinion Bro. Deviſe 
that Agnes had an eſtate in fee- ſimple by the will, as the contingent 4 
| ;emainder to the iſſue never veſted ; that the teſtator by giving her 4 Ms IO 


power to diſpoſe thereof at her will anti pleaſure, in cafe ſhe had i Kol. Abr. 


no iſſue, has given her a fee-fimple, according to what is ſaid by 26. 
Serjeant Shuttleworth in 1 Leon. 283. where the words are the ſame 
| 25 here; but ſuppoſing theſe words did not carry a fee-ſimple, yet 
15 ſhe was heir at law, the fee deſcended to her upon the death of 

the teſtator, and ſhe having no iſſue, it was never out of her. 


Againſt this opinion was cited 3 Leon. 71. where the like deviſe Latch 9, 134; 
was only held to be an eſtate for life, with authority to diſpoſe of Sir W. Jones 
the reverſion ; but the court ſaid that caſe was not law, and that 04 189. 
the caſe in 1 Leon. 283. was determined after hat in 3 Leon. 71, 2 Lev. 104. 

| | 5 323 5 1 Salk. 239. 
| The word ſſue in a will is always a word of limitation, and 
makes an eſtate-tail; and fo does the word children if there are 
none in being at the time of the deviſe, and is a word of limitation; 
but if there are children in exiſtence, tlien it is a word of purchaſe. 


Gundry J. ſaid Agnes took an eſtate- tail and a fee upon contin- 

gency by the will, and had a fee by deſcent ; King verſus Melling, 

Lev. 58. in point; and Shaw verſus Weigh carried it much farther, 
2 Sera. 798, Judgment for the plaintiff. 


Thruſtout ver aus Bedwell. C: B. 


| HE leſſor of the plaintiff died before the commiſſion-day of Legor of the 
"vp Sus the cauſe was called on, and the plaintiff was «ang 
oy n wr the detendant did not confeſs leaſe, entry and Ge ond the 
| 1 9 1 now it was moved en behalf of the executor of the pliintiff % 
Pan's leffor, that the ſuit did not abate by the leſſor's death after nonſuited for 


Mae jo T .  -notconſeſling, 
de joined and before the trial, and that the prothonotary might 8 


Ax and all 1 &c. The ex- 
ow the executor his coſts upon the common conſent rule, — — . 
| | | | —ů— lleſſor ſha 


have no coſts taxed on the common rule. 
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8 | 1 rinity Term 26 & 27 Geo. 2. THY 


On the other ſide it was inſiſted that the executor is not intitle 
to coſts upon the rule, it being merely perſonal ; and if there had 
been a verdi& for the defendant he could have had no coſts. and | 
there can go no attachment againſt an executor for non-paymen; of 
coſts in this caſe, nor will any action lie for coſts in this caſe © 
either fide; and of that opinion was the court, 


| 


| Michaelmas Term 
27 Geo. 2. 1753. 


8 * D . 
2 


Long ver ſus Jackſon. C. B. 


PG; EBT upon a bond; the defendant craves oyer, and ( 
wr is be out the condition, That whereas A. B. had put himſel 
joined by the apprentice to the plaintiff: Now the condition of thy | 
defendant to obligation is ſuch, that if the ſaid A. B. ſhall not mn 
explain or | "a . . 
fortify his bar. a way or depart from his ſaid maſter during the time of his apprer- 
ticeſhip, then this obligation to be void, otherwiſe to remain in ful 
force; and avers that A. B. did not run away or depart from tis 
plaintiff during the term of his apprenticeſhip. The plaintiff ts 
plies that A. B. put himſelf apprentice with the plaintiff to ſene 
him as ſuch from ſuch a day for the term of ſeven years, a 
aſſigns for a breach that A. B. departed from his ſervice before th 
end of the ſaid term of ſeven years. The defendant rejoins that 
the agreement between the ꝓlaintiff, defendant, and A. B. was, til 
A. B. ſhould ſerve the plaintiff only for the term of five years, a 
concludes with an averment; the plaintiff demurs, and afligns fr 
cauſe that the matter in the defendant's rejoinder is a departure fon 
his plea. MES | 


Upon the argument it was objected for the plaintiff, % That 
here is a departure; and 2dly, That the rejoinder ought to haie 
concluded to the country, 


Co. Lit. 304 a. For the defendant it was ſaid, as to the firſt objeQion, 155 
although it be true in debt upon a bond where the defendant e 


col 


| Michaelmas Term 27 Geo. 2. 88 


-onditions performed, the plaintiff replies and aſſigns a breach, and 


the defendant rejoins new matter in excuſe, that this is a departure ; 
«t it is as true that the defendant may Introduce new matter 772 
explanation Or fortification of his bar, and it will be no departure; 
ind this is the preſent caſe, for it does not appear by the condition 
| {t out, or upon the defendant's plea, for how long the term was to 
| he; and this rejoinder is only an explanation or fortification of the 
bat, and not new matter of excuſe. 


as to the ſecond objection, it was anſwered for the defendant, 
that the plaintiff in his replication diſcloſes new matter, that the 
term was for ſeven years; he might have replied to the country 
that A. B. departed during the term, and then that would have 
come before the jury, whether the term was for ſeven years; but 
not having done ſo, but introduced new matter which did not ap- 
pear before, the defendant has fully anſwered that new matter, and 
concluded rightly with an averment ; and cited Vere verſus Smith, 
1 Jen. 121. 2 Lev. 5. S. C. as directly in the point to this objec- 
| tion; the defendant had no occaſion to diſcloſe in his plea that the 
term was for five years, as no mention was made thereof in the 
condition of the bond. The court over-ruled both the objections, 
and gave judgment for the defendant. Serjeant Agar for the plain- 
tif, Serjeant Poole for the defendant. | 


Julian verſus Shobrooke. C. B. 


Wh ON upon a bill of exchange brought by the payee againſt A conditional 
the acceptor, who only accepted it in a conditional manner, ***pance of 
V2, upon account of the ſhip Thetis when in caſh for the ſaid change is 
rellel's cargo; and the plaintiff avers in his declaration that at the good, = © 
Gay when the bill became payable the defendant was in caſh for the ph pag oY 
ad ſhip's cargo. Upon non aſſumpſit there was a verdict for the 
| plaintiff; and now Serjeant Agar in arreſt of judgment objected 

that the defendant was not liable by this conditional acceptance. 

ded per curiam, the objection was over- ruled; and they ſaid there 

; a difference between this ſort of acceptance when the bill is drawn 
pon the perſon, and where it is drawn upon goods; and it is now 

{ttled that a parol acceptance of a bill of exchange is ſufficient to 
charge the acceptor. 2 Stra. L000, 1152. 
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aelmas Term 27 Geo. 2. 1753, 


Anonymous. O. B. 


Nil debet to 8 EBT upon a bond, 21. debet, and a general demurrer; it Wa 
bond is ar inſiſted by ſerjeant Draper for the defendant, that nil des l 
dematrer. A bond was good upon a general demurrer, and was only a jcofl 
and matter of form, that after a verdi& it would make a final end 
between the parties, let the verdict be which way it will, $4 fer 
curiam, It is naught upon a general demurrer, though perhaps i 

might be helped after a verdict, Judgment for the plaintiff, | 

Bell verſus Simpſon. C. B. 

An award EBT upon an award, whereby it was awarded that Sinn 


* ſhould pay Bell 22 /, and that they ſhould give mutual f. 

„ leaſes of all actions and demands until the date of the ſaid recited 
bond of arbitration. In arreſt of judgment after a verdict it vn 
objected by Serjeant Poole for the defendant, that it does not appexr 
in the declaration; or in any part of this record, that there ever w 
any bond of arbitration, ſo that it is impoſſible to ſay till what time 
this award makes an end of matters in difference between the pu- 
ties, and for any thing that appears this might be a parol ſubmiſſion, 
Curia: The defendant has pleaded no award; the plaintiff ha 
replied, and affigned a breach for non-payment of the money; thi 
might have perhaps been a good objection at the trial, but after 
verdict we will ſuppoſe that the arbitration-bond was ſhewn at the 
trial, and was agreeable to the releaſe ; ſo there muſt be judgment 
for the plaintiff, Serjeant Willes for the plaintiff. 


Hilary Term 
27 Geo. 2. 1754. 


Everall verſus Maſon a priſoner. C. B. 


EBT upon a judgment; the defendant appeared by at- If a priſoner 
torney and pleaded nul tiel record, and iflue thereupon ?Pprars in 
quod habetur tale recordum; the plaintiff ſigned judgment 8 
for non- payment for the iſſue; and now it was moved to pay for the 

{et it aſide, for that a priſoner is not obliged to pay for the iſſue _—_ * 

book; but by all the Secondaries then in court it was reported that appears by 

the practice is, where a priſoner appears by an attorney he ſhall pay attorney. 

for the iſſue, or judgment may be ſigned; otherwiſe it is where he 

| appears in perſon. Curia: If this had been an iſſue to the country 

| we would have ſet afide the judgment upon paying the coſts of the 

motion, and for the iſſue; for we will not let final judgment go 

where the merits have not been tried, and where the plaintiff cannot 

ſuffer any inconvenience by any affected delay, and here he has the 

defendant's body in priſon; but as this is debt upon a judgment, 

| there is no doubt but there is ſuch a judgment, ſo there is nothing 
of merits to be tried, and the judgment muſt ſtand. 


Simmons Vicar of Kendall ver ſus Langhorne. CB, 


EBT upon a bond; the defendant craves 'oyer thereof, and Debt on bord 


; n _— „leſs from ex- 
tareatened to ſue Simmons for nominating William Langhorne to be pences by 


curate of Seide chapel in the pariſh of Kendall: Now the condition reaſon of 


8 „ . „ BY . | | 2217. a, | 1 t 
L 4 this obligation is ſuch, that if the above-bounden Milliam Lang- ana rope 
ne hall fave harmleſs and indemnified the ſaid Thomas Simmons from ſuits by 


rom all damages, expences and ſums of money, which the aid . there: 
of. Non 


Tae Simmons or his executors ſhall be obliged to pay by reaſon gamnificatus ; 
the ſaid Thomas Simmons's making fuch nomination, or ſhall plaintiff re- 


de him harmleſs and indemnified from all ſuits, &c. by reafon 3 — 


areot, or, Sc. then this obligation to be void, otherwiſe, Cc. breach that he 
f N was obliged to 
ch a ſum by reaſon of ſach nomination, but does not ſay how he was obliged ; and well enough. 


and 


pay 
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ſets out the condition: Whereas the inhabitants of Sel/ide have fe fate ham 
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Hilary Term 27 Geo. 2, 1754 


and pleads aon damnificatus ; the plaintiff replies, and afſipns fo" 
breach that he was obliged to pay and did pay ſo much money b 
reaſon of ſuch nomination of Thomas Langhorne to the ſaid curac 
of Selſide; the defendant demurs generally, and the plaintiff Joins in 
demurrer. | 


It was objected by ſerjeant Poole for the defendant, that the g. 
plication is not iſſuable; that the breach affigned is ill, becauſe the 
plaintiff only ſays he has been obliged to pay, and did pay fo muck 
money by reaſon of ſuch nomination of Langhorne to the curacy 
but does not ſay how he was obliged to pay it, whether by ſuit, of 


how, and the condition is to ſave him harmleſs from ſuits; ang 


cited Cro. Car. 363. Bro. tit. Condition, pl. 36. 2 Bulſ. 11 5. Reny 
verſus Harris, 2 Vent. 261. Lutw, 470. 1 Brown's Ent. 194, 


 Tomfon's Entr, 145. Winch Ent. 271, 375. 2 Saund. 8 1.  1Saul 


114. 


On the other ſide it was anſwered by ſerjeant Draper, that finc: 


all the caſes cited the flat. 4 & 5 Ann. for amendment of the ly 


was made, and if the breach be ill aſſigned, it is only in form nt 
in ſubſtance, and this is upon a general demurrer ; but he inſiſted 
the breach was well aſſigned and iſſuable, for where the condition 
is in the disjunctive, as it is here, if any one breach be aſſigned, 


_ that is ſufficient; and here it is aſſigned in the very words of the 


condition, That the plaintiff was obliged to pay and did pay < 


much money by reaſon of ſuch nomination of Langhorne to tle 


curacy; and there is no occaſion to ſay how he was obliged to py 
it, whether by ſuit in Chancery, (which was the truth) or bon 
otherwiſe. 


Curia: The objection ought not to prevail, for this is only mi. 
ter of form ; but if it was matter of ſubſlance, the breach 1s well 


enough aſſigned and ifluable, and it might be tried by the count 


whether the plaintiff has been damaged by reaſon of the nomint- 
tion to the curacy. Judgment for the plaintiff per tot cur. 


In Hilary vacation Mr. Juſtice Gundry died upon the weſtern ci⸗ 
cuit, and Lord Chief Juſtice Lee died at London about the fam: 
ume, s h 

I 


1 


Eaſter Term 
27 Geo. 2. 1754. 


HIS term began upon the firſt day of May; upon the 
ſecond of May Sir Dudley Ryder, Knt. the Attorney 
General, and the honourable Henry Bathurſt, Eſq; were 
7 called to the degree of ſerjeants at law, and the ſame day 

| kept their feaſt in Lincoln's Inn hall; the former was appointed 

Lord Chief Juſtice of the King's Bench, and the latter a Juſtice of 

the Common Pleas, and took their places in the reſpective courts on 

Monday May 6, 17 54. 


| Roe of the demiſe of Jeffereys & al” ver/us Hen. Hicks 
Mil” & al'. C. B. rag 


| he | FRY 23 f | 7 1 ' i one who is 
— of the court upon this caſe : Joſeph Jeffreys being ſeiſed in fee geg or 
felony and 


of the copyhold lands in queſtion (which he held of the manor of 


dated in October 1746, deviſed the ſame in fee to Elizabeth Jef _ Dn. 

fereys, and ſurrendred the ſame to the uſe of his will; that upon the not forfeited 
10th of March 1752. Elizabeth Jeffereys was tried and convicted to the . 

bor the murder of the teſtator, and was afterwards hanged ; that the _ e, Pg 
teltator died ſeiſed, and Els. Feffereys was never admitted tenant, ſurrenderor. 
nor ever did any act to ſhew ſhe was the lord's tenant; that Sir 

H. Hicks never entred, but the homage preſented the attainder of 

Fiz, Jeſfereys, and the premiſſes in queſtion have been granted to 

| the defendants, as being forfeited to the lord by the attainder. The 

lelfors of the plaintiff claim, one as heir at law to the deviſor, and. 

the other as heir of Elig. Jeſſereys, and the defendants as lord of the 

mmor and purchaſors under him. Three queſtions were made 

| upon this caſe, 1//, Whether the lands were forfeited to the lord; 

ach, Whether the ſurrender to the uſe of Elig. Teffereys did not 

prevent the deſcent to the teſtator's heir at law; and 3d, Whether 

Ur attainder did not hinder the deſcent to her heir. 


But upon the argument, the three queſtions were reduced to one, 


> wit, Whether Miſs Jefereys by the will and ſurrender had ſuch 
ate or intereſt in the premiſſes as ſhe could forfeit to the lord of 


E the 


Fenn verdict for the plaintiff ſubject to the opinion A ſurrender to 


| Higwell, whereof the defendant Sir H. Hicks is lord) by his will hanged before | 
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heir of Miſs Fefereys, will have title. 


It was argued by Serjeant Willes for the plaintiff, that the he; it 
law of the deviſor had title, and that nothing was ever in Ni; 
Teffereys, and that by the ſurrender alone without admiſſion ſhe 
never was tenant to the lord either in law or in deed ; and that be. 
fore admiſſion a purchaſor of copyhold Jands cannot bring an ejed. 
ment for them, as an heir who is in by deſcent may do; and the 
reaſon is, becauſe the admiſſion of the anceſtor is, in law, conſidered 
as the admiſſion of the heir to many purpoſes, but the admiſſion of 


the ſurrenderor is not the admiſſion of the ſurrenderee, and the 


ſurrenderee cannot do any legal act before admiſſion ; there neve; 
was any privity between Miſs Fefereys and the lord, ſhe never had 
any eſtate in the lands, and it is abſurd to ſay ſhe forfeited what (he 
never had; the eftate deſcended to the deviſor's heir, who, in 


ſuppoſition of law, was the tenant to the lord immediately upon 
the death of the deviſor. Cro. El. 349. Yelv. 144, 145. 2 Bull, 
| Foord verſus Hoſkins. Theſe caſes prove that the ſurrenderee hy 


neither jus in re nor ad rem before his admittance. 


For the defendants it was admitted by ſerjeant Prime, that if 
Miſs Feffereys had nothing in her, neither jus in re nor ad rem, ſhe 


certainly could forfeit nothing. But he infiſted that upon the deah 


of her uncle the deviſor, and before her attainder, ſhe had a caps- 
City to take under the will and ſurrender, and had a right to be ad. 
mitted tenant, although ſhe would have forfeited upon being con- 
victed; for a perſon may have a capacity to take, though not to hold, 
1 Inſt. 2.8.6. and a perſon incapable to take for himſelf ſhall bs 


capable and preſumed to take for the benefit of the crown, ſo mij 


any ad mittance, for the lord ſhall not take advantage of hi 


Miſs Jefcreys be preſumed to take for the benefit of the lord. 


But it is objected ſhe was never admitted, and ſhe could not be 
tenant without it. In anſwer to this ſhe certainly had a right from} 


the inſtant the deviſor died, and after admittance could recover the 


profits and rent from the time of his death; and to fay the beit 
hall have the profits until the deviſee ſhall be admitted 1s iet 
ſtrange. Miſs Jefereys certainly had Jus ad rem, for upon the wil 
and ſurrender the lord was bound to admit her upon that title. 


Sappoſe a ſurrender be made to the uſe of J. S. and the * 

TE | 4 SE 1 . & 

receives the ſurrender, but refuſes to hold a court to admit . San 

inſtead thereof enters and takes the profits, the ſorrende If 

ſhall upon this title maintain an ejectment againſt the lord wit 1 
6 0 

wrong; this could not be, if there was no title in a furrendetee 1 
ſore admittance ; (this was ſaid crguends, and I heard no caſe c 

to lupport it; 200 Quare.) | [pot 


he. ata . dts. 0 _— 7 W—_ 
. * WIT IS Ee * di he edt. Aid ME os. ets * — he cdlloeddrod 


* 


Upon the death of the deviſor before the attainder the heir at 
ww could not have maintained an ejectment, unleſs Miſs 7effereys in 
ihe lord's court had firſt refuſed to accept, and be admitted tenant, 


Berneford verſus Packington, 1 Leon, 1, he cited as a caſe in 
point; where the grandfather of the plaintiff died ſeiſed in fee of a 
copyhold, leaving a widow who was admitted to her free-bench of 
the whole by the cuſtom, and a ſon A. who in his mother's life 
was convicted of felony ; and this was held to be a forfeiture, though 
4, was never admitted, and though the lord could not ſeiſe during 
the widow's life. 1 | 


Curia: The ſingle queſtion is, Whether if a man ſurrenders a 


copyhold to one who is attainted and hanged before admittance, the 
lands ſhall be forfeited to the lord. | | 


Miſs Jefereys never entred, never was admitted, nor ever did 
| any act to ſhew ſhe was tenant; and a ſurrender and admittance 
make but one conveyance, ſo how could the right heir loſe the 
eſtate ? „ 


tis faid for the defendant, it is otherwiſe in the caſe of the heir 
who is n by deſcent, and that he can bring an ejectment before ad- 
mittance; this is very true, but a ſurrenderee cannot. 


It is ſaid that a ſurrenderee may recover the meſne profits from 


the time of the ſurrender ; that is true, after he is once admitted; 
and ſo may a feoffee from the date of the feoffment after livery and 
itn, and a bargainee after inrolment ; the reaſon is, becauſe they 
ae conſidered as one conveyance. 5 5 


mintain an ejectment againſt the heir at law. 


It the lord was to accept a ſurrender, and the ſurrenderee enter 


"aitage of his own wrong. 


As to tne caſe Leon. 1. the anſwer to it is, that the heir at law 
"ey of his reverſion, which differs totally from this caſe, The 
8 de upon the death of the deviſor deſcended to his heir, who is 
e plaintiff 's leſſor in the firſt demiſe, and he muſt be canlidered in 


tenant to the lord until ſomebody elſe be admitted, 
In 


0 otie-caſe-of a deviſe of a copyhold nothing veſts in the deviſce 


Teaderee, nor in the lord, and until admittance the eſtate in 
1 oy law 


A will and ſurrender to the uſe thereof would not be ſufficient to 


liereupon, and afterward the lord was to diſſeiſe him before admit- 
ance, an action lies againſt the lord, becauſe he ſhall not take ad- 


© Faſter Term 27 Geo. 2. 1754. i 
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Oro. Eliz. Jaw is in the ſurrenderor. The will may be quite laid out of 1 
Wa ep. caſe ; for as to a copyhold it is conſidered only as an appointm ; 
aanqd there need not be three witneſſes to it; but admittance is "aps 
ceſſary to a ſurrender, as inrolment to a bargain and ſale, or lu 8 


to a feoffment. 
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5 N. The whole court inclined to give judgment for the Plaintif 
upon this firſt argument, but gave no abſolute opinion, Acurm. 
tur. Vide poſt. eo 15 
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Roe of the demiſe of Jeffereys & al' verſus Hich 
| ES 1 ee - 


HIS caſe was argued a ſecond time this term, when the 
court was ſtill of opinion for the plaintiff, That Mi 
Jeffereys had no legal intereſt in the eſtate, ſo could hu 
no legal remedy to recover it, and having no legal jt i 
re nor ad rem could not forfeit any thing, "7: 


Waldock verſus Cooper. C. B. 


; 22 X/ RIT of falſe judgment brought by Waldock againſt ( 
1 55 tion muſt al-. upon a judgment in the borough court of Ayleſbury; C 
8 ledge that the being plaintiff below, declares that Valaocꝶ was indebted to bin ; 

N RS . . EET ; We 
a NE” Ayleſbury for divers goods ſold and delivered by him to , _ 
b vered within (not ſaying that they were ſold and delivered there, or Within 
* 29: . . pen” . . . | nl 
f the juriſdio- juriſdiction), and being fo indebted, he the ſaid Waldeck prom 
! tion, as well as” . ,. (I. ot | b was 4" 
that the de- Within the juriſdiction to pay; upon non afſumpſit, there 
ih fendant pro- dict and judgment for the plaintiff below; and now it wWas o, 


miſed within ed, that the declaration does not alledge that the goods Wei 


: 155 and delivered within the juriſdiftion, but only ſays that 1 
in 


3 . - 
—ů — 
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7 & 28 Geo. 2. 1754. 17 


Trinity I erm 


indebted, and promiſed at Ayleſbury within the juriſdiction. 1 Saund. 
2 Lev. 87. 2dly, It was objected that the judgment was 
ng which is, that the plaintiff below ought to recover, whereas 
it ought to be, That be do recover, in the preſent tenſe, Curia: If 
there were no precedents to the contrary we ſhould be deſirous to 
help this judgment after a verdict, but we cannot do it againſt fo 
many precedents ; ſo the judgment muſt be reverſed. And N. B. 
Both the objections were held to be good, and either of them ſuf- 
£cent to reverſe the judgment. Tg 


| Michaelmas Term 
A eb 2; 1994-- + 
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| Rex verſus Serjeant Mead & al'. Plea—Roll 56. C. B. 


Writ of diſceit to reverſe or ſet afide a fine and recovery Writ of dif- 
which were levied and ſuffered in this court fempore = _ 

Car. 2. of lands held in antient demeſne at Havering and recovery 

atte Bower in Eſſex, which ought not to have been of lands in 

done, ſuch lands being only pleadable by writ of right cloſe, in the _ nat 

court of antient demeſne ; the defendants confeſs the declaration and 

| writ of diſceit to be true by their plea, and the Attorney General, 

who ſues for the King, remits the damages; and now Serjeant 

Pale for the King moved for judgment, and had a rule to ſhew 

Qule, which was afterwards made abſolute. 
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Hilary Term 


28 Geo. 2. 1755. 
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Pendock of the deviſe of Mackender verſus Mackende | 


C. B. 
One convicted HIS is an ejectment for lands in Kent; the ſubſtance d 
TEE "oh the caſe reſerved at the aſſiſes for the opinion of the con 
whipt cannot is ſhortly this: That J. M. being ſeiſed of the lands in 
5 5 queſtion, by his will executed in September 17 5. devi 
nd it is : 


41 and not the lands to the defendant ; that there were three witneſſes to the 
the puniſh- will, vi2, Thomas Turner, To. Jeffery, and another; that J 74. 


ment which fery, one of the witneſſes before the time of atteſtation thereof, wx 
makes a ma 4 } 


| infamous. "indicted, tried and convicted for ſtealing a ſheep, and was found 


guilty to the value of ten pence, and had judgment of whipping, 


The plaintiff claims as heir at law to the teſtator, and therefor 
the ſingle queſtion is, whether one convicted and whipped for peti 
larceny be a competent witneſs, within the ſtatute of frauds and 
perjuries. 


Alfter three arguments at- the bar the whole court were clearly d 
opinion that Joſeph Jeffery was not a competent witneſs, and hid i 
down as a rule, that it is the crime that creates the infamy, and take 
5 Mod. 75, away a man's competency, and not the puniſhment for it; and it 
abſurd and ridiculous to ſay it is the puniſhment that creates tit 
infamy, _ 


The pillory has always been look'd upon as infamous, and to 
take away a man's competency as a witneſs; but to put one cal 
(amongft many that might be put) to ſhew this is a very abſurd 
notion, is ſufficient: If a man was convicted upon the flat, 40+ 
M. againſt deer-ſtealing, there is a penalty of 30 J. to be levied 
by diſtreſs, and if he has no diſtreſs, he is to be put in the pillory 
ſo that if the pillory be infamous, the perſon convicted (accordllg 
to this notion) will be fo, if he. has not 30 J. but if he has 300 
will not be infamous. 


In 


Hilary Term 28 Geo. 2. 1755. 19 


n the preſent caſe both the crime and puniſhment are infamous ; 3 Inft. 218. 
and he that ſteals a penny has as wicked a mind as he that ſteals a Hale 503. 


1 2 Hale 277. 
larger ſum, if not a more wicked mind, for he has the leſs tempta- 2 Bull. wh 


non; petit larceny is felony, 1 Hawk. gs. £ 36. And no caſe has Co. Lit. 158 a. 


been cited where a perſon convicted thereof was ever admitted to be 
| witneſs. Judgment for the plaintiff per totam curiam. 
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Armſtrong of the deviſe of Neve verſus Wolſey. C. B. 


\JECTMENT, tried at Norwich before Parker Ch. Baron, 
who reſerved this ſhort caſe for the opinion of the court. 
A. B. being in poſſeſſion of the lands in queſtion levied a fine ſur 
anuſans de droit come ceo, &c. with proclamations to the conuſee 
and his heirs, in the 6th year of the preſent King, without any 
conſideration expreſſed, and without declaring any uſe thereof; nor 
was it proved that the conuſee was ever in poſſeſſion. 
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do that the ſingle queſtion is, whether the fine ſhall enure to the A fine levied 


uſe of the conuſor or the conuſee ; and after two arguments the 3 1140 
court was unanimous, and gave judgment for the plaintiff, who or uſes de- 13 
claimed as heir of the conuſor. 5 clared ſhall 1 

. | enure to the pit 


| | | | | old uſe in 
Curia: In the caſe of a fine come ceo, &c. where no ules are de- whomſoever 


| clared, whether the conuſor be in poſſeſſion, or the fine be of a it Vas. 
reverfion, it ſhall enure to the old uſes, and the conuſor ſhall be 12 


of the old uſe, and although it paſſes nothing, yet after five years 
and non-claim it will operate as a bar. 


And in the caſe of a recovery ſuffered, the ſame ſhall enure to 
the uſe of him who ſuffers it (who is commonly the vouchee) if 
o uſes be declared; but he gains a new eſtate to him and his heirs 
general; and although before the recovery he was ſeiſed ex parte 
materng, yet afterwards the eſtate will deſcend to his heirs ex parte 


patern, as was determined in Martin verſus Strachan ante. Sed 
Ude that caſe 2 Stra. 1 179. 


* 


In the caſe at bar, the antient uſe was in the conuſor at the time 
of levying the fine; and it ſeems to have been, long ſettled before 
lis caſe, that a fine without any conſideration, or uſes thereof de- 
Cared, ſhall enure to the antient uſe in whomſoever it was at the 
J - of levying the fine; and as it was here in the conuſor at that 
; me, the judgment muſt be for the plaintiff, | 


Anonymous. 
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| Anonymous. C. B. 
A declaration HIS was an action for a ſurgeon's demand, and in 
a0 of a ſurgeon | eve 


3 count in the declaration it was laid to be for Curing the de. 
the foul fendant of the foul diſeaſe; the court expreſſed great diſplezfure 
5 that ſuch language was uſed in a declaration when there was no d 
for ſcandal, caſion for it, and intimated their defire that whenever the like 

ſcandal is inſerted in a declaration, that ſomebody would move to 
ſtrike the words out, and to refer it for ſcandal and impettineng 
and that they ſhould direct the prothonotary to tax exemplary cots, 
that the rule for referrring ſcandal, &c. ought to be the fame « 
law as in equity; and they remembred 3 50 J. cofts taxed in Chan- 
.cery for ſcandal. £ 


* * 8 2 3 
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Baldwin verſus Tudge. C. B. 


d e EBT for an amerciament in a court baron againſt a freehold 
. F tenant of the manor; upon il debet, it appeared in evidence 
1 muſt be af. at the trial at Worceſter before Mr. Juſtice Clive by an entry Upon 
'W OR _— the court rolls that the defendant was amerced, and that the fame 
manor, or Was affeered by two affeerors, whoſe names were ſet down there; 
bebe will not but it was objected that it did not appear in proof that the two i. 
bort feerors were freeholders of the manor ; and that point was reſeried 


= for the opinion of the court. 


After argument at the bar by ſerjeant Prime for the plaintif 


aand ſerjeant Willes for the defendant, the whole court were cler 
= Ce of opinion that an amercement of a freehold tenant in a court bara 
= TY muſt be affcered by his peers, that is to ſay, by free tenants of the 
bf manor; and founded their judgment upon Magna Chart, c. 14 
l and F. N. B. 8v0, Moderata miſericordia, fol. 18 5. whereby it ap. 
9 pears that the affeerment ſhall be per probos & legales bomines de - 
= Cineto, which means per pares de vicineto, and none can be peers > 
i ga freehold tenant but a freehold tenant of the ſame manor in ti) 
[ particular caſe ; Fitzherbert was a very great lawyer, and the clearel 
4 writer in the law; and where he ſays, that by the ſtatute of Man 
1 Charta every amerciament in a court baron ought to be affeered b 
1 os two tenants of the manor ; he muſt mean freehold tenants, for the) 
4 are properly the tenants of the manor ; for the court baron at 8, 
b mon law is the freeholders court, of which they are the ſain 
l judges; and when all the freehold tenants are gone except one, the 
F court baron is gone too. 


And 


2 


Hilary Term 28 Geo. 2. 1755. 27 


eee 5 x | : g a 

And therefore, as it did not appear that the amerciament ſet upon 
the defendant Was affeered by his peers, they held that this action 
14 not lie, and gave judgment for the defendant. 


J. Probi & legales Bomi nes de wvicineto, muſt be taken and con- 
rued ſecundum ſuljectam materiam; they may mean the frecholders 
of 2 manor, or of a county, Sc. | 8 


Eaſter Term 


28 Geo. „ 6. | 
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Ford verſus Parr & al'. C. B. 


\RESPASS, tried at nf prius before Mr. Juſtice Fyfter, & jodge of 
who omitted to certify in court at the trial that the treſ- _ — for 

paſs was wilful and malicious upon the fiat, 8 & 9 IF. z. coſts out of 

c. 10. in order to intitle the plaintiff to full cofts ; and ot. 

| zfterwards upon application he certified out of court. The queſtion 

now was, whether the Judge had power to certify out of the court 

of mf prius, Per curiam, The certificate is void, and contrary to 


e e enacts that it ſhall be made in open court at the 
ral. N | 


Law qui tam verſus Crowther. C. B. 


HE defendant moved to plead nil debet to the whole; and stat. 4 & 5 
0 2dly, a recovery as to the ſecond count; but per curiam, The Anne does not 
4. 4 & 5 Anne for pleading double does not extend to qui tam _m_ 


tions; and this has been often refuſed here as well as in B. R. 
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Doe on the demiſe of Milbourne & ux verſus The 
purchaſers under the aſſignees of a commiſſion q 
bankrupt awarded againſt George Simpſon. C. B. 


hat deed N ejectment of lands in Northumberland, the following ci 
104 moun x 9 | 

46 6 Se was made at the aſſiſes for the opinion of the court. 

to ſtand ſeiſed | . | | 

do uſes, George Simpſon being ſeiſed in fee of the lands in queſtion, in 


Þ _ conſideration of a marriage to be had between him and Arn Strg 
1 | by indenture between him the ſaid George Simpſon of the one part 
| and the ſaid Ann Storey and William Storey of the other part, gives, 
grants, enfeoffs, aliens and confirms to Anne Storey and Millan 
Storey and their aſſigns the lands (in queſtion) then in the poſſeſſion 


of George Simpſon, habendum to the uſe of the ſaid Ann Storey fo 
l/ life, remainder to the heirs of her body begotten by the ſaid Garg: 
| | Simpſon, who covenants that the lands ſhall remain to the ſaid uls 


clear of all charges: the marriage took effect, George Simpſon alter- 


| | wards became bankrupt, and the aſſignees ſeiſed the land and ſoddi 
j to the defendants, as taking this deed to be void in law] or if it ua 
j | not void, that George Storey was ſeiſed in tail by it. 


| After argument at the bar by ſerjeant Poole for the plaintiff (wiv 
| claims under this deed), and ſerjeant Prime for the defendants, | 

| 

0 


was reſolved by the whole court that this deed cannot operate 484 
' bargain and fale, becauſe no pecuniary conſideration was paid, not 
as a releaſe, becauſe there -was no leaſe for a year, nor were the 
grantees in poſſeſſion; nor as a feoffment, becauſe there Was 1 


5 livery and ſeiſin; and therefore the ſingle queſtion was, whether 1 
B | hall not operate as a covenant to ſtand ſeiſed. 

'H | 

] And although it was objected that there wants a - conſideration of 
[| blood between the covenantor and William Storey, and that ! 
I "ſeemed to be the intent of the parties that the deed ſhould operi* 
\ as a common law conveyance, yet it was : reſolved by the gh 
18 court, that it ſhall operate as a covenant to ſtand ſeiſed, bete“ 
iN | | al 


N n 


— — 


Irinity Term 28 K 29 Geo. 2. 1767. | 8 


— 


_ 


| eſtate in ſpecial tail is clearly in the ſaid Ann Storey; and George 
Simpſon (who is now dead) had only an eſtate for life by implica- 
gon with a reverfion in fee; and they ſaid that judges had been 
uli to conſtrue deeds to take effect according to the intent and 
| meaning of the parties, uf res magis valeat quam pereat. 2 Inſt. 672. 
Hb, *'Shep.T ouchſ. 87. 1:Lutw. 782, 1 Mod. 175, 1 Vent. 
137. 2 Lev. 213. 3 Lev. 370. . Carth, 2 Stra. 934. 


| Judgment for the plaintiff. 


* Biddulph, Eſq; verſur Ather. C. B. 


ROVER for a ſloop, upon Not guilty, was tried before Mr. Two allow- 
Juſtice VMilmot at the laſt aſſiſes for the county of Suſſex. hey 
Upon a motion for a new trial the judge certified, that the plaintiff's ment in treſ. 

title to the loop was, that he is lord of the manor of Lancing in the paß 400 year: 


| county of Suſſex, and being ſo, is intitled by preſcription to all _ 


| | concluſive 
wreek of the ſea thrown upon that manor, and that the ſloop for evidence a. 
OLE TY | 8 | 5 ___ gainſt uſage 
which this action is brought was wrecked upon that manor, 3 
laſt paſt to 


And to prove his preſcriptive right, the plaintiff by court rolls have wreck of 
and parol evidence proved that the lords of the manor of Lancing ** 

had taken and enjoyed -wreck thrown upon: that manor ' from the 

23d day of April 1663, until the time of bringing this action with- 

out any interruption. MOR | 


For the defendant . (who is bailiff or ſervant to the Duke of 
Mf, and ſeiſed this ſloop as wreck on behalf of his Grace) it 
was inſiſted that the Duke of Norfolk was intitled to all wreck 
thrown upon any lands lying within the rape or barony or honour 
af Brombre in the county of "Suſſex ; and it was proved that the 
manor of Lancing lies within the hundred of Brightford, which lies 
within the rape, or barony or honour of Brambre. | 


It was alſo proved for the defendant by records, that at a court 
| &hre held at Chicheſter in Suſſex in the 7th year of King Edi. 1. 
Alam de Bavent claimed free chaſe in his manor of Rocking, and 
Weeks of the ſea in his manor of Hay, which liberties he and his 
nctors had enjoyed time 1mmemorially.; and it was found by the 
Jy that he and his anceſtors had and ought to have free chace in 
4 manor of Rocking, and that he and his anceſtors never had 
cis of the ſea, nor ought to have in his manor of Hay, c quod 
an Barones de Brambre ſemper wbidem & alibi per totam Baro-- 
 preattam ed libertate u fuerunt & eam habere debent, and 


there i 
* as to the wreck of the ſea he was amerced for his falſe 
KIN, | | | | 


It 
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It was alſo proved for the defendant by record, that at the * 
court Nigel de Brock and Hugo de Bufey claimed wreck of the ſea 
in their manors of Lancing and King /ton near Shoreham, and that 
they and their anceſtors had time immemorially uſed the (aig liber. 
ties, and it was found by the jury quod prœdicti Nigellus er Hag, 
nunguam utebantur prædictis libertatibus, nec aureccum illud bake 
debent ſed Dominus MWillielmus de Breuſe illud wreccum babere 4+; þ 
acciderit per coſteram maris in Rape de Brambre, ideo confidergyy 
eſt quod prædicti Nigellus & Hugo de cetero non habeant prædidun 
oreccum, ſed quia illud clamabant fint in miſericordia pro Falſo ch. 
more. 


It was likewiſe proved for the defendant by record, that in the 
7th year of Ed. 3. John Odrich and ſeveral others were attached 10 
_ anſwer John de Mowbray quare cum ipſe dominus honoris de Bran: 
exiſtat, idemy; Johannes de Mowbray babeat & ipſe & anteceſores fu 
domini honoris prœdicti a tempore quo non extat memoria bucuſq; ba. 
bere conſueverunt infra honorem predic?” wreccum maris & qucqui 
ad hujuſmodi wreecum pertinet, prafati Jobannes Odrich (and many 
other perſons) took and carried away divers quantities of goods caſt 
by the ſea upon the land at Hone, Worthyng, Lancing, Pende, Shire- 
bam and Kyneſton within the honour of Brambre, and which ought 
to belong to the ſaid John de Mowbray as wreck ; and upon Not 
guilty pleaded, the jury found, that ſeveral of the defendants in the 
; pleadings mentioned were guilty of taking and carrying away the 
'| ſaid wreck to the plaintiff's damage of 100/. and judgment 1s entred 
| againſt them for the ſaid 100 J. | 


h Then Mr. Juſtice Vilmot further reports, that it was infiſted tor 
j: : the defendant at the trial that theſe three records proved that the 
{1 uſage ſet up by the plaintiff muſt have commenced within the tine 
8 | of memory, fince the reign of Richard the firſt, and that theretor 
A the plaintiff's preſcriptive right claimed by him was defeated, and 
| That he (the Judge) ought to have directed the jury to find for dt 
defendant. | 


\ „ But upon the trial (ſays the Judge) I was of opinion, and di 
| deliver it as my opinion to the jury, that the records produced hett 
1 not conclutive, but were matter of evidence to be left to their £07 
þ ſideration; and unleſs the ſaid records are conclutive, I think th 
verdict was agrecable to the evidence which was for the plaintll 
damages 50%. 


Upon this motion for a new trial, the court ordered this _— N 
de ſer down in the paper to be argued ſolemnly: and now 11 
inſiſted by ſerjeant Prime for the defendant, that theſe reca® 


; 5 | ; . 10 
zudgments or determinations in eyre, and judgment in treſpal e 1 


Ho * 


Trinity Term 28 & 29 Geo. 2. 1755. 
*1 proper courts, having competent juriſdiftion of the matter in 
x * are concluſive evidence for the defendant, and that the 
; he was miſtaken in his opinion and direction to the jury, and 
©ught not to have left the matter to the jury in the manner he did, 
bat ſhould have directed them to find a verdict for the defendant ; 
and for this purpoſe he cited Carth. 22 5. 1 Salk. 290. 2 Stra. 
| gbo, 961. and ſaid, that the records given in evidence in the pre- 
ent caſe ſeemed to him ſtronger than a ſentence in the ſpiritual 
court in the caſe of a marriage, which is always holded to be con- 
dufive. If a vicar's endowment be within the legal time of memory, 
| the parſon cannot preſcribe againſt it though he has antient uſage 
of his fide in proof. Moor 761. pl. 1055. 2 Rol. Abr. 269. p. 17. 


on the other ſide for the plaintiff it was inſiſted by ſerjeant 


alowances in eyre, nor the judgment in treſpaſs, were concluſive ; 
and ſome of the Judges doubted whether they were any evidence at 
al; but all agreed that uſage for the plaintiff for 92 years laſt paſt, 
was much ſtronger proof of the plaintiff's right, and the whole was 
fit to be left to the jury; and they all ſaid the jury and the Judge 
had both done Tight. OE 


They admitted that a ſentence in the eccleſiaſtical court, in a 
matter whereof they have the ſole cogniſance, is concluſive evi- 


endowment of a vicar. deſtroys the preſcriptive right to tithes in the 


an inquifition poſt mortem, or a verdict (in many caſes) touching 
the fame matter, which is often res inter alios acta, as in the action 


—— 


then in poſſeſſion againſt perſons who were mere wrong doers for 
any thing that appears; and in pleading an allowance in eyre, the 
me way per Holt C. J. is to alledge an immemorial uſage, and then 
| io to produce the allowance in B. R. or in eyre. 1 Salk, 184. 


%. 


| Uiſcharged, and judgment given for the plaintiff, 


* Farmer 


Ville, and reſolved by the whole court, that neither theſe two 


| dence, and parol evidence ſhall not be received againſt it; but that 
1s, becauſe that court hath the ſole cogniſance thereof; and that an 


parſon ; but that the preſent records were no more concluſive than 


af treſpaſs by Mowbray, it might perhaps be brought by the perſon 


Rule to ſhew cauſe why a new trial ſhould not be granted was 
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| Farmer of the demiſe of Earl verſus Rogers. C. 8. 


A ſurrender N ejectment the following caſe was made for the opinion of the 


1 9 * court, viz. A. B. by deed indented mortgaged the landz » 


by writing queſtion to C. D. for 500 years, with a proviſo that the term ſal 


without a : | . 
3 I ceaſe and be void upon payment of 500 l. and intereſt upon a cer. 


ing, or ſtamp tain day; ſometime after the day limited for payment thereof 4.3 


duty paid. paid to C. D. all principal and intereſt due to him upon this mot. 


gage; A. B. is dead, and Earl, the leſſor of the plaintiff, as hy 
heir at law, has brought this ejectment againſt the defendant, why 
has got the ſaid mortgage deed in his hands, and is in poſſeſſion of the 
premiſſes: at the trial the defendant produced this deed, upon the 
back whereof there is this indorſement in writing without any {el 
or ſtamp to it, viz. © Received this—day of March 1738. (bein 
after the day limited by the proviſo) of A. B. ſo much many 
< for all principal money and intereſt till this day; and 1 do rel 
© the ſaid A. B. and diſcharge the within mortgaged premiſſe fun 
* the term of too years,” ſigned by C. D. the mortgagee. Thi 
the defendant at the trial did not prove that he had any intereſtn 
the term, but inſiſted it was ſtil! ſubſiſting, and that poſſeſſion was 
ſufficient againſt the plaintiff, who muſt recover upon the firengti 
of his own caſe. | 


A 


Lak 


This caſe was argued twice; the firſt time in Michaelnas tem 

| laſt by ſerjeant Wynne for the plaintiff, and ſerjeant Draper for the 

defendant; the ſecond time by ſerjeant Prime for the plaintiff and 
ſerjeant Willes for the defendant, in Eaſter term laſt. 


It was argued for the plaintiff that the term is not ſubſiſting, bu 
is ſurrendered by the memorandum on the back of the mort 
deed. That a ſurrender of a term at common law might hae 
been by parol without a deed. Perk, Surrender, ſec. 583, 594 and 
that whether the term was created by deed or not, Perk. ſec. bos 
608, Cro, Eliz. 488, That the word ſurrender is not neceſkay 
to make a ſurrender, but any other words tantamount will 
ſufficient ; as if leflee for life ſay to the leſſor, that he grants di 
he ſhall enter into the land, and that he is willing that he ſhall bie 
the land. 2 Ro. Abr. 497. H. pl. 1. 498. pl. 2. Theſe avthoii® 
ſhew that at common law a term for years, whether created h 
deed or not, might have been ſurrendered by parol without = 
and that words which are not ſo ſtrong as the words releaſe © 
diſcharge in the preſent caſe, ſhall amount to a ſurrender. 


_ 24y, It was contended for the plaintiff, that the ſtatute of 7 
and perjuries had not ſo much altered the common law, *Y 


— 
* 


— 
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caſes for long terms of years may be ſtill made without deed, by 
writing, and the ſame may be ſurrendred by a note in writing, 
without a deed ; and a ſeal is not neceſſary to this indorſement or 
memorandum in writing, which in conſideration of law is a parol 


ſorrender reduced into writing, and was proper evidence at the trial 


to prove a ſurrender of the term. 


For the defendant it was admitted, that at common law terms 
which were created by parol might be ſurrendred by parol, but 
denied that a term created by deed could be ſurrendred by parol, 
and that the term was till ſubſiſting, and might be aſſigned and 
kept on foot to protect the inheritance, and that as the payment was 


after the day, and the legal eſtate is ſtill in the mortgagee, there 


ought to be judgment for the defendant. 


After time taken to conſider until this term, judgment was given 
for the plaintiff by the whole court. 


And it was reſolved by the court, that before the ſtatute of frauds 
a leaſe for years either by deed, or parol, might have been ſurrendred 
without deed, by parol ; that the words releaſe and diſcharge the 
term of 500 years, are much ſtronger than words which in many 


cales have amounted to a ſurrender, wut res magis valeat quam 
pereat, ek, 


for any term of years may be created by writing without deed, 
and that the ſame may be ſurrendred by deed or note in writing. 


not being a deed. 


2, It appears by the ſtatute of frauds and perjuries, that a leaſe Gilb. 235, 


236. 


Vide fec. 3. of that ſtatute. And the court held that there was 
no occaſion for any ſtamp duty upon this note or indorſement, it 


Michaelmas 


[1 . 
1 


28 


Michaelmas Tem m 
29 Geo. 2. 1755. 
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Fryer ver/zs Johnſon. C. B. 


Cuſtom to 

bury as near 
as poſſible to 
anceſtors is 


bad. 


PECIAL action upon the caſe againſt the parſon of the 

pariſh, ſetting out that there has been a cuſtom in the parih 
time out of mind, that every pariſhioner has a right to buy 
| his dead relations in the church-yard as near to their ar. 
ceſtors as poſſible, and that the defendant refuſed to permit the 
plaintiff to bury a relation as near as poſſible to his anceſtor ; after 
verdict this was held clearly to be a bad cuſtom by the whole cout 
upon the firſt argument. 


Loyd, Eſq; verſus Winton. C. B. 


Colts, | EPLEVIN for taking an ox and detaining him againſt gage 


8 IX Sc. The defendant avows that he is ſeiſed of the manor of 4, 


is not within and ſets out a cuſtom, that upon the death of a tenant he is intitld 


8 to a heriot by cuſtom, and ſo ſeiſed the ox, which was the proper 
in reſpect to of the plaintiff's late father, who was his tenant, and lately died. 


double coſts. The plaintiff replies that the ox was his own, and not his fathers 
and traverſes that the ox was his father's property. Upon this ill 
the plaintiff was nonſuited at the trial, and the prothonotary taxel 
the avowant double coſts, upon the fiat. 151 Geo. 2. c. 19. And 
now fſerjeant Pocle moved that the prothonotary was miſtaken, and 
ought to review his taxation, and allow only fingle coſts, inſiſtig 
that the ſtatute did not extend to this caſe, which was not a ij 
for à herict ſervice, but a ſeiſure for a heriot cuſtom, for the wor 
of the ſtatute are, Diſtreſſes for rent, quit-rents, reliefs, heriots, 01 
sther ſcrvices; and of that opinion was the court, and ordere 
the prothonotary to review his taxation, although it was infiſted 0f 
ſerjeanr Milſon for the avowant, that this caſe was within the equi} 
and meaning of the ſtatute, though not within the very words, 


Eaſter 


Eaſter Term 


29 Geo. 2. 1756. 
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Goodright of the demiſe of Priſcilla Larmer widow 
a0 0 William Searle and Sarah his wife. C. B. 


| TECTMEN T for lands in the county of Southampton ; An executory 
upon Not guilty iſſue was joined, which is entred of Tri- deviſe in fee 
nity term in the 27th and 28th years of his preſent Ma- wg : po 
jeſty, Roll 735. and was tried at Wincheſter at the then gent remain- 


next aſſiſes, when a ſpecial verdict was found by the jury, who on der, and it 


transferrable 


their oath ſay, that long before the within written time when the to the heir of 
within mentioned treſpaſs and ejectment are 'fuppoſed to have been the executory 
committed, one George Paynter in his life-time was ſeiſed of and in 3 If 
certain freehold meſſuages, lands, tenements and hereditaments, the contin- 
with the appurtenances, in Odibam and Norihwarnborough in the Senc) hap- 
pariſh of Odibam in the county aforeſaid, parcel of the premiſſes in B Pp. ws de- 
the declaration within written-mentioned, in his demeſne as of fee; termined in 
and that the ſaid George Paynter in his life-time, and long before the the caſe oF. 
fad within written time when, Ge. was likewiſe ſeiſed of and in _ | 
the reverſion of certain copyhold meſſuages, lands, tenements and Gurnell v. 
bereditaments, with the appurtenances, ſituate, lying and being in N - _ 
Hal place in the county aforeſaid, parcel of the manor of Hall- 0.4 on 
lee in the ſame county, and refidue of the premiſſes in the decla- u caſe made at 
ation within written mentioned, expectant on the death of Catbe- OF 
rme Paynter, mother of the ſaid George Paynter, in his demeſne as 
df fee and right, at the will of the lord of the {aid manor, accord- £ 
42 , the cuſtom of the ſame-manor and being. ſo reſpectively Special ver- 
3 thereof, he the ſaid: George Paynter in the life-time of the dict. 
ud Catherine, and before the within written time when, &c. to 
* on the 26th day of September in the year of our Lord 17 50. at 
. ee made his laſt will and teſtament in writing, and 
* 0 my and deviſed (among other things) the ſame freehold 
bend? ry premiſſes (che ſaid copyhold premiſſes being firſt duly 
® 155 8 the uſe of his will) in theſe words following, to wit, 
* Ne and concerning all and fingular other my cuſtomary 
1 5 ola meſſuages, lands, tenements and hereditaments, with 
*ppurtenances, ſituate, lying and being in the tithing of Yately 
I | within 


30 


Faſter Term 29 Geo. 2. 1776. 


— 


within the manors of Condall aforeſaid and Hall-place in the ſai 
county of Southampton, the ſame being alſo ſurrendred to the iſ: of 
my will; and alſo as to, for and concerning all and fingular ſo 
freehold meſſuages, lands, tenements and hereditaments, ſitoate 
lying and being in Odibam and North Warnborough in the pariſh of 
Odibam in the ſaid county of Southampton, now in the tenure gr 0c 
cupation of John Collins and John Raggett, their undertenants 1 


aſſigns, I give and deviſe the fame copyhold and freehold herediu. 


< ments and premiſes unto my ſaid ſon George Paynter, his heirs and 
e aſſigns for ever; but if he my ſaid ſon George Paynter ſhall happen 


e to die before he ſhall attain his ſaid age of 21 years, leaving no iſſu 


living at the time of his death, then I give and deviſe the ſaid pr. 
© miſſes unto my ſaid mother Catherine Paynter, and to her heirs and 
< aſſigns for ever,“ as by the laſt will aforeſaid to the jurors aforefid 


ſhewn in evidence fully appears: And the jurors aforeſaid on thei 


ſaid oath further ſay, that afterwards, to wit, on the faid 27th dy 
of September in the ſame year 1750. at Odibam aforeſaid, the fail 
George Paynter the teſtator, without altering or revoking his ſai 
will, died ſeiſed of ſuch eſtates in the premiſſes in which, G.. 
leaving iſſue the ſaid George Paynter the deviſee his only ſon and 
heir, and that the ſaid Catherine Paynter widow, mother of the (aid 
George Paynter the teſtator, ſurvived the ſaid George Paynter the 
teſtator, and afterwards, to wit, on the 5th day of January in the 
year of our Lord 1754. at Odibam aforeſaid died; and the juror 
aforeſaid on their ſaid oath further ſay, that the ſaid George Poynter, 
ſon and heir of the ſaid George Painter the teſtator, was the grand- 
ſon and next heir of the ſaid Catherine, to wit, the ſon and heit d 
the ſaid George Paynter the teſtator, which ſaid George Paynter the 


teſtator was the only ſon and heir of the ſaid Catherine, and that the 


ſaid George Paynter, ſon and heir of the ſaid George Paynter tle 
teſtator, and grandſon and next heir of the ſaid Catherzne, alter 
wards, to wit, on the 6th day of January in the ſaid year of our 


Lord 1754. at Odiham aforeſaid died before he had attained his fl 


The leſſor of 
the plaintiff's 


age of 21 years, to wit, at his age of 19 years, and without eie 
having had any iſſue of his body lawfully begotten ; and the Juror 
aforeſaid on their ſaid oath further ſay, that Priſcilla Larmer widon, 


claim by de jn the declaration named to be the leſſor of the plaintiff, is and at the 


ſcent. 


ſame time when, Cc. was couſin and next heir on the part of te 
father of George Paynter ſon of the ſaid George Paynter the teſtato!, 
that is to ſay, the daughter and heir of George Paynter the brothel 
of Willam Paynter, which William Paynter was the father of tht] 
ſaid George Paynter the teſtator, the father of George Fay” ie 
deviſee in the will abovementioned, to the ſaid jury ſnewn in all 
dence, who died under age as aforeſaid, and without leaving 9 
iſſue of his body lawfully begotten living at the time of his a 
aforeſaid; and the jurors aforeſaid on their ſaid oath further 


1 . y | 8 * 7 > „ 77 7 1 65 
that the faid Sarab the wife of the ſaid William Searle in 1110 
01 5 
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©—ation within written mentioned, is, and at the ſaid time when 
5 was the ſiſter and next heir of the ſaid Catherine Paynter, and 


the ſiſter and next heir of the ſaid Catherine Paynter, which Cathe- 
ne Paynter was the mother of the ſaid George Paynter the te ſta- 
tor the father of the ſaid George Paynter the deviſce in the will 
| .povementioned ; and the jurors aforeſaid on their faid oath further 
(xy, that before the within written time when Sc. to wit, on the 
aghth day of April in the 27th year of the reign of his preſent 
Majeſty, the ſaid Priſcilla Larmer entered into the tenements 
forefaid, with the appurtenances, in the declaration aforeſaid men- 
toned, and was thereof ſeiſed as the law requires, and being fo 


thereof ſeiſed, ſhe the ſaid Priſcilla Larmer afterwards upon the 


id Sth. day of April in the ſaid 27th year of his Majeſty's reign at 
Oibam aforeſaid demiſed the tenements aforeſaid, with the appur- 
| tenances, to the ſaid Peter Goodrigbt, to hold the ſame to the ſaid 
peer Goodright and his aſſigns from the 25th day of March then 
t paſt unto the full end and term of ſeven years from thence next 

enſuing and fully to be compleat and ended; by virtue of which 
{1d demiſe the ſame Peter Goodr:ght into the tenements aforeſaid, 
with the appurtenances, entred, and was thereof poſſeſſed until the 
fad William Searle and Sarah his wife afterwards, to wit, on the 
ſaid 8th day of April in the 27th year aforeſaid into the tenements 
aforeſaid, with the appurtenances, which the ſaid Priſcilla Larmer 
to the ſaid Peter Goodright in form aforeſaid. demiſed for the term 
aforeſaid, which is not yet elapſed, in and upon the poſſeſſion of the 
lad Peter entred, and ejected him the ſaid Peter out of his farm 
woreſaid (his term aforeſaid therein not being ended), as the ſaid 
Peter within thereof complains againſt them; but whether upon 
the whole matter aforeſaid by the jurors aforeſaid in form aforeſaid 
found the ſaid William Searle and Sarab his wife are in law guilty 
of the treſpaſs and ejectment aforeſaid in the tenements aforeſaid, 
| vith the appurtenances, in the declaration aforeſaid mentioned, the 
Jurors aforeſaid are entirely ignorant, and thereof pray the conſidera- 


| on the whole matter aforeſaid by the jurors aforeſaid in form 
| aoreſaid found it ſhall appear to the ſame juſtices of the Bench that 
the ſaid William Searle and Sarah his wife are in law guilty of the 
treſpaſs and ejectment aforeſaid in the tenements aforeſaid, with the 


arle and Sarab his wife are thereof guilty in manner and form as 
4 {aid Peter Goodright within againſt the ſaid William Searle and 
E. his wife thereof complains, and they aſſeſs the damages of 
e laid Peter Goodright on the occalion aforeſaid, beſides his coſts 


end charges by him about his ſuit in this behalf expended to one 
EEE ſhilling, 


tlon of the juſtices of our Lord the King of the Bench; and if 


*ppurtenances, in the declaration aforeſaid mentioned, then the 
* aforeſaid ſay on their oath aforeſaid, that the ſaid William 


the couſin and next heir of the ſaid George the grandſon of her the The defen- 


; . PS, * dant's cla im 
lid Catherine on the part of her the ſaid Catherine, that is to ſay, by deſcent. 
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ſhilling, and for thoſe coſts and charges to 40 5s. But if UPon the 

whole matter aforeſaid by the jurors aforeſaid in form aforeſay 
found it ſhall appear to the ſame juſtices of the Bench that the fit 
Milliam Searle and Sarah his wife are not guilty in law of the wtf 
paſs and ejectment aforeſaid in the tenements aforeſaid, with the ,,, 
purtenances, in the declaration aforefaid above mentioned, then th 
ſame jurors ſay on their oath aforeſaid, that the ſaid William Saar. 
and Sarah his wife are not thereof guilty in manner and form as the 
faid William Searle and Sarah his wife within for themſelves; 
pleading have alledged : And becauſe the juſtices here are Willing t 
adviſe themſelves of and upon the premiſſes before they give they | 
judgment thereon, a day is given to'the parties aforeſaid here unt! 

in eight days of Saint Hilary of hearing their judgment thereq, 
for that the ſame juſtices here are thereof not yet adviſed, Ec. 
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This ſpecial verdict was twice ſolemnly argued at the bar; 1/ 
By Poole ſerjeant for the plaintiff, and Hews? ſerjeant for the defer. 
dant, in Trinity term in the 28th year of his prefent Majeſty; the 
2d time by Davy ſerjeant for the plaintiff, and Vynme ſerjeant for 
the defendant, in Hilary term following, the ſhort ſtate of the yer. 


| dict is, | 
| That George Paynter being ſeiſed in fee of the freehold lands, aid 
1 in reverfion in fee of the copyhold lands in queſtion expectant on 
„ the death of Catherine Paynter his mother, on the 26th of September 


17 50. by his will deviſed the freehold and copyhold to his fon 
George Paynter, his heirs and aſſigns for ever; but if he happen ts 
die before he attain the age of 21 years leaving no iſſue, then he de- 
viſes the premiſſes to his (the teſtator's) mother Catberine Pan 
In fee. ; 


That the teſtator died in September 1750, leaving ilſue Corp 
his only ſon and heir ; that Catherine Paynter widow, and mother 
of the teſtator, ſurvived the teſtator, and afterwards died January 
5, 1754. 8 

That George the ſon and heir of the teftaror was alfo grandſcn 
and next heir to Catherine, and died January 6, 1754. before le 
attained the age of 21, and without iſſue. 1 


That Priſcilla Larmer the plaintiff's leſſor was couſin and heir i 
George Paynter the deviſee on the part of his father. 


And that Sarab the wife of William Searle the defendant 1 
ſſiſter and next heir of Catherine Paynter, and couſin and next : 
of George the deviſee grandſon of the ſaid Catherine, on the p. | 
of the ſaid Catherine. 5 la 

4 | 
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In arguing this Caſe it was admitted and allowed that this was a 

od executory deviſe to Catherine Paynter ; but for the plaintiff it 
| 5 "ſiſted, that the deviſe to George the ſon in fee, who was heir 
© ho teſtator, was void, becauſe it was only giving him what the 
bw gave him; and therefore it was the ſame thing as if he had not 
been named in the will, and the executory deviſe could never have 
ken place ſo long as he had heirs; and many caſes of executory 
1oviſes lay it down that until the contingency happens, the eſtate 
all deſcend to the heir. Sith verſus Clark, Salk, 241. 8. C. 


Lutw. 797. Compns 72. 


Taking it that George Paynter the deviſee was in by deſcent of a 
fee, and that Catherine Paynter had an intereſt or poſſibility that was 
ranſmiſſible, according to the caſe of Goodtitle of the demiſe of 
Curnell verſus Food in this court, Trin. 13 & 14 Geo. 2, upon the 
death of Catherine Paynter that intereſt, whatever it was, deſcended 


to George her grandſon, and merged in his greater eftate which he'Carth. 257. 


had by deſcent from his father; if this be ſo, then the leſſor of the 
| plaintiff, who is heir to George on the part of his father the teſtator, 
1s intitled to recover. 5 


On the other ſide it was inſiſted that an executory deviſe, as this 
moſt certainly is, is a deſcendible intereſt, and that Catherine and 
her heirs were in of ſuch contingent executory and deſcendible in- 


tereſt, which could never deſcend to George her grandſon, becauſe 


while he was living, under age, and without iſſue, no man could 
poſſibly know whether he would die under age and without iſſue. 


That Catherine and her heirs were the firſt purchaſer, and who- 
ſ ever claims as heir by deſcent muſt ſhew himſelf of the blood of 


latberine, Finch 117. Hale's Hift. Com. Law, cap. Deſcents 239. 


lt is objected for the plaintiff that George the grandſon took an 
zſolute tce-fimple ; but he certainly only took a conditional or de- 
iaminable fee, otherwiſe the executory deviſe could not be good, 
ich it is admitted on all hands it certainly is. ” 


I is objected that in the caſe of Smith verſus Clarke, that the heir 
ee did not take by deviſe though it was on a condition; to this it 


* be anſwered that there was no deviſe over, ſo nobody to take 
"Vantage of the condition. 5 | 


2 objected that the intereſt or contingency of Catherine upon 
= death deſcended to George her grandſon, and ſo merged in his 


K remainder 


the firſt purchaſer, but Priſcilla Larmer is not of the blood of 


Lee: . . . | . . | 
to this it is anſwered that her intereſt was like a contingent. 
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remainder of a pure fee, which could not merge in one that 5 
conditional. : 


In reply it was faid for the plaintiff, that Catberine took 3 00 
ſcendible intereſt like a contingent remainder in fee, which u - 
her death, until the contingency happened, deſcended to * 
grandſon, and merged in his fee, which was not a baſe fee. 


Upon the firſt argument the court broke the caſe. 
Miles Chief Juſtice. It may be proper to ſay ſomething by wy 


of breaking the caſe, but I would not be underſtood to be bound by 
any opinion I may now give, as it is to be argued again, 


It was candid in my brother Poole to admit that this is a gol 

_ executory deviſe ; it certainly is ſo, and they are now ſettled knoyn 

eſtates tranſmiſſible, and like to (though they are not) contingent 
remainders. 


But brother Poole for the plaintiff inſiſts, that although the eſtas 
is deviſed to George the grandſon and his heirs upon condition, yet 
that it ſhall deſcend to him as if no condition had been mentioned, 
But I take it to be certain that it did not deſcend at the time of the 
death of the teſtator, but is deviſed to him upon condition that he 
and his heirs ſhall have it in caſe he lives to 21, or leaves iſſue; but 
if he does not, then the teſtator's mother and her heirs ſhall take; 
it does not ſay © living the mother: and as to what is ſaid that 
here is a merger, there ſhall never be a merger to hurt another, 
Does the plaintiff claim under the firſt deviſe ? that is gone, fv 
George the deviſee died under age and without iflue ; if plaintif 
claims under the executory deviſe, ſhe muſt take as heir to Call. 
rine, if at all; and that ſhe cannot do, becauſe Priſcilla Lormer | 
not of her blood, 1h 


Clive Juſtice, I would be underſtood not to be bound by ay 
preſent opinion. The leſſor of the plaintiff claims by deſcent, and 
whoever does ſo, as hath been rightly inſiſted upon, muſt be of the 
blood of the firſt purchaſer; the teſtator having carved out by 
whole eſtate in this manner, has thereby broke the deſcent ; | 
Catherine had ſurvived her grandſon ſhe would have been a p 
chaſer, for (ſhe would have taken it by deviſe from her ſon, 4 
there would have then been no doubt at all but it would have gy 
to the defendant her fiſter ; and I think it is the ſame thing notwitl- 
ſtanding ſhe died before her grandſon, and there can be n9 mes, 
where the intent of the parties appears that the eſtate ſhould 10 
merge. Lens Beawles's Caſe, 11 Rep. 80. ; 


Fees 


71 - 8 
C 


© © Jner Term 29 Leo. 2. 1755. - _ ot 
Fees are every day in abeyance, as a remainder after an eſtate for 


life to the right heirs of J. S. I do not fay a freehold can be in 
abeyance 3 the eſtate to Catherine ſeems to me to be the greater 


efate, and could not merge in that given to her grandſon. 


Birch Juſtice. The teſtator has not ſaid any thing about the 
ime of the death of Catherine, and as he has not, we cannot; 
here is an abſolute executory deviſe in fee to Catherine, which muſt 
| ike effect in her or her heir on the death of her grandſon under 

age and without iſſue; and I am of opinion with my Lord Ch. 
ſuſice, and my brother Clive, 


Bathurſt Juſtice. I ſhall be glad to have this matter argued again, 
hecauſe I think the ſon took by deſcent and not by the will: ſup- 
poſe the deviſe had been to Catherine after the death of George the 
teltator's ſon under age and without iſſue, he would then certainly 
have taken by deſcent until the contingency had happened. Sup- 
poſing then the ſon in by deſcent, I am inclined to think his grand- 
mother's intereſt or eſtate ſhall deſcend to him, and he ſhall be in 


of a better eſtate, vig. a pure fee, which ſhall deſcend to his heirs 
ex parte pater na. 


This caſe was argued a ſecond time in Hilary term 29 Geo. 2. 
but little or nothing new was ſaid upon it. | 


In Eaſter term 29 Geo. 2. the court were all agreed, and the 
| Ch. Juſtice was ready to deliver their opinion, but deferred it, the 
parties being trying to make an end by way of accommodation. 
They were all of opinion for the defendant, ut audivi. 
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25 30 Geo. 2. 1756. 


Lynall ver/us Longbothom. C. B. 


A foot race is Middleſex, CT HOMAS Longbothom late of the pariſh of Saint 4y. 


Rong og drew Holbourn in the county of Mrddleſex ſhoemake, 
9 An ought was ſummoned to anſwer Thomas Lynall of a plea 


gaming, that he render to the ſaid Thomas Lynall the ſum of 47 l. cf lawfy 


B g © . - -- 
appear that a money of Great Britain, which he owes to the ſaid Thomas Lynul 


man was play- and unjuſtly detains from him, &c. and whereupon the ſaid Thema 
ing at fuch Lynall by William Pryor Johnſon his attorney ſays, for that the faid 


game, or elſe 


a wager above Thomas Longbothom after the firſt day of May in the year of ou 


ol. laid upon Lord 1711, to wit, on the 11th day of November in the year of 


his fide, is not | 1 f | 
a bokug - Lord 1754. at Weſtminſter in the county aforeſaid, received 


within the to the uſe of the ſaid Thomas Lynall the ſum of 47 l. being ſo 


ſtatute, much money loſt at one time by the ſaid Thomas Lynall to the ſaid 


Thomas Longbothom within the ſpace of three months next before 
the commencement of this ſuit, by betting on the fide of one Jh 
Clarke, at a certain game called a foot-race, and which money | 
loſt before the commencement of this ſuit was paid to the {ai 
Thomas Longbothom the winner thereof, whereby and by force of 

the ſtatute lately made for the better preventing exceſſive and decei. 
ful gaming, an action hath accrued to the ſaid Thomas Lynall to de- 
mand and have of the ſaid Thomas Longbothom, according to the 
form of the ſaid ſtatute, the ſaid ſum of 47 l. ſo loſt as aforeſaid; 
yet the ſaid Thomas Longbothom, although often requeſted, hath not 
paid to the ſaid Thomas Lynall the faid 47 J. or any part thereof, but 
to pay the ſame to him hath hitherto refuſed, and doth yet refuſe, 
whereupon the ſaid Thomas Lynall ſaith that he is injured, and hath 
damage to the value of fifty pounds; and therefore he brings ti 
ſuit, Sc. 


The defendant pleaded nz debet per patriam, which ifſue came 
on to be tried before Lord Ch. Juſtice WMilles at the laſt fitting 1 
Eaſter term 1755. 8 


The facts proved at the trial on the behalf of the plaintiff, " 
upon which he relied to ſupport his declaration were, That 0 | 


I 


— —— 
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— 


4 day of November 1754, the plaintiff laid a wager with the de- 
dart of 471. to 29 l. that John Clarke in the declaration men- 
- ed could not, on that day, run four miles in 21 minutes and 


On the part of the defendant it was inſiſted by his counſel at the 
trial that the plaintiff had not proved his declaration, that this 
running by Jobn Clarke was not a foot-race as deſcribed in the de- 
caration; that it was not a game within the fat. g Ann. c. 14. 
| upon which the plaintiff had founded his action; and that this 
| wager was not a betting on the ſide or hand of any perſon playing 
it any game or games within that ſtatute, and therefore the plaintiff 
was not intitled to a verdict upon this declaration. 


Upon theſe objections there was a verdict for the plaintiff, ſubject 
to the opinion of this court, upon theſe three points, vi. 9 


. Whether the running by Clarke alone was properly a foot- 
race, as laid in the declaration? 


2d. Whether ſuch running be a game within the ſtatute 9 Ann. 
4. 14. | | i | | | 


34, Whether the wager was, or was not, a betting on the ſide 
lad ſtatute, 
This caſe was argued in laft Eafter term by ſerjeant Poole for the 


Plaintiff and ſerjeant Hewit for the defendant; and in this term by 
lerieant Willes for the plaintiff, and ſerjeant Prime for the defendant. 


I 


quently run alone for the King's plate, which is ſtill called a 
orſe race though he runs alone. 


. That a foot-race is a game within the fat. ꝙ Ann. c. 14. 
OS 1 is not mentioned therein, for the words, other game or 
Pain all relate to games or plays In former ſtatutes againſt 

"02; and foot- races are mentioned in the fat. 16 Car. 2. c. 7. 


er hand of any perſon playing at any game or games within the 


L between 


For the plaintiff it was ſaid, that John Clarke's running againſt Serjeant 
"Me Was a foot-race, and it is well known that a ſingle horſe has Poole. 
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between Goodburn and Marley, 2 Stra. 1159. horſe- races we 


Idlewit. 


body, or againſt time; and Clarke can never be ſaid to be play, 


re held 


to be within the ſtatute 9 Ann. though not mentioned therein. 


34ly. If this was a foot-race, and a foot-race be within the fur 
9 Ann. there is no doubt but the defendant betted on the fide of 
Clarke, who ran againſt time. 


For the defendant it was admitted that a foot-race is within the 


Rat. ꝙ Ann. and has been ſo determined; and it was ſaid by the de. 


fendant's counſel, and agreed by the court, that although here wer 
three queſtions made by the caſe for the conſideration of the court, 
yet in truth they were all reducible to, and contained in this ling 
queſtion, viz, Whether the wager was a betting on the fide of x 
perſon playing at a game called a foot-race ? And they infiſted th 


it was not, for it does not appear by the caſe but that Clarke migh 


be running merely for his own diverſion, or that he himſelf wax 
all concerned in the wager, or knew any thing of it; neither i; i 
laid in the declaration, or ſtated in the caſe, that Clarke was playin 
at a game called a foot-race; ſo that if there had been no af 
ſtated, the judgment muſt have been arreſted upon this decly- 
tion; for to bring it within the ſtatute, it muſt be a betting on the 
fide of a perſon or perſons playing, and ſo it ought to have ben 


1aid. 


Upon the firſt argument the court broke the caſe. 
VWilles Ch. Juſtice. Neither of my brothers are diſtanced, 6: 


ſecond heat may be run, and therefore I give no opinion. As f 
preſent adviſed, I am inclined to think that this is not a fodt- m 
as laid in the declaration, for Clarke might run for his diverſion u 
exerciſe, and it does not appear he contended for any bett with a 


unleſs it had been laid in the declaration, or ſtated in the caſe, tht 
he was playing; and we can intend nothing, for I think this 51 
penal law : there is no doubt but horſe-races are within the ſit 
9 Ann. according to Stra. 1159. who is a faithful reporter; a 
foot-races muſt alſo be ſo too, for they are mentioned in a 
16 Car. 2. to which the fiat. 9 Ann. muſt relate. 


Clive J. and Birch J. to the like effect. 


Bathurſt J. Courts of Juſtice have done very right in pits 
liberal conſtruction upon theſe ſtatutes againſt gaming, and h 
were poſſible, I ſhould be for bringing this caſe within the 1 
9 Ann, One perſon running alone againſt time may be Fry 
called a foot-race, as well as one horſe ſtarting alone be an s 


race, which has often been the caſe ; but as it does not Pee 


— 


— — i. Ml. A 


Ce 
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Carte was running for any wager, or knew any thing of this bet, 
was at all concerned in it, and might for aught appears be 
* for exerciſe or his diverſion, I fear it is not within the ſta- 
tute; it is like: principal and acceſſary, if there be no principal there 
en be no acceſſary; ſo if there be no perſon playing at a game, 

| there can be no betting within the ſtatute. 


Second argument. Serjeant Willes for the plaintiff, 


The fingle queſtion is, whether Clarke was playing at a game 
called a foot-race ; for if he was, this wager is within the ſtatute, it 
being above ten pounds; and a foot-race being now admitted to be 
a game within the a&, the plaintiff muſt have judgment, 


It was objected that it does not appear that Clarke was running 
apainſt time, or was contending with any perſon, but might be 

running for his own diverſion or exerciſe, ſo that he cannot be faid 
to be playing at a game called a foot- race. 5 


In anſwer to this it is ſtated in the caſe, that the plaintiff laid 
the wager with the defendant that John Clarke could not on that day 
run four miles in 21 minutes and an half; this ſhews clearly that 
| he contended againſt time; and this running alone is undoubtedly a : 
race, if the gentlemen of the turf may be allowed proper judges 
of what is properly a race, who always have held, that if one 
ſingle horſe walks round the courſe alone, and no other contends or 
runs with him, he wins the race; if therefore this be a race, no 
doubt but the betting thereon is within the ſtatute. And although 
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. Clarke might be running againſt time for his own diverſion, yet I 9 
g contend that this betting upon his fide is within the ſtatute; as if | 
l two perſons were playing a game at piquett, for no money, only for | 
, their own diverſion, and a wager of above 10 J. was to be laid on 4 
the ſide of one of them, ſach wager would be within the ſtatute. 0 
Serjeant Prime for the defendant. 1 
| admit a foot-race is a game within the fat. 9 Aun. and has [Hi 
been ſo determined, but inſiſt that Clarke was not playing at any 170 


ſuch game, from any thing that is ſaid either in the declaration, or 
caſe ſtatd. 55 


On the 2d of November 17 54. plaintiff laid a wager of 47 J. to 
29 / that Clarke could not run four miles in 21 minutes and an 
half, does it follow from thence that Clarke might not be a porter, 
2 running footman, ſent upon ſome meſſage, and ſet forward 
either before or after the bett was laid; or might not the plaintiff 
ad defendant ſee him ſetting forward upon full ſpeed, not knowing 
| Whither 


1 


tt 
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whither he was going, and the plaintiff lay the wager with d 

tendant that Clarke did not run the firſt four miles in 21 Rig 
and an half; this might be the caſe for any thing that appears; x 
ſo, ſurely this is not a betting upon a game: it does not appear bs 
Clarke was at all concerned or intereſted in the event, ſo how coul 
there be a betting upon his ſide; or, for any thing that appears, þ 

might be intereſted to loſe the wager, as many jockies have ba; 

the court will intend nothing that is not ſtated in the caſe, ſo thi 
if it is not clear that Clarke was playing at a game, there could he 
no betting on his fide, 


Judgment of MWilles Ch. Juſtice, We are all of opinion that judgment muſt hs 
the court. for the defendant. 


It is agreed on all hands that a foot-race is a game within the 
flat. ꝙ Ann, and therefore the ſingle queſtion is, whether it appear 
that Clarke was playing at a game called a foot-race, for if he wa 
this was a betting within the ſtatute ; but it is neither laid in the 
declaration, nor ſtated in the caſe, that he was playing at a game | 
called a foot-race, and we can intend nothing that does not appexr, 
there muſt be a betting on the fide of a perſon playing; and if ng 
cafe had been ſtated, the judgment muſt have been arreſted upo 

this declaration, becauſe it is not laid that Clarke was playing; ! 
think this is a penal law, and not merely remedial. As it does not 
appear that Clarke was playing at any game, there could be no 

| betting on his fide within the ſtatute, ſo the poſtea muſt be delivered 
to the defendant, and he muſt have the coſts of a nonſuit. 


Rex ver/us Chaſe. B. R. 


N ; NDICTMENT upon the „at. 5 Elig. for exerciſing the trade | 
wy mo. 1 of a brewer, the defendant not having ſerved an apprenticeſhy 
trade of a of ſeven years; the jury found a ſpecial verdict, the ſubſtance 
on _ whereof was, that the defendant was partner in the trade with a 
ner but does Perſon who had ſerved a regular apprenticeſhip to the trade, that | 
not meddle in the defendant advanced and paid a certain ſum of money to become 
oy a partner, and was to ſtand to the profit and Joſs therein, but wi 
thereof, is not not to intermeddle, and in truth did not intermeddle in the manual 
3 780 or working part of the trade. Upon the arguing of this ſpeci 
nd he Verdict the whole court were clear of opinion, that the defendant Wa 
never ſerved not within the ſtatute, which they ſaid was made early in the teien 
dict 8 of Queen El:zabeth to encourage manufacturers in trade, which was 
then in its infancy in this kingdom, and until trade became = 

flouriſhing it might perhaps be good policy to ſtick cloſe to the 
letter of the ſtatute ; but about the end of that Queen's reign, whe 
trade was much improved, the judges began to give a more ber 
| | | | 3 conſtruction 


* 
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onſtruction of, and in a great meaſure, to explain away the firit 
letter of the ſtatute, which lau is certainly in reſtraint of the com- 
mon law, and of the freedom and liberty of the ſubject in general, 

who ought to be allowed to get their living in any honeſt induſtrious 
ade; and they alſo ſaid, that although the words of the ſtatute are, 

hit a man hall not exerciſe a trade unlefs he has ſerved as an ap- 
prentice in manner aforeſaid, yet it has been over and over deter- 

mined in Weſtminſter -hatl, that if a man has worked at a trade ſeven 

years as a journeyman with one maſter or ſeveral, either in this 

kinodom, or abroad, or as a maſter for himſelf ſeven years, he 

may afterwards exerciſe the trade, and is not within the ſtatute ; fo 

may a woman follow the trade of her huſband after his death, if 

ſhe has been married to, and lived with him ſeven years, although, 

it may be, ſhe never intermeddled in it in his life-time; and ſo it is 
(they ſaid) in many ſuch like caſes. Lord Mansfield cited 4 Leon. 
9. and ſaid, that although that caſe is not law, yet it ſhews the 

judges towards the end of Queen Elizabeth's reign were willing to 

Is far as they could to explain away the penalty of this ſtatute. 


_—_— 


Judgment for the defendant per tofam curiam. 


Waterman verſus Yea in Replevin. C. B. 
Lyde, Eſq; ſheriff of Somerſetſhire ver/us Lawrence 
| and two others. 


feaſant, who immediately replevied them, and gave the uſual replevin be 


. . ſaited for 
bond to proſecute, ſo the cattle were delivered to him. wont of ples 


| | = in bar, the 
pon the 7th of May 1755. Waterman levied his plaint againſt nt may 
lea in the ſheriff's court, and removed it by Re' fa' l', and de- ties on the 
Cared bere in replevin in Trinity term 175 f. for taking his cattle ; bond, and 


1 . * "0 | cute a writ of 
a putting in any plea in bar, there was judgment by default for inquiry for 
de acowant that the plaintiff be amerced, and that the avowant bis damages. 
J iould have a retorn” babend', Yea did not execute a writ of inquiry 
af damages, as he might have done by the fat. 17 Car. 2. cap. 7, * * Sed quære, 
it rather choſe to cauſe three actions upon the replevin bond to be ſon che fare 
met : Hobbs to diſtreſſes 

o pay the avowant his damages and coſts; whereupon ſerjeant for rent. 
3 now moved on the behalf of Waterman and his ſureties, 1 Ld. Raym. 
A might ſtay in all the three actions, becauſe the 97: 
Tart 1 have recovered his damages and coſts by executing 
e which he had omitted to do. 24%, If the court 

© not think fit to ſtay the proceedings for this reaſon, that they 

: or might 


5 April 1755. Na diſtrained the cattle of Waterman damage- If plaintiff in 


ſue the ſure- 


to which Yea put in an avowry for damage-feaſant, and Waterman NO Tp" . 


© * 
ought againſt the plaintiff and his bondſmen, in order to force 10 0 == =_gh 
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goods ſold and 
delivered. 
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might be ſtayed upon payment of the ſingle penalty of the reply 
bond (which was ten pounds) into court, 1 ' 


Serjeant Prime for the avowant : This application is without 
cedent; the avowant in this caſe has two methods of proceeding 1 
his election, viz. Either to execute a writ of inquiry, or to ſi 
upon the replevin bond, the plaintiff not having proſecuted his * 
with effect; and of this opinion were Birch and Bathurſt juſicy 
(only in court) and ſaid, they could not interpoſe ; whereyv 
Prime for the avowant offered to refer the damages and coſts in the 
original action, and the coſts in the actions on the replevin bond u 
be ſettled by the prothonotary, which the court thought wa very 
fair and reaſonable ; and if the plaintiff would not comply there. 
with, the avowant to be at liberty to proceed as he thought fi c 
the replevin bond. | : 


Hilary Term 


30 Geo. 2. 1757. 


q * 4 PU — 


Gardner ver/us Jeſſop an attorney. In C. B. 

Aſſompſit for N Trinity term in the 28th year of the reign of his preſet 
Majeſty, the plaintiff exhibited his bill againſt the defend, 
in an action upon the caſe, and declared for 5 J. upon 
indebitatus aſſumpſit, and alſo for other 57, upon a quam 


valebant, which the defendant refuſed to pay, to the damage a 
the plaintiff of 10 J. and thereupon he prayed relief, &c. 


Non affompit And the ſaid Thomas in his proper perſon comes and defends tit 


wy 11 175 wrong and injury when, Sc. and as to the promiſe and undertab 
$d. and a tin the ſaid declaration laſt mentioned, and alſo as to the promiſe aud 
that ſum, thatundertaking in the ſaid declaration firſt above mentioned, u : 
3 1 '®to the ſum of one pound three ſhillings and eight pence, pact” 
in the county the ſaid ſum of five pounds therein ſpecified, ſays, that he oy 
£909 ot Mid promiſe and undertake in manner and form as the ſaid Je a 

"above thereof complained againſt him; and of this he puts 


4 


-% 


” . . : - . » 4 * — 1 : 
* - > > 
— e e . - £1 — 
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| don the country, and the ſaid Jab doth the like; and as to the ſaid 
amiſs and undertaking in the ſaid declaration firſt above mention- 
eg, as to the ſaid 1. 3s. 8 d. parcel of the ſaid 51. therein con- 
| .ned, the ſaid Thomas ſays, that the ſaid Je/ab ought not to have 
his ſaid action in (%s court againſt him, by reaſon of the non-per- 
formance of the ſaid promiſe and undertaking in the ſaid declaration 
elt above mentioned as to the ſaid 14, 3s. 8 4. becauſe he ſays, 
| chat he the ſaid Thomas at the time of the exhibiting the ſaid bill of 
the aid Joiab, and long before, lived and reſided, and ſtill doth live 
nd refide within the county of Mrddlefex, that is to ſay, at Enfeeld in 
the county of Middleſex: and the ſaid Thomas further fays, that he the 
fad Thomas always from the time of the promiſe and undertaking of 
the ſaid Thomas in the ſaid declaration firſt above mentioned, and fup- 
poſed to have been made, as to the ſaid ſum of 1/. 3s. 8 d. parcel 
of the ſaid 51. therein contained, hitherto hath been, and till is 
liable to be ſummoned to the county court of M:gddlefex, within the 
true intent and meaning of the ſtatute made in the twenty-third year 
of the reign of his preſent Majeſty, for preventing delays and ex- 
pences in the proceedings in the county court of Middleſex, and for 
| the more eaſy and ſpeedy recovery of ſmall debts in the ſaid county 
court ; and this he is ready to verify ; wherefore he prays judgment 
if the ſaid 70% b ought to have his (aid action in 42 court againſt 
bim by reaſon of the non- performance of the ſaid promiſe and un- 
dertaking in the ſaid declaration firft above mentioned, as to the ſaid 
11, 36. 8 d. parcel of the ſaid 51. therein ſpecified. W. Hayward. 


And the ſaid Jab, as. to the plea of the ſaid Thomas above Replication 
pleaded in bar as to the ſaid 11. 35. 84. parcel of the ſaid 55 J. in — 
the ſaid firſt promiſe and undertaking in the ſaid declaration men- an attorney is 


to be barred from having his aforeſaid action thereof maintained <q reg 2 

wanſt the ſaid Thomas, becauſe he ſays, that in and by the ſaid act county court. 

ot parliament mentioned in the ſaid plea of the ſaid Thomas, it is 

provided, that no perſon or perſons ſhall be liable to be ſummoned 

to the ſaid county court at the ſuit of any plaintiff or plaintiffs, 

other than ſuch perſon or perſons as was or were liable to be ſum- 

moned to the county court of Middleſex before that act was made, 

nd that that act ſhould not extend to give the county court any 

jridiion to hold plea of, or to hear and determine any action, 

cauſe or ſuit, other than ſuch action, cauſe or ſuit, as the county 

court of Middleſex might have held plea of, by plaint, before the 

making of the ſaid act, as by the ſaid act amongſt other things 

more fully appears: and the ſaid 7% ah further faith, that the ſaid 

Thimas before and at the time of the making of the faid act was, 

and ever fince hath- been one of the attornies of the court of our 
A the now King of the Bench here; and therefore the ſaid 

mas neither at the time of the making of the ſaid act, nor at the 
| | time 


tioned, ſays, that he, by any thing in that plea alledged, ought not not liable to 
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Demurrer. 


time of the exhibiting of the ſaid bill of the ſaid Jab, was x per 
ſon. liable to be ſummoned to the ſaid county court of Mida 
and this he is ready to verify; wherefore he prays judgment ang hi 
damages in this behalf to be adjudged to him, &c. V. Day. 


And the ſaid Thomas, as to the (aid plea of the ſaid Yofab aha, 
in reply pleaded to the faid plea of the ſaid Thomas above pleaded in 
bar to the ſaid promiſe and undertaking in the ſaid declaration fi 


above mentioned, as to the ſaid 1/. 35. 8 d. parcel of the ſaid x | 


therein contained, ſays, that the replication aforeſaid, and the matter 
therein contained, are not ſufficient in law. for the ſaid Joa! to 
have and maintain his ſaid action in #hrs court againſt him; 9 
which ſaid plea in manner and form aforeſaid above in reply pleaded 


he the ſaid Thomas need not, nor is he in any wiſe bound by the 
law of the land to anſwer; and this he is ready to verify; whereſon 


repugnant, foreign and argumentative. 


Continuance. 


he prays judgment, and that the ſaid Jab may be barred from 
having his ſaid action in this court againſt him; and for cauſes of 
this demurrer in law the ſaid Thomas, according to the form of the 
ſtatute in ſuch caſe lately made and provided, ſhews to the cour 
here theſe cauſes following, to wit, that the ſaid replication is no 
anſwer to the ſaid plea of the ſaid Thomas, and is in itſelf incertain, 


And thereupon the ſaid Joab Gardner prays time to join in de- 
murrer with the ſaid Thomas Jeſſop here until Thurſday next after the 
morrow of All Souls, and he has it, Cc. The ſame day is given to 


the ſame Thomas Feſſop, &c. at which day here come as well the 


ſaid Jofrab Gardner by his aforeſaid attorney, as the ſaid Thimu 
Jeſſob in his proper perſon ; and the ſaid Jofiab Gardner prays fut 


ther time to join in demurrer with the ſaid Thomas Jeſſop here unti 
Friday next after the octave of St. Hilary, and he has it, Ec. (after 
ſeveral of the like continuances entered, the plaintiff in Trinity tem 


Joinder in 
demurrer, 


30 Geo. 2. joins in demurrer, and after continuances until this preſent 


Hilary term 30 Geb. 2. by curia adviſare vult'). This caſe was i 
laſt now argued by ſerjeant Hayward for the defendant, and ferjeant 


Davy for the plaintiff; and after ſome time taken to conſider, ti 


court gave judgmeat for the plaintiff. 


And 31/7, It was reſolved by the court, that an attorney may be 
ſued here for any ſum under forty ſhillings, though it be eber ſo 
imall, 5 


| 2dly, That an attorney cannot waive his privilege, becauſe he ; 
not allowed 27 in reſpe& of himſelf, but for the ſake of this cov! 


and the ſuitors here; and if he could waive his privilege, how dot 


the plaintiff know that he will waive 17? 


ad 


> 


6 — 6E 
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4%, That the replication is well enough, although it doth not 
| Alledge that the plaintiff ought not to be barred from having bis ac- 
n 18 THIS COURT 1 | 


do the court over-ruled the demurrer, and faid, the plaintiff 


mig 


ont enter what judgment was proper; 


Juœre, whether it muſt 


agment in chief; or gued defendens reſpondeat ouſter ? for the 


be ju ief 6 
court did not mention what judgment. 


enkins on the demiſe of James Harris and Ann his 
wife ver/us Prichard and others. C. B. 


PON the iſſue Not guilty in ejectment the following caſe 
[] was reſerved for the judgment of the court, which ſtates, 


That this action is brought for recovering the poſſeſſion of lands 
ind tenements in the pariſh of Michaelchurch Eſeley in the county of 
Herd, that it appeared in evidence at the trial, that David Smith 
was ſeiſed in fee of the premiſſes, and being ſo ſeiſed, by indentures 
of leaſe and releaſe dated the 29th and 3oth days of Auguſt 1716. 
made between the ſaid David Smith of the one part, and Rowland 
Prichard and Charles Price of the other part, in conſideration of 
180 “, paid to the ſaid David Smith by Sarah Madey ſpinſter, and 
in conſideration of a marriage then intended to be had between the 
fad David Smzth and Sarah Madey, and for ſecuring a maintenance 
for her in caſe ſhe ſhould ſurvive the ſaid David, and for ſettling and 
afuring the premiſſes to the-uſes thereafter mentioned, and for other 
good conſiderations, the ſaid David Smith did grant and convey the 
premiſſes in queſtion to the ſaid Rowland Prichard and Charles 


heirs and aſſigns, until the ſaid intended marriage ſhall take effect; 


of the faid David Smith and the ſaid Sarab his intended wife, for 
and during their natural lives, and the life of the ſurvivor of them; 
ad from and after the deceaſe of the ſurvivor of. them, to the uſe 


be begotten by the ſaid David, and for want of ſuch iſſue, to the 
ue and behoof of the ſaid David, his heirs and aſſigns for ever, 


thereof one daughter named Elizabeth, and no other iſſue. 


That in the year 1734. the ſaid Sarah died, and in February 
1736. the ſaid David inermarried with one Sarah Griffiths, and by 
er had iſſue Aune, one of the leſſors of the plaintiff, (now an in- 
nt), and no other iſſue : and the ſaid Anne married the other leſſor 
the plaintiff before the demiſe laid in the declaration, 


> RT That 


Whoever 
claims as heir 
by deſcent 
mult make 
bimſelf heir 
to the perſon 
laſt actually 
ſeiſed and in 
poſſeſſion of 
the inheri - 
tance. 


An actual en- 


try is not ne- 


ceſſary to be 


made to avoid 
a fine without 
proclama- 
tions. 


Price and their heirs, to hold to them and their heirs to the uſes 
following, (that is to ſay), to the uſe of the ſaid David Smith, his 


and from and after the ſolemnization thereof, to the uſe and behoof 


ind behoof of the heirs of the body of the ſaid Sarah lawfully to 


That the marriage was afterwards ſolemnized, and there was iſſue 
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poſſeſſion of the premiſſes to the ſaid Jobn Waters, but did no 


and about 12 months afterwards the ſaid Elizabeth died 


infant, and without iſſue; and the ſaid John Waters held the Dre. 


in Trinity term in the 22d year of the reign of his preſent Majely, 


the plaintiff, and the defendants ouſted them, as mentioned in the} 
declaration; and upon the trial a verdi& was found for the plaintib 


_— 


That in April 1738. the ſaid Ehzabeth, the daughter of the fe 
David by the ſaid Sarah his firſt wife, intermarried with 10 
Waters, and upon that marriage the ſaid David delivered up Pr 


{ . t exe. 
cute any conveyance thereof to him. 


That in January 1738. the ſaid David died, leaving iſſue on! 


Elizabeth by the firſt venter, and the ſaid Anne by the ſecond vente 


„ leav 
iſſue only one ſon (born after the death of David the grandfute) 


who died ſoon after the death of the ſaid Elizabeth his mother an 


miſſes till his death, which happened in or about the year 1741. 
and the ſaid John Waters and Elizabeth his wife never did any a 
to deſtroy the ſaid eſtate-tail veſted in her. 


That the ſaid David had no brother, but left a fiſter (name 
Jane, who married Job Gilbert, and) who was heir at law to E. 
zabeth the daughter of the ſaid David by the firſt venter, and u 
her ſon, and upon the death of the ſaid John Waters the faid Jy 
Gilbert and Jane entred upon the premiſſes, and being in poſſeſſin 


levied a fine thereof without proclamations, and no actual entry ws 
made by the leſſors of the plaintiff to avoid ſuch fine. 


The defendants claim under the ſaid feb Gilbert and Yare hi 
wife; in November 1754. the leſſors entred and made the leaſe to 


ſubje& to the opinion of the court, whether the plaintiff ought u 
recover the premiſſes, or any part thereof. 


And if the opinion of the court ſhall be that the plaintiff ougit 
to recover the whole premiſſes, then the verdi& is to ſtand, with 
liberty for the plaintiff to take out execution thereon ; and if the 
court ſhall be of opinion that the plaintiff ought only to recover pt 
of the premiſſes, then the verdict is to be entred for the plaintiff fa 
ſuch part only, and as to the reſidue for the defendants ; but if the 
opinion of the court ſhall be that the plaintiff ought not to recon 
any part of the premiſſes, then the verdi& obtained by the Plein 
is to be void, and inſtead thereof a judgment of nonſuit is t0 K 
entred up for the defendants. 


The eſtate-tail being ſpent, the leſſors of the plaintiff claim the 
reverſion in fee of the whole premiſſes in right of Anne, 45 beit d 


a | 
David Smith, or, at leaſt, a moiety of the premiſes, as the — 


= _ — 2 8 * 


ſion thereof, upon the death of David Smith, deſcended in mole 
to his two daughters Anne and Elizabeth, 
: | 


k Upon 
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Upon the argument of this caſe two points were made; 1/. 
Whether the leſſors of the plaintiff had any title at all? And 2d). 
If they had any title, whether an actual entry was not neceſſary to 

are been made in order to avoid the fine without proclamations ? 


As to the firſt point it was objected for the defendant, and ad- 
judged by the court, (abſente Birch J.) that whoever claims as heic 
in fee by deſcent muſt make himſelf heir to him that was laſt ſeiſed 
of the actual freehold and inheritance, that is to ſay, who was Co. Lit. 11. b. 
| actually in poſſeſſion of the lands in fee-fimple ; and the rever- 
fon or remainder in fee (be it which it will) which was in David 
With and his heirs on the failure of iſſue in tail, is not ſuch a ſeifin 
whereof there can be a poſſeſſio fratris, Sc. and therefore Anne 
not being heir to the perſon laſt actually poſſeſſed of the fee, the 
court were very clear that the leſſors had no title to any part of the 
premiſſes. 5 


As to the ſecond point, the court adjudged that an actual entry Plowd. 265. 
is not neceſſary to be made in order to avoid a fine at common law, \ 
as this is, it being without proclamations. Judgment for the de- 
tendants. „ ä | 


Burſlem ver/zs Fern. C. B. 


M PRISONMENT. The defendant juſtifies under the ſhe. Falſe impri- 


ift's warrant, directed to the gaoler, and to one Samuel Jordan 3 


and the defendant Foftabh Fern, upon a capias to take the defendant fills up the 

to anſwer of. Jones in a plea of treſpaſs upon the caſe upon pro- ſheriff's war- 
nile; the plaintiff replies, and traverſes that the ſheriff made ſuch 3 
warrant directed to the gaoler, Samuel Jordan and Jgſiab Fern; the ſpondendum 


(efendant takes iſſue upon the traverſe, and upon the trial before e 


: 4 | ſigned, ſealed 
" Mr. Juſtice Deniſon at the aſſiſes in the Midland circuit, it appeared 4g Bora 


it for a warrant upon the capias ad reſpondendum ſued out againſt _ 


Moen: that the under-ſheriff ſent to Tones's attorney a warrant 
lecupon directed to the gaoler and Samuel Jordan, with a blank 
25 for another bailiff's name; that Jones's attorney, without the 
* 2 of the ſheriff or under-ſheriff, put in the name 
Ea. ar eB after the warrant was ſealed and ſent to him, 
* Ml ance and peril of the plaintiff Jones, as a ſpecial bailiff, 
Se . 0 arreſted Buiſem, and carried him to gaol for want 
OM, 10 5 appeared that in many other counties this method of 
he 6,21 Ny 3 under-ſheriffs to attornies who ſend for 
Ar, Joſtie - 5 ten practiſed, eſpecially in the northern counties, as 
Ke eniſon himſelf ſaid ; and thereupon he was about to 
pd the evidence, and direct the jury to find a verdict for the 
FRY 5 defendant; 


bad. 


n evidence, that the attorney for Joſ. Jones ſent to the under-ſhe- bim wich a. 
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defendant ; but at the preſſing inſtance of ſerjeant Willes, the poi 
was ſaved, and a caſe ſtated, as above, for the opinion of the ow 
whether the iſſue was proved for the defendant. 3 
iþ It was inſiſted by ſcrjeant Heuit for the defendant, that the if, 
i was well proved for him, (and of that opinion was the Judge at the 
4 trial ;) that although the caſe ſtates that the name of Fern was p 
| into the warrant after it was ſent to the attorney, without the pi. 
4 vity or knowledge of the ſheriff or under-ſheriff, yet it doth 90 
„ ſtate that the attorney had not authority from the ſheriff for thy 
| purpoſe, and the general uſage of delivering out blank warrant y 
vi attornies authorizes this practice; the ſame kind of practice Preyaik 
1 in other caſes, the filacers give out blank writs, and the plaintif'y 
* attorney conſtantly fills them up after they are ſigned and ſealed, 
| marriage licences are given out to ſurrogates, blank, and filled up 
5 by them after they are ſealed, and /o, in many other inſtances; th 
i. flat. 6 Geo. 1. c. 21. f. 53. which recites, that whereas under.ſhe. 
| riffs deliver out blank warrants and other warrants, &c. to attornie 
for arreſting perſons without having any writ, &c. doth not con. 
demn the practice of delivering out blank warrants, but ſeems ty 
allow the ſame, and only condemns the delivering out of blanks, « 
WW any warrants by the ſheriff before he hath received the writs, In! 
„ Meſtmorland caſe in B. R. upon a motion by way of complaint 
5 againſt an attorney for filling up a warrant after it was ſent to hin 
* exactly like the preſent caſe, the court did not cenſure the attorney 
„ but ſaid it was the conſtant uſage ; (this was mentioned by Mr, | 
| "i | Deniſon at the trial.) 
10 On the other fide it was ſaid by ſerjeant Willes for the plantid 
| \_—_ that if this practice be permitted to go on, it will be of bad conk- 
1h | quence, for then, inſtead of ſheriff's officers who give ſecurity to 
„ do their duty, plaintiffs attornies may put into warrants men dg 
1181 infamous characters, who may be guilty of great oppreſſions; and | 
1 . formerly the perſons who executed proceſs were duly ſworn and | 
1 mitted for that purpoſe, to prevent oppreſſion, 07 oo 
4 AH | | | | 8 T7 I 
i 1 Per curiam, (abſente Birch J.) We have no doubt but this pft 
16 tice ought to be condemned, and although we do not punith r : 
19 . tornies for it by granting attachments againſt them upon complaint . 
. yet we conſtantly diſcharge the party arreſted by ſuch warrant Wm þ 
4 of cuſtody. Such warrant is always held to be illegal, and if hu. 


em had killed Fern in reſiſting him, it would not have been ws 
der, becauſe Fern had no legal warrant to-arreſt him; and à pat 


of ſailors who were tried before Mr, Juſtice Bathur/? for billuz 
bailiff who had ſuch a warrant as the preſent for arreſting my 
them, were acquitted of murder. As to the far. 6 Geo. 1: * 
J. 53. we think it rather condemns blank warrants than oth * 
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E does not, it leaves them as before the ſtatute was made, 
1 we think ſuch warrants were always bad; as to filacers they are 
Been for that purpoſe, and they may authorize attornies to fill up 
der writs ; as to ſurrogates we do not know what they do, but we 
ire all very clear that the defendant has not proved his iſſue, and 
here muſt be judgment for the plaintiff. 
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Villers ver/us Handley. C. B. 
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EBT upon a bond for 52/. 16s. againſt the heir of the A term for 
obligor ; the defendant confeſſes the bond and debt, and 52% and 
leads that he has nothing by deſcent but a ſmall cottage in Tam- ed to be by 
wirth, except a reverſion after a term of 500 years, commencing cd. 
the 16th of October 1746. now to come and unexpired ; and this 
he is ready to verify ; to this plea there is a general demurrer, which 
Tiras argued by ſerjeant Willes for the plaintiff, and ſerjeant Hewitt 


{or the defendant. 


For the plaintiff it was objected, 1/, That the plea is ill in ſub- ** 
ſtance, becauſe it is not alledged therein that the leaſe for 500 years for 50 aer 
Wis by deed, nor that the leſſee by virtue thereof entred, and if the is immediate 
leaſe for 500 years be without deed, it is void by the ſtatute of = _ 
frauds and perjuries &; and of this opinion was the. court (Clive heir by de- 
ad Batbur/ Juſtices only preſent), and upon this point gave judg- A 
erent for the plaintiff. | ut quzre 


as to this, and 
ſee Farmer of 


2dy, It was objected that a reverſion after a term for years is not he demiſe of 
; . 3 2 arl againſt 

pleadable in this manner, but the defendant in this caſe ought to Rogers, ante 

dare admitted aſſets; and cited Smith and Angel, 2 Ld. Ray. 783. Trin. 28 & 

and Salk. 354. S. C. where Holt's opinion is, that the heir could 29 ag Sd 

not plead a term in delay of preſent execution, but ought to confeſs contra. 

aets (notwithſtanding there are ſome precedents otherwiſe, that he Lil. Ent. 180. 

may), for the reverſion is aſſets, and the common law had no re- vide! Sus. 

gard to a term for years; and there is no miſchief in this, for tho' 665. 

in conſequence a levari may go, yet a leſſee may maintain himſelf * LY 

anſt an ejectment by virtue of his leaſe ; and of this opinion was 

the court now in the preſent caſe ; but they declared they gave 
Ju9pment for the plaintiff upon the firſt point. 


But quzre how the judgment is entred, whether general or ſpecial? 


0 . 5 Shipman 
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Pradlice. Shipman verſus Stevens. C. B. 


Where te A SSAULT and battery, whereby the plaintiff loſt her eg 
AED Co The defendant being ſerved with a capias ad reſpondendum, di 
plaintiff ought not enter his appearance at the proper day after the return thereof 


3 k therefore the plaintiff's attorney made an athdavit of the ſervice 
kis guardian, entred an appearance for the defendant according to the ſtatute in 
and in default perſon, left the declaration in the office, gave notice to the defer. 

ere, = cant thereof, and to plead ; whereupon the defendant employed M. 

1 to the Waldo an attorney of B. R. to take the declaration out of the office 

pr 2 and plead the general iſſue, who did ſo in the name of one Pan 

mag an attorney of C. B. Thereupon the plaintiff's attorney made up and 

delivered the iſſue, gave notice of trial, ſet down the cauſe, ſub. 

paœnaed witneſſes, and gave briefs to his counſel ; but when the 

| cauſe was juſt coming on to be tried, the plaintiff's attorney di. 
covered that the defendant was an infant of about 17 years old, fo 

that he ought to have appeared and pleaded by guardian ; and there. 


fore if the plaintiff had proceeded to trial and judgment upon thi 
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| | record, it would have been error. 

. Wherefore it was now moved on behalf of the plaintiff, that the 
lf. Zefendant or his attorney might ſhew cauſe why the appearance in 

„ | the filacer's book ſhould not be ſtruck out, and the defendant be 
1 1 5 obliged to appear and plead by his guardian, and why the recard 

118 ſhould not be amended conformably thereto, and why the plaintif 

0 ſhould not have his coſts occaſioned by the defendant's attorney, 

1 who muſt be ſuppoſed to know his client was an infant, and fo had 

60 led the plaintiff's attorney on to proceed thus far erroneouſly ; up 
4 . an affidavit of theſe facts, and that Mr. Waldo was a truſtee for the W 
14 | defendant in a ſettlement, and muſt know he was not of age, when | 

It | he pleaded, | | 
181 | POE 3 FE 

| _ _— On ſhewing cauſe for the defendant it appeared by affidavit, thi 

1% EEE ons Mr. Waldo acquainted the plaintiff's attorney that the defendant vi 
18 an infant, (but this was after the plea pleaded) and he, not belicrin; 8 
N | | 1 it, proceeded ſo far as aboveſaid. 1 

100 © Tie 2 
il} Per curiam : In this caſe the plaintiff's attorney ought to have; 
Ti ” applied to the defendant to name a guardian, and if he did not do f 
18 5 in ſix days, then plaintiff ought to have applied to the court to obige 


him ſo to do; and it was the plaintiff's attorney's own fault to pio 
ceed erroneouſly, although no notice had been given to him * 
the defendant was not of full age; and if the plaintiff had proce 5 
to judgment, and error had been brought, and afterwards 4 


plaintiff had moved here to have made the record right, ! 


— Hilary Term 30 Geo. 2 1757. 51 


ny 


m_—. 


11d not have done it; and therefore as to coſts there is more 
el that the plaintiff ſhould pay coſts for being permitted to have 
1 cord made right, tlian that the defendant ſhould pay coſts to 
* ſaintiff; however, as coſts have not been prayed by the deſen- 
* let the defendant plead by guardian in fix days, and let the 
ond be made agreeably thereunto without coſts of either ſide. 
6erieants Prime, Willes, and Davy for the plaintiff, Hewitt for the 


\ndant, Abſente CapitaP Juſtic' Willes. 
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Eaſter Term 


30 Geo. 2. 1757. 
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Cope verſus Marſhall & ab. B. R. 


HE record is of Hilary term in the 27th year of his pre- 
ſent Majeſty, Roll 145. The declaration contains nine 
counts, but as the queſtion debated aroſe ſingly on the 


I ®th count, it will be only neceſſary to write that down, 
ch is thus, vis. 


— CP — ee e 


V. J. V. J. S. V. J. J. V. I. S. and V. H. on the 11th' 


id Jobn Cope, called Sugar's Lodge Warren, otherwiſe Cope's Mar- 
", at the pariſh of Rygeley, otherwiſe Rudgely, otherwiſe Ridgeley 
ſoreſaid in the ſaid county of Stafford, and trod down and con- 


te growing of the value of twenty pounds, and the ſoil of the 
Eid Joby Cope there, to wit, five acres of his ſoil did turn up and 
ert with ſhovels, ſpades, corves, pickaxes and mattocks, and 


"Ky burrows then and there made and kept up for the harbour- 


ined with their feet in walking the graſs of the ſaid John Cope 


10 dig up, fill up and deſtroy divers coney burrows, to wit, 1000. 


ig and breeding of conies, and the conies then found in the * | 
cloſe 


And alſo that they the ſaid Charles Marſhall, . E. J. M. Declaration 
n treſpaſs for 


. digging u 
Y of June in the year of our Lord 1753. and on divers other days _— 15 


Jad times between that day and the day of exhibiting this bill, with rows is the. 
ce and arms broke and entred the cloſe and free warren of the Paintifꝰ e. 
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cloſe and free warren, to wit, 1000 conies of the value of fi 
pounds, did take and carry away, and converted and diſpoſed thereof 
to their own uſe, and other injuries to the faid Jahn Cope Gig 
«7ainſt the peace of our Lord the prefent King, and to the dame: 


of the faid John Cope of 100 J. and therefore he brings ſuit, Ge. 
Not guiltyt®. And the ſaid Charles (and other defendants) plead firſt the ge. 


| 'nole, . - | 5 N 1 18 1 
rerun vi neral iſſue Not guilty to the whole, and thereupon iſſue is joined; 
cation by the and by leave of the court here for this purpoſe to them granted, i, 


ectena:"t © cording to the form of the ſtatute in ſuch caſe lately made and pro- 


having a right 


"of. comics,” - Y1008, further plea, as to breaking and entring the cloſe in the 


% that the ſaid declaration mentioned, called Sugar's Lodge Warren, otherwise 
lame w3 un Cofe's Warren, and treading down and conſuming the grafs the 
comes to the lately growing with their feet in walking, and the turning up ang 
nuſance of the ſubverting with ſhovels, ſpades, corves, pickaxes and mattocks the 
oetervant, |. ſaid foil there, and digging up, filling up, deſtroying and fpoilin 
he abated the the ſaid coney burrows there made and kept up for the harbourin 


nulauce. and breeding of conies, above ſuppoſed to be done, fay, that the 


ſaid John Cope ought not to have or maintain his ſaid action thereof 
againſt them, becauſe they ſay that the ſaid Charles at the ſaid ſever 
times when, Cc. and long before, was and ſtill is ſeiſed in his de- 
meſne as of fee of and in divers, to wit, twenty acres of land, with 
the appurtenances, lying and being in the pariſh aforeſaid, and 
that the ſaid Charles, and all thoſe whoſe eſtate he hath, and at the 
ſaid ſeveral times when, Cc. had of and in his ſaid land, with the 
appurtenances, from time whereof the memory of man is not t 
the contrary, have had, and have uſed and been accuſtomed to 
have, and of right ought to have had, and the ſaid Charles fil 
of right ought to have common of paſture in and upon the lai 
cloſe called Szgar's Lodge Warren, otherwiſe: Cope's Warren, in 
which, Sc. for all his and their commonable - cattle levant and 
couchant on the ſaid land now of the ſaid Charles, with the appl. 
tenances, every year at all times of the year, at his and their will} 
and pleaſures, as to the ſaid land now of the ſaid Charles, with tis 
appurtenances, belonging and appertaining ; and the faid Churi 
William Emery, J. M. (and the other defendants) further fay, thi 
the ſaid coney burrows in the ſaid declaration mentioned, before the 
ſaid ſeveral times when, Cc. had been wrongfully and injurioull 
made, and at the ſaid times when, &c. were wrongfully and it, 
riouſly kept up and continued for the harbouring and breeding © 
conies in the laſt mentioned cloſe, called Sugar's Lodge Warr, 
otherwiſe Cope's Warren, in which, Cc. and the conies, (0 Wh 
100000 conies harboured and bred in thoſe coney burrows at U 
ſaid times when, Cc. eat up and fed on the graſs in that ca 
growing, by means of which the ſaid common at the fac * 
when, &c. was ſurcharged, to the great nuſance of the faid Cant 


in the enjoyment of his ſaid common of paſture, ſo that + 


3 


'0 


— ä * 


I 
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Charles at the ſaid times when, &c. could not have and enjoy his 
laſt mentioned common of paſture in the ſaid cloſe called Sygar's 
Lidge Warren, otherwiſe Cope's Warren, in which, &c. in fo bene- 
Ecial a manner as of right he ought to have had and enjoyed the 
Game; therefore the ſaid Charles in his own right, and the ſaid . E. 
J. M. (and other defendants) as his ſervants, and by his command, 
in order to abate the ſaid nuſance, and to prevent the continuance ot 
the increaſe of conies there, at the ſaid ſeveral times when, Ge. 
ntred the ſaid cloſe called Sugar's Lodge Warren, otherwiſe Cope”s 
Torren in which, Cc. and with ſhovels, ſpades, corves, pickaxes 
and matiocks dug up, filled up, deſtroyed and ſpoiled the ſaid coney 
burrows ſo there wrongfully and injuriouſly made, kept up and con- 
tinved for the harbouring and breeding of conies, and thereby did 
abate the ſaid nuſance, as it was lawful for them to do; and in fo 
doing they the ſaid Charles (and others) did neceſſarily and unavoid- 
ably tread down and conſume with their feet in walking a little of 
the graſs there then growing, and did neceſſarily turn up and ſub- 
vert with the ſaid ſhovels, ſpades, corves, pickaxes and mattocks 
the faid ſoil there, doing as little damage as on that occaſion they 
poſſibly could, which are the fame breaking and entring the ſaid 
cloſe in the ſaid declaration mentioned, called Sugar's Lodge Warren, 
otherwiſe Cope's Warren, and treading down and conſuming the 
ſaid graſs there lately growing with their feet, in walking and turn- 
ing up and ſubverting with ſhovels, ſpades, corves, pickaxes and 
mattocks the ſaid ſoil there, and digging up, filling up, deſtroying 
and ſpoiling the ſaid laſt mentioned coney burrows there made and 
kept for the harbouring and breeding of conies there, whereof the 
nid Fobn Cope hath above thereof complained againſt them; and 
| thus they are ready to verify; wherefore they pray judgment if the 
[ld Ihn Cope ought to have or maintain his ſaid action in that re- 
ſpect againſt them, GS. - 


ls} To this plea the plaintiff has demurred generally, and the de- 
. fendants have joined in demurrer. a | | 

ut There was a verdict for the plaintiff upon the general iſſue, and 
: piterwards this demurrer was ſeveral times argued before Lord C. ]. 
fly 


21 & focuis ſuis; and it was argued in this term before Lord 
. J. Mansfield & fecits ſuis by Mr. Moreton for the plaintiff, and 
Mr. Alan for the defendants, 


bis ſupport of the demurrer, and to ſhew the plea was bad, ſe- 
caſes were cited: Firſt, Coney's caſe, Godb. 122. 4 Leon. 7. 
. * the plaintiff declared in treſpaſs for digging the plain- 
ü Cloſe, and killing 18 conies there ; the defendant pleaded as to 
de treſpaſs but killing of two conies Not guilty; and as to 
two conies juſtifies as having a right of common, _ | 

2 that 
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that he found them eating the graſs, and that he killed them; u, 
ment for the plaintiff: to this it was anſwered by the counſel 10 
the defendant, that the caſe cited is not applicable to the reſent 
caſe, for the plea now under conſideration does not Juſtify thy 
killing of conies. 


The fecond caſe cited for the plaintiff was Belle verſus Langdn 
Cro. Elix. 876. and Owen 114. S. C. which was treſpaſs for kill, 
conies ; the juſtification is the fame as the caſe in Godb, and i 
ſame judgment, fo the counſel for the defendant ſubmitted tha 
tame anſwer, that this caſe is not applicable to the preſent, 


The third caſe cited for the plaintiff was Haddeſden verſus Cn 
fel, Cro. Jac. 195. Nlu. 104. S. C. which was treſpaſs guare du. 
ſum fregit, and took, killed and carried away conies ; the deſendut 
juitifies, for that he is ſeiſed in fee of a meſſuage and land, and hu 
common by preſcription appertaining thereto in the place where 
Sc. and that he was ready to uſe his common, and many conte 
being there damage feaſant and ſpoiling the graſs, he entred to chat 
them out leaſt they ſhould increaſe ; the plaintiff demurred, and 
after argument the court adjudged that the plea was not good, for 
the commoner has nothing to do with the land but to put in hi 
cattle, and may not meddle with any thing of the lord's there, an 
if the lord ſurcharge the common, the commoner ſhall have a 
aſſiſe or an action on the caſe ; and he may not kill the conies, ſu 
ſo long as they are on the land of the lord they are his property; 
and when the defendant ſhews that his intent was to enter to chul 
the conies, that entry was tortious ; and ſo there was judgment fa 
the plaintiff. The counſel for the defendant now admitted this cal 
was good law, but faid it was not like the caſe at bar. 

The fourth caſe cited for the plaintiff was Sir Jerome Hoh 
verſus Hagberton; the queſtion was, whether a commoner may ci 
down and fill up coney burrows which were made in the comme 
waſte where he was to have common; and this being pleaded 1 
juſtification, and a demurrer thereupon, it was reſolved and 4 
jipdged without argument, that the commoner had not an) other 
intereſt than to take the common by the feeding there of bis call 
and may not deſtroy the conies nor coney burrows: wheretore witty 
out argument it was adjudged that the plea was not good. In at 
{wer to this caſe it was obſerved by the counſel for the nov i 
fendants, that the caſe cited was determined without argument, 4 
is ſo mentioned by the reporter twice. 24h), That it does 90 2p 
pear what the nature of the juſtification was; and it might be 

| juſtification merely by the defendant, as having a right of comma) 
without ſtating or alledging any ſurcharge; and if ſo, the cal J 
admitted to be law; and that this was the nature of the zul 
is moſt probable, or otherwiſe it would have been further ſat 


in 


\ 


ä 
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ID 


"4 the defendant's counſel agreed that the lord may lawfully erect 
55 burrows on the warren, and may encourage the increaſe of 
-onies, ſo that he do not ſurcharge the common, but when % is 
cone, the coney burrows (it was infiſted) were a nuſance; and they 
cd that in the preſent plea the ſurcharge is inſiſted upon, and that 
he erection of the coney burrows was the cauſe of ſuch ſurcharge, 
which is admitted by the demurrer; and therefore the preſent cafe 
b very different. 


The fifth and laſt caſe cited for the plaintiff was, 2 BH. 116. 
Cirril verſus Pack and Baker, 1 Brownl. 227. S. C. treſpaſs quare 
 clauſum & liberam warrennam fregit & intravit, and for digging 
the ground, &c. The defendants plead Not guilty, except as to 
ating the warren, chaſing the conies, and digging the land; and 
is to chafing the conies and digging the land they juſtify, as having 
a right of common; that the plaintiff's father ſtored the place with 
conies; that the plaintiff made new holes, by reaſon whereof de- 
fendant's ſheep often fell into them, and ſo were hurt; by reaſon 
whereof defendant with ferrets chaſed the conies, and digged down 
the burrows, and filled up the holes for the better preſervation of 
the common ; demurrer to the plea, and judgment for the plain- 
tif, To this caſe it was anſwered by the detendant's counſel, that 
the judgment was given upon the inſufficiency of the plea, and, as 
it ſeems, principally apon this reaſon, becauſe the defendant hath 
not denied but admitted the free warren ; for Crooke Juſtice ſays, 
« If the plaintiff hath a free warren, the defendant cannot juſtify 
* the killing the conies.”” ( Haughton Juſtice) Coney burrows are in- 
cadent to a warten; and per Dodderidge Juſtice, If the defendants 
had pleaded Not guilty to the treſpaſs in the warren, this had been 
then well pleaded, and the plaintiff muſt then have made it appear 
to the court that he had a free warren ; but by this plea they have 
confeſſed that he had a free warren; ſo the court was clear of 
opinion that the juſtification was not good, and judgment was 
entred for the plaintiff, According to the report of this caſe by 
brwal, as of Trin. 11 Fac. t. the ſuit was held to be diſcontinued by 
reaſon of a defect in the pleading, and fo no judgment given in this 
ale on the merits. The pleading ſtood thus : declaration in treſ- 
puls for breaking the plaintiff's free warren, digging his land, and 


ſentting the warren, chaſing the conies, and digging the land, plead 
Not guilty; then as to digging and chaſing the conies they juſtify, 
Ind (ay nothing as to the entring the warren neither by confeſſion 

wr traverſe, and ſo all was diſcontinued ; and cites 4 Rep, Hurle- 
lenden s caſe: this aroſe from an objection taken by Mr, Juſtice 
| aghton, of which ſome mention is made in the report of this caſe 
n Buſtrode; but however this may be, ſuppoſing the judgment to 


dermination (the defendant's counſel inſiſted) cannot affect the 
I Caſe 


chaling his conies, and taking them. Defendants to all except 


Shen on the merits for the plaintiff as reported by Bulſtrode, that 
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caſe now at bar, for here the defendants have purſued the advice of 
Mr. Juſtice Dodderidge, and have juſtified entring into the chef. 
but (by the general iſſue to the whole) have denied the entring Inte 
the free warren, fo that the preſent juſtification does not admit the 
cloſe to be a free warren, and therefore the reaſon given for the in. 
ſufficiency of the plea doth not hold in the preſent caſe; that Coney 
burrows are incident to a warren doth not ſhew this juſtification i 
be bad, which does not admit the place in which, &c, to be: 
warren, But it was ſubmitted by the counſel for the defendant 
that this caſe was rather an authority for, than againſt them; for 4 
the argument thereof by Sir Robert Hitcham in ſupport of the juſt 
fication, he agreed that killing of conies was not juſtifiable ; that j 
Simon de Harcourt's caſe, 13 H. 8. fo. 15. which was treſpaſs for 
digging a trench upon the common, which the commoners juſtife 
to prevent the common being annually overflown, in which eit 
the court were divided in opinion two againſt two: the Chit 
Juſtice went upon this difference, where the commoner medal 
with the ſoil de novo, and where he only reforms a misfeaſance - 0 
the caſe of Simon de Harcourt the commoner meddled with the 
ſoil de novo; but if the tertenant do incloſe, the commoner may 
pull down, becauſe this is only done to reform a misfeaſance. | 
the lord do make a pond upon the common, if the commoner no. 
withſtanding this hath common ſufficient, this is good; but if al 
the common be taken up in the pond, they may lawfully let out the 
water, and ſo enjoy their common, and this they may well juſtih; 
and cites the fame caſe. Then he inſiſts that the tertenant ouyht 
not to take advantage of his own wrong, and that it is lawful fo 
every man to remove what is hurtful or a damage to him, Aft 
this argument the court determined the caſe of Carril verſus Pat 
and Baker, upon the reaſon that it was charged in the declarati 
that the defendants had broke the plaintiff's free warren, and done 
the treſpaſs complained of there; and this was admitted by the 
juſtification ; and therefore the court were of opinion that the ju 
fication was bad, becauſe coney burrows are incident to a wart; 
from hence (the now defendant's counſel ſubmitted) may be wa 
fairly drawn this almoſt neceſſary conſequence, viz. That if in that 
caſe the defendants had pleaded Not guilty to the 7reſpaſs in i 
warren, the juſtification had been good; for Mr. Juſtice Doacerid 
expreſly fays, if the defendants had pleaded Not guilty to the te 
pats in the warren, his bad been then well pleaded, and the plants 
muſt then have made it appear to the court that he had a free W 
ren, but by this plea they have confeſſed he had a free warren; l 
the caſe at bar the free warren is denied by the general iſſue, al 
therefore the defendant's counſel now ſubmitted to the colt tt 
this caſe cited by the plaintiff is a ſtrong authority for the defendant 
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"They who argued for the defendants did not deny the authorities 

cited for the plaintiff, nor diſpute the principles upon which thoſe 

daes are founded, but contended that the plea in the caſe at bar 

nay be good conſiſtently with thoſe principles; and to diſtinguiſh 

is from all the caſes cited for the plaintiff as to the intereſt of the Interef! of the 
commoner, it was firſt admitted by the defendant's counſel, that his ener. 
tereſt conſiſts in the feeding on the herbage, and that he has no 

aher intereſt in the ſoil; that the lord or owner of the ſoil may Intereſt of the 
ved the herbage with his cattle, and is not reſtrained to any ſpecies led. 

of cattle, but may depaſture it with beaſts of warren ; that the Commoner 
-ommoner has no right to diſtrain, chaſe or kill the beaſts of the cannot chaſe 
ord ; theſe are the general rules which they (for the defendants} J N = 
d they did not diſpute, but ſubmitted to the court that theſe 

rules admitted of ſome exceptions or reſtrictions, and that although 

the lord may put what ſpecies of cattle he pleaſes upon the com- 

mon, or may uſe the foil in what manner he pleaſes as his own 

ſoil, yet that muſt be underſtood ſub modo; that he uſes the ſoil or Ls LN 
feds the herbage with cattle in ſuch manner as may be confiltent modo 

with the rights of the commoners ; and here this rule of law ought 

to be obſerved, /ic utere tuo ut alieno non ledas; and therefore it was 

contended, and inſiſted by the defendant's counſel, that if the lord or 

owner of the ſoil puts ſuch a number of cattle upon the common ſo He ovght vot 
x to ſurcharge it, that is to ſay, if by means of ſuch number of “ fürcnarge, 
| cattle turned on by the lord the commoner has not a ſufficient com- 
mon of paſture for the cattle, he has a right to feed on the common, 
oe by means of any erections on the common, the commoner is di- nor make 
ſturbed, hindred or reſtrained in the enjoyment of his right, ſo that er<Qions. 

he cannot enjoy his common in ſo ample and beneficial a manner as 

he has a right to do from the nature of his grant, cuſtom or preſcrip- 
tion; theſe are injuries done to the commoner, and which the law Theſe are nu- 
alls nuſances, and for which the commoner has a right to a redreſs ſs 08 
by law; and there are a variety of caſes in the books to prove this. 


to have re- 
Then they ſtated the plea, the facts wherein diſcloſed, are admitted dre. 


br the demurrer, ſo that it appears that an injury has been done to 

be commoners by the making and continuing of the coney bur- 

4 rows, which is the cauſe of the ſurcharge upon the common; if 

r lis be an injury, the commoner has a right to redreſs ; but how But in what 


ad in what manner 7s the queſtion, whether by abating the cauſe of —_— 9 95 
the nuſance, or by an action againſt the lord. It was inſiſted for Pet. 

e Plaintiff that the remedy is by action only, and that the defen- May abate 
ant has no right to abate it, and by taking this method or courſe the nafance. 
redreſs is a treſpaſſer ; and this is the ſubſtance of what has been 

ontended for on the part of the plaintiff ; but what is now inſiſted 

Po on the behalf of the defendant is, | 


th 


1955 the abatement of the cauſe of the nuſance, as in the pre- 
eit Cale, is a legal method of redreſs; that it is agreeable to the 
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reaſon and policy of the law, and that by purſuing this ecurſe U 
defendants are not treſpaſſers, but that their plea contains a le 
juſtification ; that this is a legal courſe of redreſs, and agreeable 
the reaſon and policy of the law, appears from hence: f 
Nuſances are Nuſances are conſidered either as public or private nuſinces. pub. 
„ 07 PI: lic nuſances are ſuch as affect the public, all the King's fubjedk 5 
the ſtopping up an highway; private nuſances are ſuch as only af 
certain particular perſons. | 


Public, Public nufances may be abated by any of the King's ſbjech 
but no action will lie by a private perſon for a public nuſance, * 
cauſe this would tend to create an infinite number of ſuits, one mx 

being as well intitled to bring ſuch action as another, f 


Private, Private nuſances may be abated by the perſons injured by then, 
or the party injured may bring his action to recover damages jy 
the injury he ſuſtains; and this is the general rule of law with g. 
ſpect to nuſances; and how the cafe at bar comes to differ from 
that general rule of law, the defendant's counſel were at a loſs (0 
they ſaid) to underſtand, that the party in this caſe of a print 
nuſance may bring an action to recover damages, but cannot abate 
it; for if there is any reaſon to differ this from all other caſes of 
private nuſance, the rule to prevail according to the general reaſa 
and policy of the law ought to be the very reverſe, viz. That thek 


General rule 
as to nuſances, 


. 
118 kind of nuſances may be abated, but that no action would lie; fu 
1138 if actions are to be brought by every perſon injured by this kind d 
1% | nuſance, it muſt tend to create a multiplicity of ſuits, for even 
f . commoner has the ſame right of action as another; and in the ak 

| Wi. 8 before the court may produce thouſands of ſuits. 

5 1 [1 * he | Beſides, abating the nuſance in this caſe is the moſt reaſonabl 
1 di ce mog proper, and moſt adequate courſe of redreſs; by an action on tit 
| * reaſonable. Caſe againſt the lord the commoner can only recover damages, 


ſuch action will not reform the nuſance ; that notwithſtanding ſs 

action the nuſance continues, and by the continuance of a privilt 
nuſance pending an action, a perſon might in ſome cafes ſuffet ms 
parable injury; therefore the abating the nuſance is the moſt reaſow- 
able and proper courſe of redreſs, and beſt adapted to the nature d 
the injury. es 
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1170 But that this courſe of redreſs ſhould not be lawful in this pa 
cular caſe of a private nuſance, and yet allowable in all others, ("WW 
1 was contended for on the fide of the plaintiff) is neither agreeib a 
1198 to common ſenſe and reaſon, nor to the reaſon and policy od þ 
a ſj | law; and therefore the defendant's counſel now took into col 3 a 
19 tion the reaſon upon which this diſtinction, this _— 
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general rule of law, is contended for on the other ſide; and it is only 
W {his viz. That the commoner has no intereſt in the ſoil, is not to 

| neddle with the ſoil of the lord, all he has to do is to take the 
ris with the mouths of his cattle. In anſwer to which the defen- 
ſant's counſel infiſted, that the commoner's having no intereſt in 
the ſoil, is no reaſon why he may not enter into the common and 
dig the ſoil to abate a nuſance ; for if I have a cloſe lying contiguous 
to another cloſe through which a watercourſe runs, and my neigh- 


werflowed, ſurely I may enter into my neighbour's cloſe and dig up 
the dam in order to abate the nuſance, and Hat, although I have 
not, nor claim to have, any kind of intereſt in the ſoil; this is every 
day's practice in juſtifications for abating of nuſances, and is ſo well 
known and eſtabliſhed that there is no need to cite authorities to 
prove it, 2 Inſt. 405, 6. That the party injured may enter into the 


own poſſeſſion or in the poſſeſſion of his alienee ; and to the like 
purpoſe are many caſes put in the year-book, 9g Ed. 4. 35. If a 
watercourſe to my mill be diverted by making a ditch in another 


puted, and therefore it may be fairly concluded, that in the preſent 
aſe the commoner may lawfully abate the nuſance. A right of 
common 1s certainly an intereſt in the produce of the foil, though 
not in the ſoil itſelf, and is ſuch an intereſt as gives the party a 


eremedy to recover (if deprived of it) by an affiſe ; it is ſuch an in- 
reſt as enables the commoner to diſtrain the cattle of ſtrangers de- 
(WS poſturing the graſs as damage-feaſant; it is ſuch an intereſt as enables 
be party to abate a nuſance erected to his prejudice in the enjoy- 


ment of his common, as appears from the caſe of Maſon verſus 
(ear, 2 Mod. 65. which was treſpaſs for pulling down of hedges ; 
the defendant pleads, that he had a right of common in the place 


"cre, Gc. and that the hedges were made upon his common, ſo 
bat he could not in ea parte enjoy his common in tam amplo modo, 
Cc. and ſo juſtifies the pulling them down; and upon a motion in 
al ireſt of judgment after a verdict for the defendant, the court were 
tt 


of opinion that the defendant might abate the hedges, for thereby 
e did not meddle with the foil, but only pulled down the erec- 
"0; the ſame point laid down 15 H. 7. 10. 5. Bro. tit. Common, 
"9. 2 [nfi. 88. theſe caſes were ſtrongly inſiſted upon as in point 
er the now defendants. The erection of the hedge to encloſe part 


th mk act; the lord as general owner of the ſoil may lawfully 
( ncloſe and hold in ſeveralty, leaving ſufficient paſture in the reſidue 
| 


0 | 5 : My 9 
1 8 for the cattle of perſons having a right of common, 
at of common right by the common law, and not, as fre- 


" ſaid) is only declaratory of the common law ; the injury and 
3 


hour makes a dam acroſs the watercourſe by which my cloſe is 


land of the wrong-doer to abate the nuſance, whether it be in his 


man's ſoil, I may enter and fill up the ditch ; this cannot be diſ- 


0 the common by the lord or owner of the ſoil is not in itſelf an 


ently underſtood, by virtue of the ſtatute of Merton, which (it 


nuſance | 
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nuſance therefore becomes ſuch by incloſing ſo much of the com 


mon as to deprive the commoner of the enjoyment of bis right of 
common; ſo the erecting of coney burrows is not of itſelf unlawfyl 
in the lord as owner of the ſoil, but as they are the means ang 00 
caſion of a ſurcharge on the common, ſo as to prejudice the _ 
moner in the enjoyment of his right of common ; the INJury is the 
ſame in both caſes, and therefore the redreſs ought to be the lame, 


The counſel for the defendants concluded, that there is not qe 
caſe of authority, or any principle of law that will ſupport the doe. 
trine contended for by the plaintiff; but on the contrary, the fü 
principles of law and common ſenſe tell us, that it is lawful f 
every man to remove what is hurtful to himſelf ; that every nuſang 
of every kind whether private or public may be removed by th 
perſon injured by it; that the coney burrows in the preſent caſe a 


a nuſance to every commoner, as being the cauſe of a ſurchary, | 


which is an injury to the right of the commoners ; that though the 
ſurcharge is the immediate injury, yet the coney burrows being the 
cauſe of its being ſo, are removable as a nuſance ; as the ereQin 


of a dam acroſs a watercourſe is not the nuſance but the cauſe of 


it. The erection of the coney burrows is ſurely ad nocumentum d 
the commoners, as being the cauſe of the ſurcharge, and as a ny 
ſance, by every rule and principle of law may be abated and t. 


moved, LS 


Upon a former argument of the caſe at bar Deniſon Juſtice took 
an objection to the plea, that the defendant did not thereby allecg 
that by the increaſe of conies he was deprived of a ſufficiency a 
common; and cited 1 Lutw, 101, Haſſard verſus Cantrell. In at 
ſwer to that objection it was now ſaid by the defendant's counk| 
that the defendant, by his plea, alledges that the common was {ut 
charged by the conies; that the word ſurcharge is a technical tem, 
and, in law, underſtood to mean (when applied to the lord) th 
he has not left a ſufficiency of common to the tenants, who ha 
common right; and the plea avers, that the defendant could ad 
have and enjoy his common of paſture in ſo ample and bencficul: 
manner as of right he ought to have had and enjoyed it; and l 
beneficial manner, that, of right, the commoner ought to ef 
his common, with reſpect to the owner of the ſoil, is only ſuf 
ciency of common ; and when it is alledged that he cannot Jai 
and enjoy ſuch common as he ought, of right, to have, !t te 
very ſame as to aver that he could not enjoy a ſufficienc) of con 
mon. With reſpect to the caſe in 1 Lutw. 101, which Wass 


action upon the cate by a commoner againſt the lord and on : ; 
the ſoil of a waſte, for putting into the waſte divers cattle, ad 
erecting coney burrows, and feeding the graſs with conies, where? 


: a 5 : x : ? | 
the plaintiff could not enjoy his common in tam amplo & * 


' 


/ 
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— & forma as before; it was objected for the defendant, that the 
4 "tiff had not charged the defendant with any ſurcharge of the 
common, but only that thereby he the plaintiff could not enjoy 
ie common, &c. In anſwer to this the counſel in the caſe at bar 
ad, that the preſent caſe is very different from that in Zutw, for 
the plaintiff here is charged with an actual ſurcharge in terms, and 
+ is alledged that thereby the defendant could not enjoy his common 
of paſture in ſuch manner as by right he ought to have done. But 
notwithſtanding this good argument for the defendants, judgment 
Was given for the plaintiff upon the merits; the objection to the 
plea was giyen up. 


File wood ver/zs Popplewell and Turner. C. B. 


on the 25th day of October in the year of our Lord 175 5. Thomas 


koſier, came in his own perſon before Henry Bathurſt, Eſq; then? 
and ſtill one of the Juſtices of our Lord the now King of the Bench 
here at his chambers ſituate in Serjeants-Inn in Chancery-lane, and 


which ſaid ſum of 12 J. he the ſaid T. P. for himſelf and his heirs 
did will and grant to be made of his lands and chattels, and to be 
levied to the uſe of the ſaid J. F. And on the 12th day of Novem- 
ter in the year aforeſaid Richard Turner of King's ftreet Saint Mar- 
goret's Weſtminſter victualler, came in his own perſon before the 
lad Henry Bathurſt, then and ſtill one of the ſaid Lord the King's 


Chancery-lane aforeſaid, and acknowledged himſelf to owe to the 
lad James Filewood the ſum of 121. which ſaid ſum of 12 J. he the 


0 of his lands and chattels, and to be levied to the uſe of the ſaid 
þ . under the condition following, that is to Yay, that one J 
| . 


Huch ſhould appear in the King's ſaid court of the Bench here in 
lis proper perſon, or by his ſufficient attorney to a certain original 
Vrit in a plea of treſpaſs upon the caſe to the ſaid J. F. his damage 
0 161. to be brought by the ſaid J. F. againſt the ſaid J. S. before 
the end of two terms then next following, and to be proſecuted in 
the lad court here to anſwer the ſaid James Filewood in the plea 
aoreaid; and if it ſhould happen that judgment ſhould be given 
in the faid court here for the ſaid J. F. againſt the ſaid J. S. in 
the aforeſaid plea, that then the ſaid J. S. ſhould fatisfy the ſaid 
James Filewood the damages which ſhould be adjudged to him = 
IT. R = . 


quid 


Cute, LIILARY term in the 3oth year of the reign of King Seite 8 5 
. Al 
George the ſecond. Elſewhere as it appears of Eaſter 3 


term laſt paſt upon the 3oSth and 3ogth Rolls it is thus contained : to be ſued out 


"= 7 | +1 | in a cauſe re- 
Middleſex, to wit, The ſheriff has been commanded, that whereas me om 


the Palace 
Pupplewell of Carnaby-ſireet in the pariſh of Saint James Weſtminſter court by an 


pus. 


acknowledged himſelf to owe to James Filewood the ſum of 121. 


ſuſtices of the Bench here at his chambers ſituate in Serjeants-Inn in 


lad R. J. for himſelf and his heirs did will and grant to be made 
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Eaſter Term 30 Geo. 2. 17575, 
the court aforeſaid in the ſaid plea, or render his body to th 
King's priſon of the Fleet on that occaſion, which ſaid recopniſang 
taken and acknowledged before the faid Juſtice in form aforegy 
he the ſaid Juſtice afterwards on the 28th day of November in 1. 
29th year of the reign of the ſaid Lord the now King delivered 
into the ſaid court here to be recorded, and the ſame WAS recordef 
in the ſaid court accordingly, as by the record thereof in the gy 
court here remaining more fully appears, which ſaid recogniſanee 
ſtill remains in the ſaid court here in full force, no way ſatisfied, ft 
aſide, cancelled or made void: and although the ſaid J. F. hep 
the end of the ſaid two terms did ſue and proſecute a certain oi. 
ginal writ in a plea of treſpaſs on the caſe to the ſaid J. F. h 
damage of 16 J. out of the court of the ſaid Lord the King of hy, 
Chancery at Weſtminſter againſt the ſaid J. S. by the name of J. 
late of the pariſh of Saint James Weſtminſter in the county of My. 
dleſex victualler, returnable before the King's Juſtices here, to which 
the ſaid J. S. by his attorney appeared in the faid court here by bi 
ſufficient attorney; and although afterwards, to wit, in Micbaelna 
term in the 29th year of the reign of the ſaid Lord the now King 
judgment in the ſaid plea of treſpaſs on the caſe was given in the 
ſaid court here for the ſaid J. F. againſt the ſaid J. S. in the afore 
ſaid plea, and the ſaid J. F. then and there, by the confideratin 
and judgment of the ſaid court here, recovered againſt the ſaid J. 
in the ſaid plea 25 J. 10 5. which were then and there in the fi 
court here adjudged to the ſaid J. F. in the ſaid court for his & 
mages which he the ſaid F. F. had ſuſtained on occaſion of the 
not performing of certain promiſes and undertakings then [ately 
made by the ſaid J. S. to the ſaid J. F. at W. aforeſaid in the fa 
+ As for county of M. + whereof the ſaid F. S. was convicted, as by the 
as a record and proceedings thereof remaining in the ſaid court here i 
PR np = full force not reverſed, annulled, paid off or ſatisfied, more full 
behalf laid out and at large appears; yet the ſaid J. S. hath not paid the fil 
ö damages ſo recovered againſt him in form aforeſaid, or any put 
words are thereof, nor rendred his body to the ſaid priſon of the Fleet on tha 
omitred) but occaſion, as the ſaid Lord the King hath received information from 
no of the ſaid J. F. and becauſe the Lord the King was willing that thol 
in the argu- things which were right done and acknowledged in the faid cout 
ment of the here ſhould be carried into due execution, he commanded the ſai 
Pk ſheriff of M. that by good and lawful men of his bailiwick he 
ſhould give notice to the ſaid T. P. and R. TJ. that they might be 
here from the day of Eaſter in three weeks, to ſhew if they had d 
knew of any thing to ſay for themſelves, to wit, the ſaid J. P. why 
the faid 12 J. by him in form aforeſaid acknowledged ſhould not de 
made of his lands and chattels, and the ſaid R. T. why the ſad 
12 J. by him in form aforeſaid acknowledged ſhould not be made 
of his lands and chattels, and levied to the uſe of the faid + 
according to the form and effect of the aforeſaid recogniſance, | 


; 3 


62 


—— 


Ge. And now here at this day, to wit, from the day of Eaſter in 
three weeks the ſaid J. F. cometh by William Pryor Johnſon his at- 
torncy, and offereth himſelf on the fourth day againſt the ſaid J. P. 
ind E. T. in the plea aforeſaid ; and they being ſolemnly called do 
"0t come, neither doth either of them come; and the ſheriff, to 
wit, Milliam Beckford, Eſq; and Toe Whitbread, Eſq; now ſheriff 
of M. aforeſaid returneth that the ſaid T. P. and R. J. have not, 
dor hath either of them any thing in his bailiwick where or by 
which he can give them or either of them notice, nor are the ſaid 


give notice to the ſaid 7. P. and R. J. that they be here on the 
morrow of the Aſcenſion of our Lord, to ſhew in form aforeſaid, 
Ge. if, Sc. At which day the ſaid J. F. cometh here by his at- 
@ torney aforeſaid, and offereth himſelf on the fourth day againſt the 
fad 7. P. and R. T. in the plea aforeſaid; and they being ſolemnly 
called by William Kinſley their attorney come, and thereupon the 
ſad J. F. prays execution againſt the ſaid T. P. and R. J. to wit, 
W zoainſt the ſaid T. P. of the ſaid 12 J. by him in form aforeſaid ac- 
knowledged, and againſt the ſaid R. T. of the ſaid 12 J. by him in 


form aforeſaid acknowledged, according to the form and effect of 


| the recogniſance aforeſaid, to be adjudged to him, &c. 


And the ſaid T. P. and R. J. by the ſaid William Kinſley their at- 


tomey come and pray leave to imparl here until on the morrow of 


the Holy Trinity, and they have it, &c. The fame day is given to 
Y the fad J. F. here, Sc. at which day come here as well the ſaid 
J. F. as the ſaid T. P. and R. J. by their attornies aforeſaid ; and 


irſt writ of ſcire facias, and before the return of any writ of ca 


lad 12 J. by him aforeſaid acknowledged, by virtue of the faid re- 


jad acknowledged by virtue of the ſaid recogniſance, becauſe 
ot R ys, that the ſaid Jobn Smith in the ſaid judgment mentioned 
N * the iſſuing of the ſaid firſt writ of ſcire facias, and before 
e N of any writ of capias ad ſatisfaciendum againſt him died, 
ud 0 be lay, at M. aforeſaid; and this he is ready to verify; where- 


En him for the aforeſaid 12 J. by him aforeſaid acknowledged 
tue of the ſaid recogniſance. W. Hayward. 


And 


the {aid J. P. ſays, that the ſaid J. F. ought not to have execution 
ganſt him of the ſaid 12 J. in form aforeſaid acknowledged by 
Irtue of the ſaid recogniſance, becauſe he ſays, that the faid John plea that the 


Im:th in the ſaid judgment mentioned before the iſſuing of the ſaid defendant in 
. the original 
: + 6 : . action died 
pus ad ſatisfaciendum againſt him died, that is to ſay, at W. afore- before any ca. 


lad; and this he is read fy ; 0 * 
i y to verify; wherefore he prays judgment i. returne 
tf the ſaid J. F. ought to have execution againſt him for the afore- NO Rs 


cogniſance ; and the ſaid R. T. ſays that the ſaid J. F. ought not to 
ae execution againſt him of the aforeſaid 12 J. by him in form 


prays judgment if the ſaid J. F. ought to have execution 
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J. P. and R. J. nor is either of them found in the ſame; therefore Second ſcire 
1s before the ſheriff is commanded, that by good &c. he ſhould fcias. 
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Replication 


a. egainſt the Pleas of the ſaid J. P. and R. T. by them above pleaded here 


life-time. 
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— 


And the ſaid J. F. thereupon prayeth leave to reply to the fi 
original de- on the morrow of All Souls, and he hath it, &c. the fame Fog: 
fendant re: given to the faid T. P. and R. J. here, Ge. at which day dun 
here as well the ſaid J. F. as the ſaid T. P. and R. T. by their by 
tornies aforeſaid ; and the faid J. F. ſays, that he by any thing þ 

the ſaid T. above in pleading alledged ought not to be barred fg 
having execution againſt him of the ſaid 12 J. by virtue of the fi 
recogniſance, becauſe he ſays, that after the recovery of the afore. 

ſaid judgment againſt the ſaid J. S. at the ſuit of the ſaid J. F. 0 

long before the ſuing forth the ſaid writ of ſcire facias firſt aboy 
mentioned, to wit, on the 23d day of January in the 29th year f 

the reign of our ſaid Lord the now King, he the ſaid J. F. veg 

and proſecuted out of the court of our Lord the now King of the 
Bench here at Weſiminſter in the county of Middleſex, of and upon 

the ſaid judgment, his Majeſty's writ of capias ad ſatisfaciendun, 
directed to the then ſheriff of M. by which ſaid writ our ſaid Lord 

the now King commanded the then ſaid ſheriff that the ſaid ſheriff 
ſhould take the ſaid J. Smith, if he ſhould be found in his bailiwick, 

and ſafely keep him, ſo that he might have his body before his 
Majeſty's juſtices of the Bench here in eight days of the Purific- 
tion of the bleſſed Mary, to ſatisfy the ſaid J. F. his damages afore- | 

ſaid in form aforeſaid recovered; at which day Wilham Beclfird 

Eſq; and Ive Whitbread, Eſq; then ſheriff of Mzddleſex aforeſaid, 
returned here upon the ſaid writ, that the ſaid John Smith was not 
found in his bailiwick, as by the ſaid writ, and the faid retum 
thereof duly affiled in this court here on the file of writs of ca 

ad ſatisfactendum of the term of St. Hilary in the 29th year atore- 

ſaid, may more fully and at large appear: and the ſaid J. F. further 

ſays that the ſaid J. S. at the ſaid return of the ſaid writ of capi 

ad ſatisfaciendum, and long afterwards, was living and in full lit 

to wit, at Weſtmn/ter aforeſaid ; and this he is ready to verily; 
wherefore he prays judgment, and that execution of the faid 120 
againſt the ſaid Thomas by virtue of the ſaid recogniſance may be 
awarded to him, &c. And the ſaid J. F. ſays that he by any thin 

by the ſaid R. above in pleading alledged ought not to be barred 
from having execution againſt him of the ſaid 12 J. by virtue of ths 


ſaid recogniſance, (and ſo replies exactly in the ſame manner to the 


Plea of the defendant R.) 


Demutrer. 


And the ſaid J. P. as to the ſaid plea of the ſaid 


reply pleaded to the ſaid plea of the ſaid Themas P. by him aboſe 


pleaded ſays, that that plea in manner and form 
pleaded, and the matter therein contained, are not 
jor the ſaid J. F. to maintain his having execution 


ſaid J. P. of the aforeſaid 127, by virtue of the {aid recogpilanch 
to which ſaid plea in manner and form aforeſaid 
2 


D. Poole. 
J. F. above in 


aforeſaid ao | 
ſufficient in lad, 
againſt him the 


above in 1 
; plead 
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"ded, be the ſaid T. P. need not, nor is he bound in any wiſe 
by the law/ of the land to anſwer ; and this he is ready to verify; 
cherefore for want of a ſufficient replication in this behalf, the ſaid 
J. P. as before prays judgment, and that the ſaid J. F. may be 
barred from having his execution againſt him for the aforeſaid 12 /. 
yy him aforeſaid acknowledgd by virtue of the recogniſance afore- 
Cid; and the ſaid T. P. for cauſes of demurrer in law in this behalf, 
ccording to the form of the ſtatute in ſuch caſe lately made and 
novided, ſhews to the court here theſe cauſes following, to wit, 
that the ſaid replication is no anſwer to the matter in the ſaid plea 
of the faid T. P. above pleaded, and that the fame is double, un- 
certain and inſufficient in law, and tends to put in iſſue matter alto- 
ether that is not iſſaable, and the ſaid R. Turner (the other bail) 
put in the like demurrer to the replication to his plea. | 
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And thereupon the ſaid J. F. prays leave to join in demurrer to Joinder in 
the above demurrers of the faid T. P. and R. J. here until in eight demurrer. 
ys of St. Hilary, and he hath it, Cc. The fame day is given to 
the ſaid T. P. and R. T. here, &c. at which day come here as well 
the faid J. F. as the faid T. P. and R. T. by their attornies afore- 
ad; and the faid J. ſays, that the faid plea of the ſaid J. above in 
reply pleaded to the ſaid plea of the ſaid T. P. by him above pleaded 
in bar, and the matter therein contained, are ſufficient in law for 
the ſaid James to maintain his having execution againſt the ſaid 
J. P. for the aforeſaid 12 J. by him in form aforeſaid acknowledged 
by virtue of the ſaid recogniſance, which ſaid plea fo leaded! in 
reply, and the matter therein contained, he the ſaid James is ready 
to verify and prove, as the court here ſhall direct; and becauſe the 
fad Thomas hath not anſwered the ſaid replication, nor hath hitherto 
in any wife denied the ſame, he the ſaid James as before prays 
judgment and his execution againſt the ſaid T. P. for the ſaid 121. 
by him in form aforeſaid acknowledged by virtue of the ſaid recog- 


0 r | | I 
f nilance, Cc. and the ſaid James alſo puts in the like joinder in de- 15 "Fl 
eurer to the demurrer of the other bail R. Turner: and becauſe 1 
: te juſtices here will adviſe themſelves of and upon. the premiſſes | "i 
: defore they give their judgment thereon, a day is given to the ſaid 4 

Parties here until from the day of Eaſter in fifteen days, to hear 1 

tieir judgment, for that the ſaid juſtices here are not yet adviſed | 


thereof, Se. 
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Filewood verſus Popplewell and Turner. C. B. 


JRE facias upon a recogniſance againſt bail, ſetting forth the 8cire- facizs 
„ Me, and that F:Jewood recovered judgment againſt Sith the Nn 
ncipal defendant, which ſtill remains in full force prout patet per aaf bail 


7 wWrdy . - | gainſt bail. 
u; yet Smith hath not paid the damages recovered by the 


8 plaintiff 
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new matter is 
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66 Eaſter Term 30 Geo. 2. 1777 


plaintiff againſt him, nor rendered his body to the priſon of h 
Fleet, therefore the ſheriff was commanded to give noti | 
now defendants Poplewell and Turner, the ſaid Smith's bail, ih 
they be here on ſuch a day to ſhew cauſe why the plaintiff ſhow 
not have execution againſt them according to their ſaid FecOgnifang 


er ee te Popleavell and Turner plead ſeverally that the plaintiff oupht 5 


principal died to have execution againſt them, becauſe they ſay that Joby Smit 


before the iſ- in the ſaid judgment mentioned, before the iſſuing of the aig fil 


i” ſuing the firſt 


ei . and Writ of ſcire facias, and before the return of any capias ad ſai 


before the re. faciendum againſt him died; and this he is ready to verify, &s. 
turn of any | 
ca. ſa. 


The plaintiff replies that he ought not to be barred from hain 


Plaintiff re. execution againſt the defendants, becauſe he ſays, that after the g. 


plies and 2 covery of the ſaid judgment againſt John Smith, and before th 


and return, ſuing forth the ſaid firſt ſcire facias, VIS, the 23d of January I 
and — mne the 29th year of the preſent King, he ſued out a capias ad at. 
hes Wing. faciendum (and ſets it out), whereupon the ſheriff returned a nm 
and long af- ;7yventus, as appears by the writ on the file; and plaintiff funbef 
erwarb. fays, that at the time of the return of the ſaid ca. ſa. and long after 

ward, the ſaid John Smith was living, to wit, at W. in the couy 

of M. and this he is ready to verify; wherefore he prays judgment 


and execution to be awarded againſt the ſaid bail. 


Demurrer, To this replication the defendants have demurred, and the plin 


tiff hath joined in demurrer. 


This caſe was argued this preſent term by ſerjeant Hayward fi 
defendant, and ſerjeant Poole for the plaintiff, 


It was objected that the replication is bad, becauſe it is an ff. 

mative upon an affirmative, and that it concludes with an avermet 

without denying or traverſing the death of John Smith, as alledge 

in the defendant's plea ; and to prevent prolixity in pleadings ti 

- defendant ought to have denied the death of Smith, and to ha- 
concluded to the country, or with a traverſe, 


It was anſwered for the plaintiff and reſolved by the court, (a 

8 ſente Noel Juftice) that the replication is very right, in concludin 
with an averment; and it would undoubtedly have been bad, hf 

after ſetting forth a ca. ſa. it had concluded to the country by den} 

ing the death of Smizb, or had traverſed his death; for if the pla 

tiff had replied in that manner, the defendant would have been d. 
prived of the right he had to rejoin that there was no ſuch oy; 

ca. ſa. which he might and had a right ſo to rejoin it he h. 


A rote in thought fit; and it is an eſtabliſhed rule in pleading, that wher 


leo when either party introduces new matter, the other fide ſhall have an , 


| ü 
-0Juccd, Poitunity of anſwering to that new matter; and here the "Y 


Paſter Term 30 Geo. 2. 1957. 


by ſetting forth the ca. /a. in his replication has introduced Fat as 
new matter, and if he had concluded to the country, or with a 
| caverſe of the death of Smith, the defendants would have been de- 
rived of an opportunity of anſwering to the ca. ſa. and in that 
caſe the replication would have been bad ; and Carth. 40. was allow- 
ed to be in point; ſo judgment was given for the plaintiff upon the 


firſt argument. 


N. B. In the argument of the above caſe it was agreed both by 
the Bench and the Serjeants at the bar, that if the principal defen- 
vant dies after the return of the capias ad ſatigfaciendum, although 
his death be before the ſuing forth the firſt ſcire facias, the bail are 
fxed with the debt and coſts in point of law, and the ſcire factas's 
xe only an indulgence of the court; and ſo it was lately ruled in 
| this court. | | "WP! 


Young ver/us Moore. C. B. 


N order to hold the defendant to ſpecial bail the plaintiff makes Defendant ar- 


affidavit that the defendant is ju/tly indebted to him in the ſum of beſted for 


47], for ſo much money won of him by the plaintiff at divers plays 5s we diſ- 


The defendant being arreſted and in cuſtody of the ſheriff, it 
was moved by ſerjeant Wynne that he might be diſcharged upon 
entring a common appearance, this appearing to be above the ſum 
of 10/, money won at play, at one time, as is ſworn by the defen- 
tant, Upon ſhewing cauſe by ſerjeants Martin and Davy for the 
plaintiff, it was inſiſted that the defendant's affidavit ought not to 
de received in this caſe, and that as the plaintiff had ſworn that the 
Getendant was juſtly indebted to him in 47 1. the court would pre- 
lume that the money was won at ſeveral times, and leſs than 10 /. 
«each time, and therefore a lawful debt. 2dly. That although the 
ut, 9 Ann, c. 14. has made all writings and ſecurities for money 
von at play void, yet they inſiſted that it had not made parol con- 
tracts tor money won at play void; and cited 2 Strange 1249. To 
ts it was anſwered and reſolved by the court, (the Ld. C. Juſtice 
and Neel Juſtice being abſent) That the defendant's affidavit in this 
Cale ought not totally to be rejected, for it doth not deny the plain- 
urs affidavit, but only ſwears that the money was all won at one 
me; and the plaintiff does not ſwear it was won at ſeveral times; 
"0 as the ſtatute hath made all ſecurities for money won at play 


Ae bad been paid to the plaintiff, the defendant, or any other 
X01, might have recovered treble the ſam and coſts, ſo that 
- | this 


* 


Wd, a. fortiors all parol contracts of this ſort are void; and if the 


Won 


| or games called bragg, and toſs up, which ſum of money the de- charged on 
fendant hath ſeveral times promiſed to pay to the plaintiftf. cone 


common ap- 
pearance. 
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leſs than 40s. * 


68 Faſter Term 30 Geo. 2. 1755, 


this cannot poſſibly be a debt: beſides, bail is a matter in the gr 


; og 100. cretion of the court; the caſe in 2 Stra. 1249, was for money lent 
e179: which is different from the preſent caſe. Defendant was Giſcharge 
upon a common appearance. 


Fitzpatrick ver/us Pickering C. B. 


Middleſex. b 9 was an action upon the cafe for the uſe and occupaia | 
foo + Hap of the plaintiff's houſe, for above the ſum of forty Chilling 
the defendant and upon ſeveral other counts ; upon nan aſſumpit, the plaintiff 4 
= — 7 4 the trial, by reaſon of the abſence of a witneſs, failed in pro. 
3 in the uſe and occupation, but got a verdict for twenty-eight ſhilli 
Middleſex. upon another count; and now it was moved on the behalf of the 
_ defendant for leave to enter upon the Roll by way of fagyeſtin 
that the defendant was reſident in the county of Middieſex, in order 
to have the benefit of the late ſtatute touching the juriſdiction of 
2 Barnes 283, the county court; and 1 Stra. 46. 2 Stra. 974, 1120. were cited, 
and an affidavit of defendant's refiency in Mzddleſex was read. 


Far the. plaintiff it was faid, that this is a very hard caſe, and 
therefore it is in the diſcretion of the court whether they will gi 
leave to enter the ſuggeſtion prayed on the defendant's behalf; aul 
if they do, the plaintiff will be in a worſe caſe than if he had fu I 

fered a nonſuit, for then he might have brought another action, 
when he could have had his witneſs to prove the ufe and occups 
tion. And in the caſe of mutual debts and a ſet off, the plaiotif 
ſhall have judgment, although upon the trial he recovers kk 
than 40 5. | 


Per curiam : We are bound by the act of parliament to give tis 
defendant leave to enter the ſuggeſtion prayed, and the plaintif 
may traverſe it if he pleaſes ; and it is not in our diſcretion whether 

we will grant this or not; and the caſe of a ſet off differs widely 

from this caſe, for there it is wholly in the defendant's. power and 

knowledge whether he will infiſt upon and prove his ſet off at tie 

Ante Trin. trial or not; and the caſe of Pitt verſus Carpenter in B. K. wool 

1 LEO rightly determined. But here by the verdict we mult take it ta 

there was no more money originally due to the plaintiff than tent 

eight ſhillings; and therefore the poſea muſt be delivered to be 
defendant, with leave to enter the ſuggeſtion prayed. 


Serjeant Martyn for the defendant, ſerjeant Davy for the oliptf, 
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Norden ver/us Horſley. C. B. 


HIS is an action of debt for 241. 18 5. upon a Palace court A bail bong 
bail-bond. The defendant pleads the ſtatute 12 Geo. 1. c. 2 ono - =” 
for preventing frivolous and vexatious arreſts, whereby (amongſt 8 
other things) it is enacted, That in all caſes, in order to hold the to by che 
geſendant to ſpecial bail, the plaintiff ſhall make affidavit of his 3 * 
-auſe of action, and that the ſum ſpecified in ſuch affidavit ſhall be a 
E ::dorſed on the back of the writ or proceſs, for which ſum ſo in- 
Jorſed the ſheriff or other officer to whom ſuch writ or proceſs 
{all be directed ſhall take bail, and for no more; that the cauſe of 
ition or ſum ſworn to be due to the plaintiff in this caſe is 12 J. 
and no more; and that the Palace court officer to whom the proceſs 
was directed took the bail-bond in this caſe for 24 J. 18 s. which is 
more than double the ſum ſworn to by the plaintiff's affidavit. To 
this plea the plaintiff demurred, and the defendant joined in de- 
murrer. 


It was now objected by the counſel for the defendant that the 
bal-bond was void, being taken for more than double the ſum 
ſmorn to be due to the plaintiff, and contrary to the ſtatute. 


— 


But it was anſwered by the plaintiff's counſel, and reſolved by 
be court, that the bond in the preſent caſe is a very good bond, for 


| t doth not appear but the defendant gave and executed it freely and 
WF vuntarily, and that it is neither unreaſonable by the ſtatute of 


23.6. c. 10. nor made void by the. ſtatute of 12 Geo. 1. now 
leaded ; and it has always been the practice to take bail-bonds for 
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a hore than the ſum ſworn to, viz. in double the ſum, and if the 
nen this caſe were void, it would be void in every caſe 
Fi Flere it was taken in double the ſum. Indeed it might have 
* other conſideration with reſpect to the ſheriff or officer, how 


ſuch officer would be puniſhable by action or otherwiſe, if he 
Would refuſe to ſet a defendant at large, unleſs he would give Cooke's Caſes 
iy unreaſonable ſecurity for his appearance and putting in bail 8 
ve, But in the preſent caſe the bond is not unreaſonable, being 43 8 
ten only for 18 ſhillings more than double the ſum ſworn to, and 5 


pen ſeems to be only a mere miſtake, and not with any deſign 
'"pprels the defendant, Judgment for the plaintiff, 
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Trinity Term 


30 & 31 Geo. 2. 1757. 


Buxton verſus Mingay. C. B. 


Game. RESPASS quare clauſum fregit ; the plaintiff dechn 
| 499 74 that the defendant being an inferior tradeſman, to wit, aj 
5W.&M. apothecary, ſuch a day committed the treſpaſs by hunia 


C. 23. {ec. 10. 


e e 8 in the plaintiff's cloſe ; upon the general iſſue Not guily 
not an inferior this cauſe was tried at Thetford, March 13, 1752, before M, 


radeſman, Juſtice Deniſon, when a verdict was found for the plaintiff, and 1; 


damages and 4059. coſts, ſubject to the opinion of this court, up! 
caſe made, which ſtates, that it was proved at the trial, that t 
defendant at the time of the treſpaſs was a ſurgeon and an apothe 
cary, and not qualified to hunt or kill game within the intent of th 

ſtatutes; that on the 27th of December 1751, he was hunting wit 
divers others not qualified, in company with a perſon who was pr 
perly qualified t kill game, and committed a treſpaſs in the plu 
tiff's cloſe, 915 5 


The queſtion for the conſideration of the court is, whether upo 
the facts above ſtated the defendant ſhall be deemed an infa 
tradeſman within the intent and meaning of the ſtatute 4& 5-9 
M. c. 23. fec. 10. which runs thus: And whereas great mi UK 
do enſue by inferior tradeſmen, apprentices, and other diſolu 

_ © perſons neglecting their trades and employments, who follo 
hunting, fiſhing, and other game, to the ruin of themlelves 
« damage of their neighbours ; for remedy whereof be it cata 
* by the authority aforeſaid, that if any ſuch perſon as alo 
te ſhall preſume to hunt, hawk, fiſh or fowl, (unleſs in comte 
with the maſter of ſuch apprentice duly qualified by „ 
* ſuch perſon or perſons ſhall be ſubject to the penalties of wy 
* and ſhall or may be ſued and proſecuted for their wilful treps 
e in ſuch their coming on any perſon's land, and if found gl 
thereof, the plaintiff ſhall not only recover his damages 6 
« ſuſtained, but his full coſts of ſuit; any former law to wy | 

« trary notwithſtanding. So that if the defendant be a fi 


2 


— — 
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« within the meaning of this clauſe of the ſtatute, the plaintiff 
« ſhall have his full coſts, otherwiſe no more coſts than damages. 


This caſe was three or four times argued at the bar; and in this 
term by Hewit ſerjeant for the plaintiff, and Poole, one of the 
King's ſerjeants, for the defendant, It was ſaid for the plaintiff, 
that there is no ſuch diſtinction as ſuperiority or inferiority between 
trades or tradeſmen, either in legal or common apprehenſion ; and 
that therefore the legiſlature could never mean to conſider one trade 
is ſuperior to another, or to make any diſtinction in trades, but 
that by the words inferior tradeſmen, they meant every perſon in 
trade not qualified by law ; and that this was a reaſonable conſtruc- 
ton & ſecundum ſubjeFam materiam, the ſtatute being made for 
preſervation of the game. ER 


cation is not the criterion to determine or try who is, or is not an in- 
ferior tradeſman within the true meaning of this ſtatute, but that 
every caſe of this kind ought to be left to a jury, who might, with 
certainty ſufficient, determine under the particular circumſtances of 
the caſe, what perſon 1s, or is not an inferior tradeſman, otherwiſe 
the lord mayor, or richeſt tradeſman in London, could not lawfully 
go a hunting without a qualification in lands, which could never 
be the meaning of the legiſlature, 1 5 


The court being equally divided in opinion, delivered the ſame 
ſeriatim the laſt day of this term, the puiſne judge beginning firſt, 


Noel juſtice for the defendant, I think it would be hard for me 
to ſay that every tradeſman in this kingdom (though never ſo rich 
In money) who hath not a qualification in lands, ſhall pay full coſts 
na caſe like this; nor can I prevail upon ſelf to ſay that the de- 
fendant, becauſe he is merely ſtated to be an apothecary, is therefore 
an inferior tradeſman, or a diſſolute perſon. 


- 


there can be no line drawn with reſpe&t to who are ſuperior, and 
who are inferior, but that they are all upon an equal footing as 
tradeſmen, and that therefore the legiſlature by the words inferior 
radeſmen, meant ſuch as were not qualified ; but I think if this 
conſttuction was to prevail, it would bring every gentleman (tho' 
of the beſt families in England) as well as rich tradeſmen who have 
et a qualification, within the meaning of this clauſe. 


on was argued for the defendant at the bar, that a qualification 
s not neceſſary to authorize a perſon to go a hunting; 1 ſhall 
3 ag? ſay 


It was argued for the plaintiff, that amongſt tradeſmen, as ſuch, 


For the defendant it was inſiſted, that to intitle one to go a 2 Stra. 1125. 
| hunting, there is no qualification neceſſary, and therefore a qualifi- Comyns 57%: 
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1 ſay nothing to that point, but however that may be, I think . 

4 ſon going out with a gentleman qualified to kill game, catingt b 
4 convicted for killing game as an unqualified perſon. 3 

4 It is ſaid for the plaintiff that if the qualification be not the te 
* diſtinction, no line can be drawn between ſuperior, and inferiy: 
Wh but I anſwer, there is a known diſtinction univerſally agreed to K 
11 between tradeſmen with reſpect to ſuperior and inferior, as maſts 
. and journeymen and apprentice; and this is a natural ſubordinatq 
g þ i which anſwers the act of parliament in every reſpect, for journeſ. 
. men and apprentices are plainly inferior, and within the miſchy 
5 intended to be remedied : I do agree that the ſtatute ſays, unleſs 
5 company with a maſter qualified,” and that every apprentice being oy 
1 a hunting not in company with a maſter qualified is within th 
7: ſtatute. 

1 I think the jury at the trial ought to determine, under the par. 
Wh cular circumſtances of every caſe of this kind, whether the def. 
N dant be, or be not an inferior tradeſman, or diſſolute perſon; andi 
pil is too much for me to ſay that this defendant, who is an apothe 
ay | cary and ſurgeon, is an inferior tradeſman, or a diſſolute perſon. l 
TRA my own private opinion a ſurgeon is the fitteſt perſon in the wal 
HR to be in the field with gentlemen a hunting; for I remember th 
11610 maſter of a pack of hounds had his neck diſlocated by a fall fron 
10 bis horſe when out a hunting, and if a ſurgeon had not been ner 
Wt him when the accident happened, who pulled his neck right, th 
1 gentleman would moſt certainly have loſt his life. 
e It generally happens that near every great town in England ſome 
N gentleman keeps a pack of dogs, and it is well known that he neue 
6 goes out without being accompanied by many tradeſmen as well a 
1 others not qualified; if therefore judgment in this caſe was to be 
K for the plaintiff to have his full coſts, it would lay a foundation for 
it an infinite number of ſuits, Es 
1 Upon the whole, I am of opinion the defendant cannot be fa 
18 to be an inferior tradeſman, nor a diflolute perſon, and that the 
1 plaintiff ought to have no more coſts than damages. 

14.0 Bathurſt Juſtice for the plaintiff. I think this is a queſtion of ki 
„ and not of fact, and that the Judges, and not the jury are to deter 
140 mine who are inferior tradeſmen, or diſſolute perſons, within this 
1 law. In order to find out the true conſtruction of this ſtatute, We 
5 muſt take the intent of the makers into conſideration, which as 
M plainly to ſecure the game from being deſtroyed by perſons neglet- 
Al ing their lawful employments, as appears by the preamble, There 
140 may be an inferior and ſuperior between maſter and Journeymn 
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and apprentice, but I can never be of opinion that the legiſlature 


tended to permit every maſter of every little mechanic trade to 
neglect his trade and go a hunting; the clauſe under conſideration 
(it muſt be admitted) is a little obſcure, but Jam of opinion that 
every tradeſman is inferior who is not qualified, and that is the only 
| fine we can poſſibly draw between inferior and ſuperior. And I am 
1clined to think the parliament purpoſely penned the act in, this 
obſcure manner not to diſoblige their conſtituents, many of whom 


are tradeſmen. In Bennet and Talbots, Comyns 26. it was objected 


that a clothier was not an inferior tradeſman ; ſed nom allocatur (ſays 
the book) for the ſtatute ſeems to prohibit all trades, 


Upon the whole, J am of opinion that all qualified tradeſmen 
are not inferior tradeſmen, and that all unqualified tradeſmen are 
inferior. | | 


| Chloe Tuſtice for the plaintiff, I intirely agree in opinion with my 
brother Bathurſt. (Nota; he delivered his opinion to the ſame 
effect. 1 N | 


Jilles Lord Ch. Juſtice for the defendant. I think myſelf unfor- 
tunate whenever I differ in opinion with any of my brethren ; how- 
ever, I have the pleaſure to reflect that in the 20 years I have ſat 


here; this is but the third time J have differed with any of my aſ- 


| The ſingle queſtion here, is, who is that tradeſman ſhall pay full 
colts in a twelvepenny treſpaſs, in hunting in company with a 
zentleman qualified. | 


do not think it neceſſary to draw any line at all in this caſe, but 
It ought to be conſidered upon its own circumſtances; and I am 
clear of opinion the legiſlature could never intend that a ſurgeon is 
an inferior tradeſman within this clauſe; I think the caſe conſiſts 


tis cauſe, I ſhould have told the jury my opinion, upon hearing 
the evidence and the circumſtances of the defendant, and have aſk'd 


was an inferior tradeſman, a diſſolute perſon, or neglected his trade; 
and in this manner I ſhould have ſpoke to them, and then left them 
0 fay what was their verdict upon the whole evidence and circum- 
ſtances of the perſon and caſe of the defendant. For my own part 

cannot upon my oath ſay that this defendant, merely as an apothe- 
cy and ſurgeon, is an inferior tradeſman, or a diſſolute perſon, and 
eke intirely with my brother Noel, that the plaintiff ought to have 
e more coſts than damages; therefore as the court is equally di- 
Wed there can be no rule, but let the poſtea remain in court. 


both of matter of law and matter of fact, and if I had been to try 


U French 


them, whether upon their oaths they could ſay that this defendant 
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Warr nyo NASE, ' fix ſeveral counts upon aſſumpfit; as to the ſe 
deen always fourth, fifth and ſixth counts, the defendant pleads: yy 3 


ready to pay, ſumgſit generally, and iſſue thereon is joined ; and as to the firſt and 
is not iſſuable. 


Pleading. 6 on ſeveral promiſes in aſſumpſit ; the defendant pleads e 


muſt have a 7zel record without a ſerjeant's hand; rule to ſhew cauſe why the 


: 22 replication ſhould not be ſet aſide for want of a ſerjeant's hand to it; 
. Nana, 


30 & 31 Geo. 2. 1955, 


, 
1 


French an attorney ver/us Watſon. C. B. 
cond, 


third counts, which are each for 20 J. he pleads that as to all ex. 
cept 6 J. in one, and 4/. 10.5. in the other uon aſſumpſit, and thu 
he owes the plaintiff no more than 10 guineas, and fays he i; read 
and has always been ready to pay the ſame, and brings it into court i 
the plaintiff will accept thereof; and prays judgment if the Plaintiff 
ought to have his action for more than 10 guineas. General de. 
murrer ; defendant joins in demurrer, and prays. plaintiff may l 

. barred from having his action. 


It was objected for the plaintiff that this plea is bad, for here! 
no tender pleaded ; and whether the defendant has been alway 
ready to pay, is not iſſuable, and every plea ought to contain iff. 
able matter; and of that opinion was the court abſente Cap' Juflc, 
And they faid the joinder in demurrer was alſo bad, (but gave no 
. reaſon why it was ſo.) Judgment for the plaintiff, 


Simſon verſus Neale, Eſq; C. B. 


The plea of N 


nul dich dend recovery in B. R. for the fame demands; plaintiff replies ml 


on ſhewing cauſe it was inſiſted by Prime and Davy ſerjeants for the 
plaintiff, that the rule ought to be diſcharged; and cited Reports 
and Caſes of Practice in folio, publiſhed in 1742. page 41. Uptn 
verſus Pullyn, where amongſt other pleas it is reported by Sit 6%. 
. Cooke, that the plea of nul tiel record needs not a ſerjeant's hand. 
In anſwer to which it was anſwered by the ſerjeant for the defen- 
dant, that all pleas whatever, except the general iſſue, ought to 
ſigned by a ſerjeant, and that it appears by the year- books {or 
ages ſucceſſively, that this plea of zul tiel record was always pleaded 
by a ſerjeant at the bar; and cited 19 H. 6. 79. b. 80. 4. and mal 
other caſes from the year- books; and ſaid that the caſe cited out 
Cooke's book is not agreeable to the rule pronounced by the court 
Upton and Pullyn ; but the catalogue of pleas inſerted by Sir G20, 
| Cooke there, ſeems to be intended to draw practicers into the Com. 
mon Pleas. See the affidavit and rule in Mr. Foley's, the ſecond 
prothonotary's, office. But what was chiefly inſiſted upon is 
that, as the plea of a recovery in. B. R. in this caſe was * 
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ned by 2 ſerjeant, the ſame ought to be replied to, or anſwered 
wy a ſerjeant Proprer dignitatem, for that no attorney or apprentice 
A anſwer a ſerjeant, or plead any plea in the court of Common 
Pleas ; and of that opinion was the court, vis. Clive, Bathurſt and 
Vel Juſtices; abſente C. Juſt, who was in the court of Chancery 
this day June 15, 1757. And the rule was made abſolute for ſet- 
ting aſide the replication of ul 7zel record for want of a ſerjeant's 


hand, 


Roe on the demiſe of Wilkinſon verſus Tranmer & al, 
OO Bjettment for lands in Yorkſhire, C. B. 


FT TPON the trial of this cauſe it appeared in evidence, that Tho- What deed of 
\ mas Kirby being ſeiſed in fee of the lands in queſtion made Yer fal 
and executed certain deeds of leaſe and releaſe. The leaſe dated not operate as 
Member 9, 1733. made between the ſaid Thomas Kirby of the a covenant to 
ene part, and Chr. Kirby his brother of the other part, whereby it brad _. 
b witneſſed that the ſaid Thomas Kirby, in conſideration of 5 5. 
id grant, bargain and fell to the ſaid Chr. Kirby, his executors, 
aaminiſtrators and aſſigns, the lands in queſtion; to have and to 
hold the ſame unto the ſaid Chr. Kirby, his executors, adminiſtra- 
firs and affigns, from the day before the date thereof for the term 
if one year under a pepper corn rent, to the intent that by virtue 
af theſe preſents, and-by force of the ſtatute for transferring uſes 
ito poſſeſſion, he the ſaid Chreſtopher may be in the actual poſſeſ- 
on of all the premiſſes, and be enabled to take and accept of a 
rant and releaſe of the reverſion and inheritance thereof to them 
nd their heirs, to, for and upon ſuch uſes, intents and purpoſes, 
in and by the ſaid grant and releaſe ſhall be directed or declared. 
i witneſs, Gc. executed by Thomas Kirby. 


The releaſe dated November 10, 1733. made between Thomas 
| rby of the one part, and Chr. Kirby his brother of the other part, 
Ftneſſeth that for the natural love he beareth towards his ſaid 
"ther, and for and in conſideration of 1001. to the ſaid Thomas 
ry paid by the ſaid Chr. Kirby, he the ſaid Thomas Kirby hath | 
Fatted, releaſed and confirmed, and by theſe preſents doth grant, 
leaſe and confirm unto the ſaid Chr. Kirby in his actual poſſeſſion 
Wicreof now being, by virtue of a bargain and fale for one whole 
= to him thereof made by the ſaid Thomas Kirby, by indenture 
A the day next before the day of the date hereof, and by force 
the atute made for transferring of uſes into poſſeſſion, after the 
"2 of the ſaid Thomas Kirby, all that one cloſe, &c. (the pre- 
"les * any words of limitation to the releaſee ;) To have and 
| 70 
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uſe of the ſaid Chr. Kirby and his heirs of his body lawfully be 


ceived by me Thomas Kirby, Witneſs M. J. S. J. 


| leaſe and releaſe until a ſhort time before this ejectment Was brougl 


70 bold the ſaid premiſſes unto the ſaid Chr. Kirby and the heit f 
his body lawfully begotten, and after their deceaſe to Joby Wilks, 


[ 


on, eldeſt ſon of my well-beloved uncle John Wilkinſon of Ny 


Dalton in the county of Nt ork, gentleman, to him and his heirs and 
aſſigns, and to the only proper uſe and behoof of him the ſaid Jun 
Wilkinſon the younger, his executors, adminiſtrators or affign; fh 
ever, he the ſaid John Wilkinſon the younger paying or Cauſing to be 
paid to the child or children of my well-beloved brother Stephen 
Kirby the ſum of 200 J. and for want of ſuch child or children 
then to the child or children of my welk-beloved ſiſter Jane Kirh 
and for want of ſuch iſſue, then to the younger children of ry 
well-beloved uncle Fobn Wiltinſon of North Dalton aforeſaid, ant 
for want of ſuch younger children, then the ſaid eſtate abovemer. 


tioned to be free from the payment of the abovenamed {un d 


200 J. Then the releaſor covenants that he is lawfully ſeiſed in fee 
and that he hath good right and full power to convey the premiſy 
to the ſaid Chr. Kirby, and alſo that it may and ſhall be lawful u 
and for the ſaid Chr, Kirby, or the ſaid Jahn Wilkinſon the younge, 
from and after the death of him the ſaid Thomas Kirby, peaceabl 
and quietly to have, hold, uſe, occupy, poſſeſs and enjoy the {ad 
meſſuage, lands and premiſſes, with the appurtenances, not onl 
without the lawful let, ſuit, &c, of him the ſaid Thomas, but al 
others claiming under him, &c. free from all incumbrances, Then 
it is covenanted by all the parties, that all fines and recoveries and 
deeds of the premiſſes levied, ſuffered or executed by the parties, « 
any of them, or by any other perſons, ſhall be and enure to ths 


gotten, and for want of ſuch iſſue, then to the uſe of the ſaid Ju 
Wilkinſon junior, his heirs and aſſigns for ever, according to ths 
true intent of theſe preſents. In witneſs, &c. Executed by Tha 
Kirby, 


It further appeared in evidence, that Chr. Kirby on the 10th d 
November 1733. paid to the ſaid Thomas Kirby 20 l. in money, a 
gave him his note for 80 J. payable to the ſaid Thomas Kirby, wi 
ſigned a receipt on the backſide of the ſaid deed of releaſe in thei 
words, viz. Received the day and year within written of the withi 
named Chr. Kirby the ſum of one hundred pounds, being the # 
confideration-money within mentioned to be paid to me. I fay i 


It further appeared in evidence that Chr. K:rby died without i 
in 1740. and that John Wilkinſon the leſſor of the plaintiff * 
ſame John Wilkinſen named in the deed of releaſe, but it &Y 
appear that the ſaid Jobn Wilkinſon had notice of the ſaid deeds 


Thi 
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"This being the caſe for the confideration of the court, the general 
veſtion is, whether the leſſor of the plaintiff has a title to recover 
pon the leaſe and releaſe. 


It has been argued at the bar three times, the firſt time by ſer- 
feat Jilles for the leſſor of the plaintiff, and ſerjeant Poole for the 
geſendant, and the ſecond and third times (becauſe of a new judge) 
by ſerjeant Heid for the plaintiff, and Sir Samuel Prime, the King's 
ir ſerjeant, for the defendant, © 8 


It was admitted by the ſerjeants who argued for the plaintiff, that 
the leaſe and releaſe being made to convey to Chr. Kirby an eſtate in 
ſce- tail to commence in futuro, viz. after the death of the releaſor, 
cannot operate as a common law conveyance, or as a leaſe and re- 
leaſe; but they inſiſted that the releaſe ſhould take effect as a deed 
ct covenant to ſtand ſeiſed to uſes, ut res magis valeat quam pereat; 
and cited a variety of caſes to prove it had every requifite neceſſary 
t conſtitute ſuch a deed of covenant to ſtand ſeiſed to uſes, that is 
Ito fay, 1. Here is a ſufficient and proper conſideration; 2. A 
ted; 3. The covenantor was ſeiſed in fee; 4. Here are apt 
words, for the word grant of itſelf is ſufficient .in ſuch a deed; 
and 5, Here is a manifeſt and plain intent. e 


On the other fide it was inſiſted for the defendants, 1. That it 
plainly appears to be the intent of the parties that this conveyance 
ſhould be by a leaſe and releaſe, and therefore ſhall not operate as a 
covenant to ſtand ſeiſed to uſes, Co. Lit. 49. a. And as the releaſe 
admitted on all hands to be void for the reaſon above, nothing 

paſſes thereby to 7/7/kinſon the leflor of the plaintiff. 2. It was 
ſohjecked for the defendant that Wilkinſon is not a party to the deed. 
3- That there was not a proper conſideration of blood to raiſe 
j uſe to him, 4. That no eftate at all paſſed by this deed to 
Griopher Kirby, out of which the eſtate in futuro could ariſe or 
dame to Wilkinſon the plaintiff's leflor. ; 
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veg ago taken to conſider, the court were all of opinion that 

1 ” 5 e was void as a common law conveyance, it being to con- 

0 per to commence in futuro, but that it ſhould have the 

705 85 operation of a covenant to ſtand ſeiſed to uſes; and in 

N 4 erm 31 Geo. 2. Lord Chief Juſtice Willes gave the judgment 
the whole court for the plaintiff. 


N 


3 - Juſtice. Tt is admitted and agreed on all hands that this Tho Judg. | 

aa 5 as a releaſe, becauſe it is a grant of a freehold to com- eee 

1 3 and therefore the only queſtion 18, whether it given in Hi- 

. W = as a covenant to ſtand ſeiſed to uſes ; and we are all 30, _— 

IJ at it ſhall (my brother Bathurſt not being here autho- ** 58. 
me to lay he is of the ſame opinion.) 


X Many 


- 


E 
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grant alone would have been ſufficient, but there are other wol 


Many caſes have been cited on both ſides, ſome of which ar 


very inconſiſtent with one another, and to mention them all, would 
rather tend to puzzle and confound, than to illuſtrate the matter 8 
queſtion; and therefore I ſhall only take notice of thoſe things 1 
think moſt material, and of ſome few cafes neareſſ in point for q 
judgment. 


It appears from the caſes upon this head, in general, that the 


judges have been aſtuli to carry the intent of the parties into ee. 


cution, and to give the moſt liberal and benign conſtruction to dees 


ut res magis valeat quam percat. I rely much upon Sheppart 
Touchſtone of common aſſurances 82, 83. (which is a moſt excel 


book) where he ſays, when the intent is apparent to paſs the ly 


one way or another, there it may be good either way. 


By the word intent, is not meant the intent of the parties to pak 
the land by his or that particular kind of deed, or by any particuly 
mode or form of conveyance, but an intent that the land ſhall py 
at all events one way or other, 


Lord Hobart (who was a very great man) in his Reports fo, 277, 
ſays, © I exceedingly commend the judges that are curious af 
and almoſt ſubtil, a/fuzz7, to invent reaſon and means to make 
acts according to the juſt intent of the parties, and to avoid wrong 
« and injury, which by rigid rules might be wrought out of th 


act; and my Lord Hale in the caſe of Crof/ing and Scucamin;, 


1 Vent. 141, cites and approves of this paſſage in Hobart. 


Although formerly, according to ſome of the old cafes, th 
mode or form of a conveyance was held material, yet in lat 


times, where the intent appears that the land ſhall paſs, it has bet 


ruled otherwiſe ; and certainly it is more conſiderable to make tit 
intent good in paſſing the eſtate, if by any legal means it may 
done, than by conſidering the manner of paſſing it, to diſappoint the 
intent and principal thing, hie, was to paſs the land.  Ojman and 


Sheafe 371. Upon this ground we go. 


We are all of opinion that in this caſe there is every thing "i 
ceſſary to make a good and effectual covenant to ſtand ſeiſed to u 


Firſt, Here is a deed. Secondly, Here are apt words, the * 
5 


beſides, which are material, vis. A covenant that the grantot h 
power to grant, and a Covenant that all fines, recoveries, Gc. 0 
theſe lands ſhall enure to the uſes in the deed. Thirdly, The c 
nantor was ſeiſed in fee. Fourthly, Here appears a molt plain inf 
that Miléinſon the leſſor of the plaintiff ſhould have the lands 


caſe Chr, Kirby died without iſſue, And /Jaſtly, Here 1s 3 prope 
Z  confideratidl 


Z 
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confideration to raiſe an uſe to the leſſor of the plaintiff, for the 
covenantor in the deed names him to be the eldeſt fon of his well- 
belored uncle; theſe are all the circumſtances neceſſary to make a 


% 


od deed of covenant to ſtand ſeiſed to uſes, 

In ſupport of their opinion the Ch. Juſtice only cited and ob- 
| ſerved upon theſe caſes, vig. Croffing and Scudanore, 1 Mod. FTE. 
2 Lev. 9. I Vent. 137. Walker and Hall, 2 Lev. 213. Coultman © 
and Senbouſe, Tho. Jones 105. Carth. 38, 39. Baker verſ. Hil. 2 M. 
M. B. R. Oſman and Sheafe, 3 Lev. 307. i 

The C. Juſtice laſtly cited two of the ſtrongeſt caſes mentioned 
ſor the defendants, as Hore and Dix, 1 Sid. 25. Samon and Jones, 
2 Vent. 318. and ſaid be did not (for his own part) underſtand 
them, and that if he had fat in judgment in thoſe caſes, he ſhould 
have been of a different opinion in both; however, he ſaid the 
preſent caſe differed from theſe two caſes. Laſtly, he ſaid the 
whole court were clear of opinion that a man ſeiſed, might covenant 
to ſtand ſeiſed to the uſe of another perſon after the covenantor's 
death, Poſtea delivered to the plaintiff, = 


Campbell Clerk ver/zs Aldrich Clerk. C. B. 


"HIS is a rule to ſhew cauſe why a prohibition ſhall not iſſue A e to 
to the confiſtory court of the biſhop of London, grounded tal cour for 
upon a ſuggeſtion that the defendant hath libelled the plaintiff in marrying 
| the ſpiritual court for marrying without banns or licence, and ſe- Wout banns 
5 By. ce 8 : Of liceace. 
eral inſtances are ſet forth, © as appears by the regiſter book ;”” 
allo that the plaintiff has baptized ſeveral children, and performed 


| other miniſterial offices in the pariſh of Sr. John without any licence 


( | 

f from the biſhop. 

g Againſt the prohibition, it was ſaid there was no plea put in be- 
bo, fo the libel is confeſſed to be true; and thereupon it was in- 
| liſted that the matters therein contained were of ſpiritual juriſdic- 


don, and fo the rule ought to be diſcharged, = 


For the prohibition it was ſaid that the ſpiritual court were taking 
HT <nulance of a matter proper at law; for now ſince the late mar- 
nage act it is felony to marry without banns or licence, and there 


xd muſt firſt be a trial at common law before a clerk in ſuch caſe can 
be deprived or degraded; and ſo is Hob. 290. 
The whole court were of opinion that the rule ſhould be made 
We abſolute as to t 


RF: he marrying without banns or licence, that the plain- 


r My declare, and this matter upon the late marriage act may be 
more ſolemnly debated ; and as to the other miniſterial acts in the 
% el the rule was diſcharged. Serjeant Prime for the plaintiff, ſer- 
Falt Pozie and ſerjeant Hewitt for the defendant. 
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Michaelmas Term 
31 Geo. 2. 1757. 


What words 


in a will cre- 


ate an eſtate 


for life. 


Roe of the demiſe of Kirby verſas Holmes. C. g. 
— JECTMENT, of two meſſusges in Tori ſhire; a tþ 


trial in 1756. this caſe was made For the opinion of the 
court. 355 


William Hardifly being ſeiſed in fee according to the cuſtom d 
the foreſt of Knareſborough of the copyhold lands in queſtion in 
Memwith cum Darley, ſurrendered the ſame to the uſe of his wil 
which he made in theſe words, viz. © Whereas I have ſurrendered, 


<< or intend to ſurrender, all my copyhold lands and tenements to 


< the uſe of my laſt will, I do hereby give and deviſe the fame to 
* my daughter Jane, her heirs and affigns for ever; but in caſe m 
e ſaid daughter dies before ſhe attain the age of 21 years and hav 
no iſſue, then my will is that my nephew John Hardiſty ſhall hoy 
e my ſaid copybold lands and tenements: Whereas my eſtate in 
Birſtævith is ſurrendered to me and my wife, our heirs and aſſgns 
for ever, my will is, that ſhe ſurrender the ſame after her deceale 
to my ſaid daughter Jane and her heirs within fix months after my 
deceaſe. And whereas I believe my nephew on Hardiſty is hei 
at law to my daughter in caſe the die without iſſue, my will there. 
fore is that he ſurrender the laſt premiſſes to my nephews the {on 
of my brother Croſby in fee, or elſe to have no benefit of this m 
laſt will and teſtament ; and I will that my ſaid nephews, ſons of 
my brother Croſby, have my lands in Memeith with Holme ans 


Darley, their heirs and aſſigns, ſhare and ſhare alike. 


Upon the 31ſt of January 1750, the teſtator died ſeiſed in fe 
leaving Jane his only child, who died afterwards on the 2d d 
March 1752. without iſſue and under twenty-one years of 4g. 


Febn Hardiſty, the nephew of teſtator, ſurvived Jane, and died the 


25th of June 1753. without iflue, was never-admitted tenant, ft 
ever made any diſpoſal of the lands in queſtion, 


Jobn Hardiſly, the father of John Hardiſiy the teſtators neplei. 
is heir at law to Jane and brother and heir at law to 3 - 
| | | telt, 


2 


WIR — 22 


ator, and ſurrendered the lands in queſtion to the uſe of the leſſor 


of the plaintiff 15 Auguſt 1754. and alſo granted the ſame accord- 
ing to the cuſtom of the foreſt, in fee. 
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The defendant's title is only poſſeſſion. 


This caſe was argued twice at the bar, and the ſingle queſtion in 


ihe caſe was, whether John Haraiſty the nephew, by the will, took 
an eftate in fee or for life; if he took a fee, then the leſſor of the 


plaintiff has no title; but if he took only a life eſtate, then the 
plaintiff's leſſor has a good title under 7ohn Hard:/fty, the brother 
and heir of the teſtator. | N 


| The whole court were clear of opinion for the plaintiff, that the 


nephew only took an eſtate for life; that the teſtator, by his deviſe 


G to Jane, plainly underſtood the force of words of limitation, and if 


he had intended to give his nephew more than an eſtate for life, he 
knew how to have done it ; that there were no expreſs words in the 
will that gave the nephew a fee, nor any manifeſt intention to do 
ſo, or to diſinherit the heir at law. N 1775 


Judgment for the plaintiff. 


Try Term 
31 Geo. 2. 1568. 


Knight, Eſq; verſus Lillo. . - Das 


\RES PASS for breaking and entring the cloſe of the Treipals 
plaintiff called Stow-Hz1!, and for treading down the graſs the plaintiff 


there ö | th : becauſe the 
„and for eating other | graſs with cattle. wr po 


The d Rede 1 | =_ | 1 in the decla- 
ctendant pleaded three pleas: Firſt, Not guilty to the ration is not 


Whol . . . . . © 2 d b . 
e declaration; 2dly, A juſtification in bar, that the plaintiff h. geen!“ 


«Þ not to have his action againſt him for entring the ſaid cloſe dants juſtif- 
. reading down the graſs there, becauſe he ſays, that the cloſe cation. 


in the hundred of Par/lew in the county of Salep, and that long 


®ore the time when, &c. John Walcott, Eſq; was and ſtill is ſeiſed 
Y in 


Judgment for 


3d 


18 
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Preſcription John J/alcott, and all thoſe whoſe eſtate he now hath 


for a liberty 


and privilege {aid time when, &c. had of and in the faid hundred, with a. 
of entering purtenances, time out of mind have been accuſtomed to h 


3 = uſe, and till of right ought to have and uſe the benefit, lib 


kill game Privilege of entering into the ſaid cloſe for the purpoſes of 
there as ap- taking and killing game there within the faid cloſe in which, @ 


purtenant toa 


huadred, and of ſeeking, taking and killing game there as belonging and 1 


— HR 
— == 8 
— 2 C — 
<< - =” 


in fee of the ſaid hundred, with its appurtenances, and that the fa 
„and at tte 


ave and 
erty and 
ſeeking 


pertaining to the faid hundred; wherefore the ſaid defendant 
ſervant of the ſaid John Walcott, and by his command, at the i 
ſeveral times when, Ge. entred into the faid cloſe in which, G. 
for the purpoſes of ſeeking, taking and killing game there, and 
then and there ſhot at and killed game there found for the ſa 
John Walcott, as it was lawful for him to do, and in ſo doing u. 
avoidably and neceſſarily trod down, ſpoiled and conſumed a lit 
of the graſs there, which is the ſame treſpaſs, &c. and this he ; 
ready to verify: the third plea is a like juſtification, only it doe 
not ſay, As belonging and appertaining to the ſaid hundred; 
the plaintiff joins iſſue upon the Not guilty, and traverſes the m 
preſcriptions ſeverally, whereupon iſſues are likewiſe joined, & 
the trial there was a verdict for the plaintiff upon the general iſle 
and a verdict for the defendant upon the other two iſſues upon th 
preſcriptions, To 5 


It was now moved by ſerjeant Poole that the plaintiff ought . 
have judgment upon the whole record as to all the iſſues joins 
alledging that both the preſcriptions were bad in point of law. 


But the court ſaid there was no occaſion to debate whether tit 
preſcriptions were good or not, for that the plaintiff at all event 
muſt have judgment upon the general iſſue, becauſe there is a tr 
paſs laid in the declaration, vis. the eating graſs with the defendat' 
cattle, of which he is found guilty, and which is not covered 
anſwered by the juſtifications. And unleſs the plaintiff would war 
that part of the finding of the jury as to the general iſſue and eig 
the graſs, the court refuſed to hear any argument touching the pit 
ſcriptions. So the counſel being deſirous to have the validity of 1 
preſcriptions determined, took time to know whether the plaintil 
would waive his verdi& upon the Not guilty ; and if he would no 
then judgment was for the plaintiff, 


1 


Blayer ver ſus Baldwin. C. B. 


An een : 1. | . 3 
— . on JITHIN a year after final jgdgment given in this caule, 
the Roll Jlieri facias was ſued out in Eaſter term 1757. and retulſ 


which was able on the morrow of the Aſcenſion of our Lord in that 4 
neverreturned and was continued upon the Roll down *till this term by a 


it 
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m mit breve 3 and the defendant being this term taken upon a 
coptias ad ja tisfactendum iſſued upon the judgment, it was moved 
by ſerjeant Poole that this 1s regular, there neither being any ſcire 
lia to revive the 1 it being above a year old, nor any 
cecution returned by the ſheriff to warrant the entry of the conti- 
| nuances on the Roll. þ 


Per curiam: The defendant muſt be diſcharged out of cuſtody, 
Jad the plaintiff muſt pay the coſts of this application, for it is 
regular to continue an execution on the Roll which was never re- 
turned Or filed. Serjeants P r ime and Davy for the plaintiff. 
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Cutfield ver/us Corney and others. C. B. 


F TER the plaintiff in replevin had declared he died be- Plaintif in re- 
fore the defendant made any avowry, ſo that the ſuit was _ 
abated by the act of God, after the declaration and be- ration and be- 
: fore any avowry : whereupon it was moved on the behalf fore avowry, 
0 the defendants (who were overſeers of the poor, and had di- —_—_— 
ſtrained as bein f > bend” can be 
= as being ſo) that they might have a writ de retorno habendo, iſlued. 
s being a nice queſtion, the court ordered the cauſe to be put in 


| the paper, and this point to be more ſolemnly debated. 


8 nearing counſel on both ſides, the court took time to con- 
a Ha in this term gave judgment that there ought not to be 
1 of the goods; they ſaid that many caſes had been cited 
Gp des, but that they founded their determination upon Lord 

. 3 Gubert's Law of Diſtreſſes and Replevins, fo. 231, 232. 
H = it would be abſurd to grant a return” habend where there 
Wos owry. By the declaration the defendant is charged with an 
J _—_ and detention, and he muſt purge himſelf thereof by 
| an 
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84 Trinity Term 31 Geo. 2. 1778. 


— 


an avowry before he can be intitled to have a return, for a req, 
adjudged by the court on the juſtice of the original caption 
therefore the defendant muſt firſt ſhew the juſtice of this capt 
before he can have a return; and they ſaid the party may Wit 
again. Serjeant Hewitt for the plaintiff, ſerjeant Prime for the 4, 
fendant. HA 


Graves verſus Wile. C. B. 


Practice. HIS was a motion to ſet aſide an interlocutory judgment fu 
Notice of de- irregularity ; the irregularity complained of was, that noi 
claration mu of a declaration was given to the defendant * that it was left in th 
nature of the office of Mr. Prothonotary Jones in an action for work and lalur 
action. &« done by the plaintiff for the defendant” without ſpecifying technicaly 

the nature of the action, for the words ought to have been in « 


action of treſpaſs upon the caſe, and not being ſo, the judgment wy 
ſet aſide (the Chief Juſtice abſent.) 


N. B. This ſeems a very hard caſe, for the words, ln al 
© action for work and labour, are more intelligible to the ly 
gents, than the words treſpaſs on the caſe. However, the cout 
| ſaid they muſt abide by their rules; and the rule in this caſe i 

that the nature of the action muſt be ſpecified in the notice, & 
the rule anno 1 Geo. 2. Serjeant Hewitt for the plaintiff, ſereat 
Davy for the defendant. . 5 


Hilary Term . 


32 Geo. 2. 1759. 


Coke verſus Sayer. In B. R. 


HIS was an action againſt the defendant for criminal con- Not dag, 
verſation with the plaintiff's wife. The defendant plead- 7 3 
ed two pleas, Not guilty, and Not guilty within fix years, to an 
years; iſſue to the country was joined upon the firſt plea, ien oy 

and a demurrer was to the latter. There was a verdi& for 201. fue to one 


oon the iſſue tried by the country; and now the demurrer to the and demurrer 


163 to the other; 
˖ plea of the ſtatute of limitations was argued, and that plea was held verdit for 


WS good. Per totam curiam, There muſt be judgment on the demurrer plaintiff on the 
br the defendant, and the plaintiff muſt have no damages, nor . J 
(WF uſt coſts be paid on either fide upon account of the trial. 2 

| 8 5 demurrer. 


Vanderplank verſus Banks. C. 8B. 


{He E defendant pleaded a variance between the writ and the Variance. 
declaration, without craving or ſetting forth oyer of the 
writ; the plaintiff demurred, and it was held that the defendant 
lhould anſwer over, agreeable to the caſe of Bragg verſus Digby, 
| 2dalk, 658. which is in point. 0 
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Eaſter Term 


32 Geo. 2. 1759. 


Preſton ver ſus Chriſtmas. C. B. 


Pleading. > EBT upon a bond; defendant pleads accord and (ati. 
KN tion, viz. That he releaſed to the plaintiff all his equity 
where to be of redemption of certain tenements in fatisfaQion of al 
by deed. | bonds wherein the defendant was bound to the plaintif | 
the plaintiff demurred, and the defendant joined in demurrer,” | 

* 


It was argued by ſerjeant Poole for the plaintiff, that this plea un 
x Rol. Abr. bad in two reſpects; /, That it is an accord without any egi 
121. P. 7. 8. ſatisfaction; that an equity of redemption was conſidered of no vale 
aat law; and ſo is Lit. ſec. 332. where it is laid down, that if th 
mortgagor doth not pay the money at the day in the condition, the] 
land which is put in pledge is taken from him for ever, and ſo i 
dead to him upon condition; ſo that, at law, an equity of redemption | 
is of no value, = „ 


24ly, That this is an action of debt upon a deed, and being fo, 
the accord and ſatisfaction ought to be by deed, and not beiny 
pleaded to be by deed, the plea for this reaſon alſo is bad; for 
wherever a certain debt is created by deed, it cannot be diſcharged 
but by matter of as high a nature, and not by an accord or matte 
in pais. 6 Rep. 43. Blake's caſe, and Cro, Jac. 254. And thou! 
perhaps where there appears to be a condition for payment of 
money, an accord may be pleaded in ſatisfaction of the money oF 
condition, yet it cannot be pleaded in ſatisfaction of the deed Or 
obligation ; and for any thing that appears on this record, this 3 
bond without any condition at all. | ' 


Serjeant Hewitt inſiſted in anſwer to the firſt objection, tha 
wherever an advantage accrued to the plaintiff, if he received al 
accepted of that advantage in ſatisfaction, it might be well pleaded, 
that a pot of wine had been deemed a good ſatisfaction of all c- 
tions. 1 Ro. Abr. 128. p. 9. That an equity of redemption was 4 
"beneficial thing, and it was not material what the value of it ae 


4 
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In anſwer to the ſecond objection, that the plea is bad becauſe 
pleaded in ſatisfaction of a bond, he ſaid he thought it was the ſame 
ting whether it Was pleaded in ſatisfaction of the bond, or of the 
| money or debt owing upon the bond 5. and that it would have been 
a good plea if it had been pleaded in ſatisfaction of the money, 
ſcems to be admitted by the caſes cited on the other fide. 


The whole court were clearly of opinion with the plaintiff in 
both points; I/, That a releaſe of an equity of redemption was 
nothing at all in the eye of the law; and 2h, That this being a 
debt upon an obligation without any condition, ſatisfaction muſt be 

pleaded to be by deed; and that 6 Rep. 43. and Cro. Fac, 254. are 
diretly in point. 1 8 0 NE 


Judgment for the plaintiff. 


Jones ver/us Herne. C. B. 


CTION of flander for theſe words, wiz. © You (meaning Slander. | 
the plaintiff) are a rogue, and I (meaning the defendant) , Lon are. 

will prove you a rogue, for you forged my name.” No ſpecial will prove you 
damage was laid in the declaration; there was a verdi& for the 2 rogue, for 
plaintiff upon Not guilty; and it was now moved by ſerjeant Nares = ay 
n arreſt of judgment, that theſe words are not actionable; to prove are adtionable. 
which he cited 3 Leon. 23 1. pl. 313. where the words, Thou 
haft forged my hand,” were held not actionable. But per totam 
nam, the ſaying a man is a forger, or has forged one's hand, is 
Kionable ; and they over-ruled this caſe in 3 Leon. Wille C. 
uſtice alſo ſaid, that if it was now res integra, he ſhould hold that 
Kling a man @ rogue, or a woman a whore, in public company, 
ere actionable, | DK „„ 


judgment for the plaintiff. 


1 


White ©er/us Willis. C. B. 


8 Faded in bar that he diſtrained for rent, and that the plaintiff th 3 
2 a plaint in replevin before the ſheriff of the county, and that in bes Ho ter. 
t proceſs thereon is ſtill depending in the county court; the plain- pe in C. B. 


demurred, and the defendant joined in demurrer. 
; 


: N wo for the plaintiff infiſted the plea was bad for two 
t, Becauſe a ſuit depending in an inferior court cannot 


d in bar to an action here. 5 Report 62.0, 7 H. 4. 8. 4. 
. 7H. 


e pleade 


rogue, and I 


ſ RESPASS for taking the plaintiff's cattle ; the defendant Whether are. | 
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88 Faſter Term 32 Geo. 2. 1759. 
7 H. 4. 44. 4. b. Briningham's caſe. 43 Ed. 3. 22, 2. TY 
15. 2.4. and Trin. 6 Geo. 2. Dudſield verſus Warden, Fitzgib, , 1 
2dly, If this matter could well be pleaded, it ought to have beg 
pleaded in abatement, and not in bar; for by pleading in bur t 
defendant admits the cauſe of action and the writ to be good, by 
ſays ſomething more to deſtroy the plaintiff's cauſe of action; aj. 
ment is to ſome matter which ſhews the action is ill conceived, hy 
does not go to deſtroy the action abſolutely ; and the replevin dos 
not bar treſpaſs, but the court in this caſe may give a general judy 
ment that the plaintiff ought to have damages. 2 Mod, 63, f 
1 Mod. 214. I Lev. 312. 2 Ro. Rep. 64. Dodt. Piacitandi 1g, 


tit. Pleas in abatement in matters of record in point. 


Hewitt ſerjeant econtra for the defendant as to both the objediny 
ſaid, that a replevin differed much from all other actions in infer 
courts, and might be pleaded in bar to Zreſpaſs here; and citi 
Doact. Placitandi 65, 68, 22 Hen. 6. 15. | 


The court were of opinion that they could give a proper jud- 
ment for the plaintiff, although the defendant's plea concluded in 
properly; and were about to give a general judgment for the pln 
tiff; but the defendant defired he might withdraw his plea a 
plead de now, which was granted upon payment of coſts to tit 
plaintiff. = 


Nota; Willes Chief Juſtice ſaid, there is more law and lemi 
in De&rina Placitandi than in any book he knew; that it contain 
the ſubſtance of all the pleadings in the Yearbooks, and (itt 
Reports, . | 


Driver of the demiſe of Richard Standring verſus May 
Standring widow, and John Hoole. (Be 


he 


An executory E of a meſſuage and lands in Eport0 in 


. o ; " l 5 bel 
derile was. county of Lincoln, was tried at Lincoln March b, 1,756. be b 
never made 


good but for Baron Legge; verdict for the plaintiff, ſubject to the opinion of i 


the ſake of court upon this Caſe, | 
the intention 


9 Jobn Standring being ſeiſed in fee of the premiſſes in que . 
by his will of the 17th of June 1753. deviſed to his brother | 
ard in fee other lands than theſe now in queſtion, and alſo 
lands to his niece Elia. Read, and then follows the clauſ . 
which the preſent queſtion depends, in theſe words, 1 


2 give and d eviſe all the reſt of my lands, tenements and wy 


* Eaſter Term 32 Geo. 2. 1759. | 89 


nents (including thoſe now in queſtion) anto the child or children 

cf cobich Mary my wife is now pregnant and the beirs of ſuch child 
/ children for ever, to be held and enjoyed by them, if more than 
© ne, as tenants in common and not as jointenants; provided always 
© nevertheleſs, and my will and mind further is, that if all ſuch child 
© ir children ſhall not be born alive, or ſhall happen to die without 
afl iſue and under the age of 21 years, then in either of the 
ſaid caſes I give and deviſe the houſe wherein I dwell, and my 
_nearer cloſe in the Haverthwaites, with the appurtenances, to my 
© þrother Richard Standring and his heirs for ever; and alſo in either 
« of the ſaid caſes J give and deviſe my further cloſe in the Haver- 
« thaites to Mary my wife during the term of her natural life, and 
« from and after ver deceaſe to my ſaid brother Richard and bis heirs 
fer ever;“ and then the teſtator gives his perſonal eſtate to his 
wiſe and his brother Richard. 8 2500 


The will was duly executed and atteſted, and was proved at the 
rial; it was alſo proved, and is further ſtated in the caſe, that at 
he time the teſtator made his will he was very ſick and ill, and 
that his wife was pregnant, and on the 5th of September 1753. was 
delivered of a ſon, and that this ſon died in the life-time of the 
ſtator without iſſue and under age; that afterwards in the life of 
teſtator he had another child by his ſame wife born alive, which . 
alſo died ſoon after its birth in teſtator's life-time, and that the teſ- Z | 
tor himſelf afterwards on the 17th of September 1756. died ſeiſed 
i fee of the premiſſes without revoking or altering his will, leaving 
Els wife with child of a daughter, who was ſoon after born, and is 
now living, | ML, 


C4 n — 


The ſingle queſtion is, whether Richard Standring, the teſtator's 
brother, has any title under this will to the houſe, Sc. wherein the 
{itator dwelt at the time of making his will. 8 


| This caſe was argued twice at the bar, the firſt time in Michael- 
nas term laſt, and again in this term. 85 


The ſerjeants of counſel with the leſſor of the plaintiff contended 
that this was a good executory deviſe to teſtator's brother Richard, it 
bein to take place within a reaſonable time, that is to ſav, if the 
ſchid then in dentre /a mere ſhould die without iſſue, or under the 
age of one and twenty years. 


1 » the other ſide for the heir at law it was argued, that wills are 
- conſtrued according to the intention of teſtators, if that can 
Pollidly be found out, that it is impoſſible to conceive that when a 
providing for a child 2 ventre ſa mere, he could ever intend 
that child died, any after-born child ſhould be diſinherited. 
| | It 
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Eaſter Term 32 Geo. 2. 1709. 


„ Vern. 560, Tence between dying without iſſue, and dying without iſſue lig 


758, 759. 


— 


It was alſo argued that the contingencies which happened aſter t. 
making the will, in the teſtator's family, amounted to a 2 
of the will; but the court were clear of opinion that ſuch alt 
tions in families cannot revoke a will of lands by the laws of B. 
land, however it may be otherwiſe by the civil law. J 


Upon both the arguments the whole court declared, that if h 
any conſtruction whatever they could be warranted in giving 15 
ment for the defendants in favour of the heir they would do it, x 


length, after time taken to conſider, they all ſeverally declared h 


court that they would not conſtrue this to be an executory deg. 
they faid that executory deviſes are contrary to the ſtrict rule; 0 
law, and were at firſt invented in furtherance of juſtice, and 
carry into execution the manifeſt intention of teſtators; and thaty 
conſtrue this to be an executory deviſe, would be to defeat the tet. 
tor's deſign, which muſt certainly be, to provide for any after. ban 
child, and not to diſinherit an heir of his own body, 


Beſides, it was ſaid by Mr. Juſtice Bathur/?, and agreed by th 
whole court, that unleſs ſome words were added to the proviſo u 
the child or childrens dying without iſſue, it could not be conſtru 
to be an executory deviſe, as not being certainly to take place withi 
a reaſonable time; for (as he ſaid) there is a great deal of diff. 


at the time of the death or deaths of ſuch child or children; the fi 
caſe may not happen in many generations, the latter cafe wil 
be known within the compaſs of a life; and they agreed ther 
would not in this hard caſe ſupply the want of the words“ un 
« at the time of the death of ſuch child or children, which woul 
deſtroy the intent of the teſtator. 


However, although this was the declaration, and ſeemed to! 
the opinion of the whole court, yet they did not give judgmeik 
one way or other, but deſired the leſſor of the plaintiff would cob. 
ſider of it, and if he had any humanity or goodneſs in him, tix 
were ſure, he would give the poor infant heir no further troublt 
With reſpect to the caſes cited on both ſides, they are ſo little to ts 
purpoſe that it would be impertinent to put them down; and 00 
caſe is ſo particular and fingular, that it muſt be determined mer) 
upon its own circumſtances. Adjournatur, 


With 


1 


eee 


8 


Witham verſus Hill and others. C. B. 


Els was an action upon the flat. 1 Geo. 1. c. 5. J. 6. for Cott. 


in a certain hundred in the county of 7%r#, brought againſt the in 


in hue and 


The words of the ſtatute are, © The inhabitants of the hundred cry. 


| « ſhall yield damages to the perſons damnified by ſuch demolition, 


Cc. to be levied on the inhabitants, and paid to ſuch plaintiff by 
« ſuch ways as are provided by 27 Elix. cap. 13. for reimburſing 
« any money recovered by any party robbed.” No mention being 
made of coſts in the ſtatute, it now became a queſtion, whether 


| the plaintiff ſhould have coſts taxed de incremento by the protho- 


notary. 


This being a new caſe was debated twice at the bar, and many 


| caſes cited on both ſides, not neceſſary to be put down here. 


Aſter time taken to conſider, the court this term gave their 
unanimous opinion that the plaintiff was intitled to full coſts, + 


Lord C. Juſtice Milles. The plaintiff is intitled to coſts; 1/7, By 
the ſtatute of Glouceſter, 6 Ed. 1. c. 1. .. 2. whereby it is provided 
| that the demandant may recover againſt the tenant the coſts of his 
writ purchaſed, together with his damages, © and this act ſhall 
* hold place in all caſes where the party is to recover damages; in 
all caſes are very general words, and in my opinion extend to all 
actions at common law, and to all actions upon any former or later 
ſtatutes where damages are to be recovered ; and although the coſts 
of the writ purchaſed are only mentioned, yet the demandant or 


Plaintiff ſhall have his whole coſts of all the proceſs in the cauſe. 
73 HH 
_ 24y, The word damages in this flat. 1 Geo. 1. means coſts of 
ut as well as damages found by the jury; and this conſtruction 
*gces with all the entries, for when the damna, miſe, & cuſtagia 
ny all added together, the entries all conclude thus, Que quidem 
damna in toto fe attingunt”” to ſo much. 


| 3d), The intent of the ſtatute was to reimburſe the party in- 
uy and to give him an adequate ſatisfaction for the damages he 
 luſtained ; but unleſs we were to adjudge to him his coſts of 


luit, he would not be reimburſed, as the ſtatute intended he 
Gould be. . 


4thly, 


Faſter Term 32 Geo. 2 1759. 


demoliſhing houſes, barns, Gc. of the plaintiff at Sheela, he _ 


7 coſts in an ac 


habitants of the hundred, in which the plaintiff had a verdict for uon on the 


. 3 | riot act 1 Geo. 
damages according to this ſtatute. „ 
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| Faſter Term 32 Geo. 2. 1759. 


the ſtatute intended to give the party injured the ſame remedy again 
the hundred, as he might have had againſt the treſpaſſers themſclyes 


very different from P:/ford's caſe. 


now conſidering, does not create damages in a caſe where there Ws 


4thly, This ſtat. 1 Geo. 1. as to this matter, is planned from the 


ſtat. 27 Eliz. c. 13. of hue and cry, and ſays, that damages in the 


preſent caſe ſhall be levied by ſuch ways as are provided by thi 
ſtatute of Eliz. for reimburſing any party robbed : and although ny 
coſts are mentioned in the ſtatute of Elig. yet coſts have been l. 
ways allowed in actions upon that ſtatute, 2 Saund. 379. in point 
Alfo another caſe in B. R. anno 21 Geo. 2. a copy of which rec 
was now ſhewn 1n court. 


As to ſtatutes which give double or treble damages, they are con. 
ſidered in a different light from the preſent, which only gives inge 
damages. eee 8 


Pilfold's caſe, 10 Co. Rep. 116. ſeems to me an extraordingy 
caſe ; however, I do not over- rule it, but think this caſe very gif. 
terent from it; in the preſent caſe the plaintiff might have had n 
action againſt the particular perſons who actually pulled down hi 
houſes and barns, and have recovered his damages and coſts again 
them, if they might have been known and found; and certain 


if they could have been found and come at; and therefore this i 


Clive Juſtice. I think the rule in Piſford's caſe, 10 Rep. is goo 
law, which ſays, © That in all caſes where a man either before, d 
by the ſtatute of Glouceſter, 6 Ed. 1. ſhould not recover damage, 
jf after the ſaid ſtatute another ſtatute in a new caſe gives damage 
either ſingle, double or treble, &c. there the plaintiff ſhall oct 
** recover coſts” this I hold to be good law. 


But what is the preſent caſe; the ſtaf. 1 Geo. 1. which we at 


none before, for the party, plaintift in the preſent caſe, was intitle 
to damages againſt the particular perſons who pulled down IN 
houſes, at common law; therefore I ſay damages in this cale as 
not newly created, but the object againſt whom they are to be e 
covered is only changed; and therefore I am of the ſame opinvy 
that the plaintiff muſt have his coſts, 


Bathurſt Juſtice. I am of the ſame opinion. It was objc6i 
tor the defendants that all the caſes and precedents for colts I q 
and cry have paſſed ſub ſilentio, but that is hardly poſſible; 1 
never appear on the face of this record that this matter bas _ 
debated, and ſo may as well be ſaid hereafter that it paſſed ſub 0 
tio; the ſtatute of hue and cry did not, in my opinion, create : 


mages, but only gave the party robbed a different remedy 4 


Faſter Term 32 Geo. 2. „ 


"at he had before; for the party robbed before thoſe ſtatutes 
might have had an action againſt the hundred for not keeping 


watch and ward. | 


The flat. 27 Elix. c. 13. ſays, the inhabitants of the country 
{hall be anſwerable for the robberies done and the damages; this word 
/anages in this ſtatute means coſts, and the preſent ſtatute under 
-onfideration being planned upon it, I am clear of opinion that the 
plaintiff muſt have his coſts. I think Pzfold's caſe is very good 
law, and am deſirous it ſhould not be ſhaken. 5 


Nzel Juſtice, 1 am of the ſame opinion, This far. 1 Gee. 1. is 
| only auxiliary to the party, and not newly creating damages where 
there were none before. Beſides, the ſtat. 8 Geo. 2. c. 16, of hue 
and cry expreſly recognizes that the plaintiff ſhall have coſts by the 
ſtatutes of Yu, and cry. 5 


The Prothonotary was ordered to tax the plaintiff his coſts, The 
declaration in this caſe was of Hilary term 1758. AT 


| Trutchfield ver/us Seyward. C. B. 


DLAINTIFF had bail in the original action, declared in a Pradice. 
different county from the writ, ſo waived his bail; verdict for ge- Seng 

plaintiff for 98 J. defendant has brought error, and threatens to go bj wee 

away to Ireland, ſo plaintiff has brought an action on the judgment bis bail in the 


and held him to bail for 129 J. debt and coſts ; defendant has put in gg fp 


recognifance of bail may be diſcharged, which was oppoſed by ſer- au action on 
| Jeant Davy, who inſiſted as there was no bail in the original ac- 
tion, ſo this caſe is not within the rule of practice that a man ſhall 
not be twice held to bail for the ſame debt. But per curiam, this 
5 like the caſe of a priſoner who is ſuperſedible for want of pro- 
ceeding, and afterwards is held to bail for the ſame debt, which he 
{hall not be, for a plaintiff ſhall not take advantage of his own act 
a laches, The recogniſance was diſcharged, 0 oo 


Bb ; Trinity 


bail and juſtified; it is now moved by ſerjeant Hewitt, that the have bail in 


the judgment. 
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94 3 1 
Trinity Term 
32 & 33 Geo. 2. 1759. 


Fiſh verſus Hutchinſon. C. B. 


Promiſe with 
in the ſtatute 
of frauds. 


N an action upon the caſe upon an gſumpſit, the plaintiff 
declares, that whereas one Vickars was indebted to him in 4 
certain ſum of money, and he had commenced an action for 
the ſame; the defendant in conſideration that the plainif 
would ſtay his action againſt YV:ckars promiſed to pay plaintiff th 
Vide Ld, money owing to him by Vichars; to this there is a demurrer and 
Raym. 1087. joinder in demurrer. 95 7 


For the defendant it was inſiſted, that this being a promiſe to 
pay the debt of another perſon, was void by the ſtatute of frauds 


and perjuries, 
It was anſwered for the plaintiff, that this was an original cot- 
tract between the plaintiff and defendant, ſo not within the ſtatute; 
and the caſe of Read verſus Naſh in B. R. in Trinity term, 24 U 


25 Geo. 2. was cited as in point. 


But per totam curiam, this caſe at bar is very clearly within the 
ſtatute, for here is a debt of another perſon till ſubſiſting, and 4 
promiſe to pay it; and it is not like the caſe of Read verſus Nh 
for that was an action of aſſault and battery brought by the plain- 
tiff's teſtator againſt one Johnſon ; the cauſe was at iſſue, the record 

of nifi prius entred and juſt coming on to be tried, when the def. 
dant Naſh being preſent in court in confideration that plaintift's oy 
tator would not proceed to try his cauſe, but would withdraw b 
record, promiſed to pay him 50]. and coſts to be taxed in that ſult; 
ſo in that caſe there was no debt of another, it being an action 0 
battery, and it could not be known before trial whether the plain 
would recover any damages or not; but in the preſent caſe here b. 
debt of anotber {till ſubſiſting, and a promiſe to pay it. 


Judgment for the defendant. 


2 


dl. 


Trinity Term 32 & 33 Geo. 2. 1759. . 


1 


The Mayor of Exeter verſus Trimlet. C. B. 


Judgment of the court delivered by Willes C. J. 


he plaintiff for petit cuſtoms; the declaration contains two counts; . 
the firſt ſets out a preſcriptive right to petit cuſtoms, and that de- 
Endant was liable to pay the ſame, and being ſo liable promiſed 
payment thereof. The ſecond is a general indebitatus aſſumpfit for a 
etain ſum due to plaintiff for petit cuſtoms, and that the defen- 
ant being ſo indebted promiſed payment. 


To this declaration the defendant has demurred generally, and 
the plaintiff has joined in demurrer. 


For the defendant it has been objected that the plaintiff hath not 

ſhewn any title to have petit cuſtoms, that they-could not be grant- 
h ſo plaintiff could not properly preſcribe for them; 2dly, That 
there is no conſideration whereon to ground an afſumpit, and this 
za demand againſt common right; and many caſes have been 


cited, all which I ſhall lay out of the caſe, 


We are all of opinion that petit cuſtoms may well be granted, 
nd plaintiff intitled by preſcription, and have no doubt at all but 
hat the firſt count is good, and would have been ſo, even upon a 
pecial demurrer. We give no poſitive opinion as to the ſecond 
vunt, but we incline to think, that this is alſo well enough, upon 
general demurrer ; and if the defendant had pleaded won afſumpjit, 
be plaintiff at the trial would have been obliged to ſhew his right 
d petit cuſtoms, This caſe is like the caſe of an indebitatus aſ- 
pſt for money had and received for the plaintiff's uſe, which 
% often been brought in order to try a right to an office, in which 
be plaintiff, upon non aſſumpſit pleaded, muſt, at the trial, ſhew 


IS right to the office. We are all of opinion to over-rule the 
lemurrer, | 


Judgment for the plaintiff. | 


| Nita There was a ſimilar determination in the caſe of The Town 

Varmouth verſus — B. R. in Trinity. term 3 Geo. 3. 1763. 
2 the caſe of The City of Exeter and Trimlet, held to be good law. 
ae 3 Lev. 37, Mayor and Com. of London verſus Hunt, 


Palmer 


fIS is an action upon the caſe upon an afſump/it, brought to Aſſumpfit lies 
recover a Certain ſum of money owing by the defendant to for 1 
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. 96 Trinity Term 32 & 33 Geo. 2. 1550 


Delaration in — , H is an action of treſpaſs, in which the plaintiff dec 


plaintif®s fendants with force and arms took and impounded. the plainig, 


The defen- The defendants plead in bar, that the plaintiff ought not to haw 


King in his and till is ſeiſed in fee of the foreſt of Maltham in right of tj 


month. 1757. demiſed the ſame to the plaintiff, to hold from the 20th 0 


Poſfeſed. and ever ſince hath been, and now is poſſeſſed thereof. And t 


Palmer ver/zs Stone and another. C. B. 


areg 


that on the 15th of June 1758. at Barking in Eſſex, the dt. 


treſpaſs for 
impounding 


mare. mare, and detained her in the pound from that day 'till the co. 
mencement of this action. EE 


_ = is action againſt them, becauſe they ſay that before the time th 
fog 8 thi treſpaſs is ſuppoſed to have been done, his preſent Majeſty wa, 


3 crown; and being fo ſeiſed, becauſe the mare was in the Ring 
foreſt eating up, treading down, depaſturing, ſpoiling and con. 
ming the graſs growing in the foreſt, and doing damage there u 
the King, the defendants (as his ſervants) ſeiſed and took th 
mare ſo doing damage, and impounded her at Barking as fuch d. 
ſtreſs; and this they are ready to verify, &c. 


Plaintiff's re- The plaintiff replies, that he ought not to be barred from haiq 


de , his action againſt the defendants, becauſe he ſays that Ann Franc 
foifed of wel. widow, long before, and at the time this treſpaſs was done, w: 


ſuageand land and {till is ſeiſed in fee of an antient meſſuage and ſeventy acres d 


eg he ret, land in Dagenham near the foreſt of Waltham, and that ſhe andi 


right of com- thoſe whoſe eſtate ſhe now hath, and had (at the time of the tre 
mon in the paſs) in the meſſuage and lands, have immemorially had, and hay 


foreſt for one 1 | | : | 
mare or one been uſed and accuſtomed to have, and of right ought to haveh 


gelding. themſelves, their farmers and tenants, of the meſſuage and lands 

common of paſture in the foreſt of Waltham, for one gelding, d 
In reſpe& of for one mare, in the place and ſtead of one gelding, for and in r 
every 395. ſpect of every eighty ſhillings annual rent of the meſſuage and land 


rent, every ; | 7 
year, at all every year, at all times of the year, except in the fence-montd, : 


tincs of the belonging and appertaining to the meſſuage and lands: That fn 
Ye fi Francia being ſo ſeiſed of this farm, upon the 7th of Septemb 


in the fence 


That A F. that month for the term of one year, and from the end of that ys 
de miſed to the 


plaintiff who from year to year as tenant at will; by virtue of which leaſe : 
entred and is plajntiff entred upon the farm, and at the time of the treſpals Vi 


And that at plaintiff further ſays in reply, that at the time when the treſp 


the time of | | | l + nounds, al 
the melden, 9 done, the yearly rent of the farm exceeded fixty pound, 


the rent of the that upon the 15th of June 1758. (and out of the fſence-month) 
farm exceeded TIT | £7 © ki comm 
601. per annum, and that (out of the fence month) plaintiff put his mare into the foreſt to uſe his CC 
whea defendants of their own wrong took and impounded her, 


At -—_ 
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the mare into the foreſt of Waltham to depaſture there, and to 
1 lis COMMON, and that ſhe was eating the graſs there with other 
© his cattle until the defendants, of their own wrong, took and 
N o0unded her ; and this the plaintiff is ready to verify; wherefore 
bee the defendants have acknowledged that treſpaſs, he prays judg- 


1nC 
went and his damages. 


| The defendants rejoin that the mare, at the time when they Defendant's 

wok and impounded her, was fick, ill of, and labouring under a ee 
tain catching infectious diſtemper called the mange, and certain was mangy, 
other catching and infectious diſtempers; and being fo ſick, ill, and and * 
temper'd, was wrongfully and unlawfully in the foreſt eating up, chectote de- 
reading down, depaſturing, ſpoiling and conſuming the graſs, and fendants took 
Going damage there, and therefore the defendants ſeized the mare __ IO 
© doing damage there as a diſtreſs for that damage, and impound- e e 
d her as ſuch diſtreſs, as they have before alledged in their plea ; wrongfully 

end this they infiſt was lawful for them to do; and ſay they are 9 vntaw- 


ify 1 : tully in th 
ready to verify it ; wherefore they pray the judgment of the court. Ag e 


The plaintiff ſurrejoins, that notwithſtanding any thing alledged Surrejoinder 


by the defendants in their rejoinder, he ought not to be barred of of the plaintiff: | 


þis action, becauſe he ſays that the mare was lawfully depaſturing in 

the foreſt in the manner which the plaintiff has before alledged ; 

without this, that the mare was wrongfully and unlawfully in the Traverſe 
foreſt of Waltham, eating up, treading down and conſuming the abſq; boc that 
ra, and doing damage there, in manner and form as the defen- the mare was 


33 | . , | g wrongfully 
ants in their rejoinder have alledged; and this he is ready to verify; and unlaw- 
wherefore (as before) he prays judgment and his damages. 8 


ihe defendants by their rebutter take iſſue on the traverſe, that Rebutter takes 
the mare was wrongfully and unlawfully in the foreſt, eating up, _ * 
treading down, depaſturing, ſpoiling and conſuming the graſs there 
growing, in manner and form as the defendants have in their re- 
inder alledged ; and conclude to the country. 


The plaintiff does not join iſſue to the country, knowing very 

well that if ſuch an iſſue had gone to a jury, and they had found a 
Peroict one way or other, it would have been a miſtrial, as it refers 

«Matter of law to the lay gents; and therefore (to prevent delay, Demurrer. | 
lieh muſt otherwiſe have happened) the plaintiff demurred, and gende“ 
the defendants have joined in demurrer. | Os | 


This is a ſtate of the pleadings fo far as they concern the preſent Counſel for 
e em i before the court; and although it muſt be admitted that Plant: 
$ paintif's ſurrejoinder is bad, as it traverſes a matter of law, yet 
a be thewn that the defendants rejoinder is likewiſe bad, then 


MIT muſt have judgment, unleſs it can be ſhewn on the 
Cc other 
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A departure, 


what it is. 


| becauſe records would by ſuch manner of pleading be ſpun out ing 


| cc 


it ſhall now be my endeavour to ſhew that the defendants have i 


cc 


other fide that the declaration or the replication are bad; for 1. 


eſtabliſhed rule, that whoever makes the firſt fault in pleading ln 


have judgment againſt him. 


This rule being premiſed, the principal point firſt inſiſted ung 
for the plaintiff is, that the rejornder of the defendants is a Apen 
from their plea, and therefore bad; and if it be neceſſary, ſhaj 10 
ther ſhew that it is bad upon the merits in point of law, 7 


A departure in pleading, is when a man quits, or departs fro 
one defence which he has firſt made, and has recourſe to anothe. 
it is when his ſecond plea contains matter not purſuant to his FF 


plea, and which does not ſupport and fortify it. Co. Lit. 304. a, 


One good reaſon why a departure in pleading is never allowed k 


endleſs prolixity ; for if it were to be allowed, then he who hy 
departed from, and relinquithed his firſt plea or defence, might. 
ſort to a ſecond, third, fourth, or fortieth defence; pleading in 
this manner wouid become infinite; he who has a bad cauſe woll 
never be brought to an iſſue, nor could he who has a good on, 
ever obtain juſtice, the end of his ſuit, Other reaſons might k 
given why a departure in pleading is never allowed, but this ad 
is ſufficient. 


Having ſhewn what is a departure, and why it is bad in pleadin, 
their rejoinder departed from their firſt defence made by their ple. 


The defendants in their plea juſtiſy the taking and impoundig 
the mare, doing damage 7o tbe King, the owner of the ſul d 
Waltham foreſt, which is a private treſpaſs: but they have departel 
from that defence and reſorted to another ; that is, they ſay in thi 
rejoinder that the mare was ſick and ill of a catching infeQious dr 
{temper called the merge, and of other infectious diſtempers, and 
being ſo fick, ill, and diſtemper'd, was wrongfully and un lauf 
in the foreſt eating up the graſs and doing damage; this is not! 
private treſpaſs, but is an offence of a public nature, 1s a cmi 
nuſance, and puniſhable as ſuch, as appears by the fat. 32 H. 
c. 13. J 11. whereby it is enacted, That no perſon ot perlont 
* after Micbaelmas then next thall have or put to paſture an) horley 
gelding or mare, infect with fcab or mange, in, to or upon ® 
foreſts, chaces, moors, marſhes, heaths, commons, waſte ground 
or common fields, upon pain to forfeit for every horſe, gelain 
or mare, fo infect, paſturing in any of the faid grounds g 
ſhillings ; which offence ſhall be inquirable and preſent” 
betore the ſteward in every leet, as other common e | 
4 
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| The; and the forfeiture therefore to be to the lord of the "OR lect 
« where the ſaid offences ſhall be preſented.” 
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Again; the defendants by their plea directly and poſitively affirm 
the mare was diſtrained and impounded, becauſe ſhe was doing da- 
mage to the King, by eating up, treading down and conſuming the 
xraſs growing upon his freehold ; but in their rejoinder they do not 
'ficm any ſuch thing, they only ſay the mare was mangy, and being 
% was doing damage there; damage! To whom?—Not to the King, 
or his freehold, they have not ſaid ſo- but would have the court con- 
dude by way of argument or inference that this was a private treſ- 
paſs on the King's freehold, and not a public nuſance or common 
annovance; this being an argumentative rejoinder as well as different 
from the plea is bad, for that matters of fa& ought to be certainly 
and poſitively alledged in pleadings, and are not to be made out to 
the court by argument or inference. | 


— 


. 
200 
Bo 


* 1 

> 3 
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A departure in pleading is ſo very well underſtood, that it would 
be impertinent to cite caſes ; if the court ſhould be of opinion that 
this is a departure, it will not be neceſſary for me to ſay any thing 
| more at preſent, or to ſhew that the rejoinder is alſo bad in other 
points of law; but if the court ſhould incline to think this is not a 
departure, after they have heard my brother, then I ſhall beg leave 
| to be at liberty further to ſhew that the plea is in other reſpects ill 

pleaded and bad in point of law. 


Counſel for the defendants. Notwithſtanding what has been in- 
liſted upon on the other fide, I ſhall ſhew that the rejornger is not 
a departure from the plea, but diſcloſes new matter in fortification 
thereof; that the mare was infected with the mange, and conſe- 
quently the plaintiff, though he had a right of common, was a 
(relpaſſer ab initio, from the time he put her into the foreſt, A 
ght of common for cattle, is no more than a profit apprendre in 
feng ſolo, a liberty for a man to take the graſs by the mouths of 
his beaſts, not by beaſts that are not commonable, not by mangy 
ind infected beaſts, not by the mouths of pigs not rung, /ic utere 
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"u ut alteno non lædas, every man muſt ſo uſe his own as not to i 
mute another. Will the other fide venture to ſay that if a man, 1 
Who has a right of common upon my ſoil for horſes, mares or 1 
dings, puts into it mad, wild horſes, which bite, ſtrike and de- 1 
"0y every creature they come near; that theſe are commonable 1 
attle, and that I cannot take and drive them to a pound overt us 1 
wmazc-teaſant ? . 
A Was determined in the King's Bench, that pigs put upon a ix 
mon without being rung may be diſtrained damage-feajant, a if 
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e you may diſtrain a mangy mare; the caſe was Kenchin and | 
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held he was a treſpaſſer; and Mr. Juſtice Deniſon ſaid, and the ref 
of the court agreed, that no man need to alledge more in his plea at 


declaration. 


nothing is more common (among good pleaders) than to give! 


me in reply, it ſhall be my endeavour to give an anſwer to wha 


Knight, which was determined in Michaelmas term in the twenty. 
third year of his preſent Majeſty, a note whereof I took wit, 
my own hand; it was an action of treſpaſs for taking and im. 
pounding the plaintiff's pigs ; the defendant juſtified for damage. 


feaſant, as in the caſe now at bar; the plaintiff replied, and pre. 


ſcribed for a right of common exactly like the preſcription in the 
preſent caſe; the defendant rejoined by alledging the pigs ought to 
be rung before they were turned on to the common, which the 
were not, and ſo were treſpaſſers; to this rejoinder the plaintiff de. 
murred, and the defendant joined in demurrer ; this was held to he 
a good rejoinder, and not a departure, and judgment was given for 
the defendant; and the plaintiff's pigs not being rung, the cou 


firſt than what amounts prima facie to a ſufficient anſwer to th 


Lord Ch. Juſtice. I have heard enough to convince me ther 
are faults in the pleadings on both fides ; each fide ſhall amend with. 
out payment of coſts. 


Counſel for plaintiff, My Lord, I do not deſire to amend any 
tittle of the pleadings on my ſide, for (with deference to the coun) 
the queſtion is not, whether there are faults in the pleadings on 
both ſides, but who made the firſt fault; for it is an eſtabliſhe 
rule in pleading, that whoever makes the firſt fault ſhall have judy- 
ment againſt him; and this is ſo univerſally true, that a ſingle cat 
to the contrary cannot be ſhewn ; beſides, every one knows thu 


frivolous anſwer to a bad plea (which deſerves no better). Belides 
this I ſhall ſhew the court, that the caſe of Kenchin and Kngil 
cited by my brother, has been miſ-ſtated by him, by miſtake, l 
am ſure) without any deſign to miſlead, 


Lord Ch. Juſtice to the plaintiff's counſel. If you inſiſt upon t 
plying, to be ſure we will hear you; ſo goon. 


Counſel for the plaintiff. Your Lordſhip being ſo good to he! 
my-brother has inſiſted upon as law, and to the caſe he has cited, 


J ſhall begin with his caſe, which if I am not very much mb 
taken, he has not ſtated rightly. He has infiſted that the k 
Joinder in the caſe at bar is not a departure, but diſcloſcs q 
matter purſuant to the plea; and, to prove this, bas cited a 1 
of Kenchin and Knight, which he took with his own hand.“ 
brother indeed is a very good note taker, but in this particular , 
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as not been ſs accurate ab he generally is, unleſs I have much 
miſtaken it. 


+ The cafe of Kenchin and Knight, according to my own note . The record 
o it, was argued twice in the King's Bench; the laſt argument of Kenchin 
mas in Michaelmas term in the 23d year of his preſent Majeſty; by ante 1. 
uo of the (then) moſt learned gentlemen at the bar, Mr. Ford for jary term 22 
the plaintiff, and Mr. Henley (the preſent Lord Keeper of the Great * 9 B. R. 
deal) for the defendant ; and upon that argument, the court gave EM 
Fudoment without taking further time: it was an action of treſpaſs 

are cauſum fregit, for ſeveral treſ] paſſes, but the only treſ paſs 

then in queſtion was for the defendant's putting in his ſwine into 

the plaintiff s cloſe. The defendant pleaded a cuſtom that all the 

tenants and occupiers of certain antient meſſuages in the tithing of 
Wiedmancott in Hampſhire had a right of common in the place 

where the treſpaſs Wis ſuppoſed to be done, as belonging to the 

ame, for all their cattle and ſwine /evant and couchant on thoſe 

meſſuages, and under that euſtom the defendant juſtified the put- 

ting his ſwine into the plaintiff's cloſe. The plaintiff replied, and 

aimitted the cuſtom in the very words it was alledged in the plea, 

Io fir as the defendant had pleaded it; but then the plaintiff went 

fon farther and alfedged that there was another cuſtom beſides, and 

thit was, © That the tenants and occupiers in Woodmancott have 

u heen uſed and accuſtom̃ed time out of mind to ring, and of right 

„ onght to ring their ſwine ſo put upon the common, to prevent 

© their rooting up the ſoil; and that the defendant. put his ſwine 

* into the common without ringing them, and therefore the plain- 

' tiff alledged he was a treſpaſſer; to this replication the defendant 

nght demurred generally, and the plaintiff joined in demurrer. 

This is 4 true ſtate of the record of Kenchin and Kuigbt, ſo far as it 
telates to the treſpaſs by the ſwine, which was the only matter in 


debate. 


The principal objection in the caſe was made to the replication ; 
Mr. Henley infiſted it was bad, becauſe the plaintiff had therein ſet 
out a different cuſtom from that which was alledged by the defen- 
Gant in his plea, without traverſing that firſt cuſtom pleaded, which, 
he laid, tended to make pleadings endleſs; and cited many caſes 
for his purpoſe, not now neceſſary to mention. But the court not- 
Vithſtanding Fr judgment for the plaintiff. Lord Ch. Juſtice 
Le lad, “ That (generally ſpeaking it is true) when a particular 
q cuſtom is pleaded, another cuſtom repugnant to it cannot be re- 
Pied without traverſing the cuftom (inſiſted upon) in the plea ; 
. or if it were otherwiſe, pleadings would run out to an infinite 
kength; but zbar is not the cafe, (faid he) for the plaintiff in his 
E replication admits the cuſtom in the plea ſo far as it goes, and 
then ſays there is another thing to be done, (which is very con- 
— e ſiſtent 
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e ſiſtent with the cuſtom alledged in the plea), and 8 
« muſt ring your ſwine, and you have not done ſo, therefor. 4 
are a treſpaſſer; this is not different from, but only a ual 
« tion of the cuſtom in the plea, {nd reduces the merits of th 


* cauſe to one ſingle point, the true end of good pleading,” 
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The other three Judges, Wright, Deniſon and Foſter, gave thei 
opinions to the ſame effect; Mr. Juſtice Foſter (indeed) at fi 
doubted, but at length he faid he confidered the cuſtom in the 
replication as another cuſtom conſiſtent with zhat in the plea, and 

agreed with the reſt of the court, that judgment ſhould be ire 
for the plaintiff, and ſo it was. | | 


This is the true ſtate of the caſe of Kenchin and Kmght, and i; 
not at all like the caſe at bar; my brother cited it to prove that 
was lawful to diſtrain ſwine Jamage-feaſant upon a common (thy 
were commonable cattle by the cuſtom of the place) doing dam 
if they were not rung, and that the rejoinder was not a departure, 
and taking his ſtate of the caſe to be right, would induce the coun 
to think it extremely like the preſent caſe ; for (ſays my brothe] 
though I admit you have a right of common for your mare, yctil 
ſhe is mangy ſhe is not commonable, and you are a treſpaſſer apaink 
the owner of the ſoil, juſt as the owner of the ſwine in the ak 
cited was, becauſe ne put them upon the common without ringing 
them; and therefore the mare has been legally diſtrained, becauk 
ſhe was doing damage by being mangy. 


= * a - — > — 
2 — - . RISE READS : % —_— < q — — 
F 8 : * — * "6 — SG — — - — -- > ACT. 5 5 Bu. 4 0 — — a = 22 
— — £ z ITT - - £ Rods — — . 2 AT yu > nt gray: © — — — 
— — - — e n = — — 8 2 >> Fx 5 a — Fo z —— ” = — HS 2 
— RET * z _ 8 en” S I orb NS 3 — — 8 8 0 — ——— Pak. 7 | = 
r — = . — — bes © mT F — — — - te EET = EEG <a - bs = - — 
—— —ä - —_— 4 4X: 9 = — Ä•ꝓ— = —— g b 2 ho A Ss = * ——— oo ry Dn IIS > Ro . 3 * by 2 — — — G n CY _ 
pon fo ROS 9 — — - p<" —_ — — IEG —̃—— * 2 - OST "RY "30" I oY 4 x = E — WF. <= - = _— 8 — 
> . : * —— — — — 3 — — AAR 7 * — A = > — — Fe —_— 1 —— Xt — — — —— — 4 - L - 
— — — _—_— : — —_ = — 2 — > < * — 4 — 2 . 4 — — — 
by — OS — — - — —— — LACY -: x - - . — 2 — — - — -\ " 
4 ———_— 2 — = —̃ñ— 7: — == == — SH] Sd * my JT — — — — — 3 — > 5 A > 
2 — — 2 - —— > — — * — — _ — — * 5. — — — . . . * E — — 2 — Qi — 
— — — y_ = - 4 2 — A — - 8 — 
* = — 1 —— — — * — = - = 4 
- ” _ 8 5 ry C — —U— IB Dey — — * — * 2 * 
— Ia NT Cor” — — — 8 by .- 
1 8 — — _ - 2 > = no he 


-—— = — — E 
> IT 3 
— — — — — — 1 —— Ta _— — 
— — 3 2 So . 
. * 
— — — b —— III T7009 ov. 
I — = CREE < of 


With great deference to the court if the caſe cited was really a 
my brother has ſtated it, yet it differs much from the caſe at bar, f 
the caſe cited depended entirely on the particular cuſtom of the pla 
in which, &c. and on the circumſtance of ringing the ſwine which 
were not commonable unleſs they were rung, but the caſe at bu 
depends upon the general law of the kingdom with reſpect to com 
mon of paſture, and is touching cattle commonable of commol 
right; a ſwine unrung roots up the ground, and ſo does real damaꝶ 


to the owner of the ſoil; a mangy mare does no hurt to the own 
of the ſoil. - on 


It is very ſtrange that my brother and I ſhould differ totally I 
the ſtate of this caſe of Kenchin and Knight, for there 1s 00 
ſingle tittle of it we agree in; my brother ſays it was an action ſo 
taking and impounding the plaintiff's ſwine ; I ſay it was treſpib 
guare clauſum fregit, and that they were the defendant's {wine b 
lays the defendant Knigbt juſtified taking the ſwine of the plaint 
damage: feaſunt; I ſay there was not a word about damages 
ſant, but that the defendant juſtified putting in his ſwine inte wy 
plaintiff's cloſe under a cuſtom of right of common for his ſwibe 


__ ! | > | hi 
My brother ſays 1 C00eE gave judgment for the e 0 "uw 
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indeed muſt have been ſo, if his ſtate of the caſe be right) but I 1 
ſay judgment Was given for the plaintiff; and to prove the truth of 1 
| what 1 fay, I have a copy of the record of Kenchin and Knight ; th 
this caſe Was cited to ſhew that under certain circumſtances com- 1 * ; 
monable cattle may be diſtrained damage-feaſant on a common © of 
where they have a right to be put, which it by no means proves, 7 
becauſe there is not one word of a diſtreſs damage: feaſant in the re- a 
cord of Kenchin and Knight, nor was there one word ſaid in it 9 
about a departure. 1 
| have now done with my brother's caſe, and if it was as he "my 
ates it, yet, with great deference to the court, and my brother's 1p 
pardon, it is not appoſite to the queſtion now before the court, it 
which is, whether the plaintiff, who confeſſedly has a right of 4 
common for his mare in Waltham foreſt all the year, except in the FS 
fence month, can be a treſpaſſer in point of law for putting his ; 9 


mare at a proper ſeaſon upon the foreſt, merely by her becoming 
mangy afterward ; for unleſs this, in point* of law, be a private 
treſpaſs againſt the owner of the ſoil, the mare could not be legally 
diftrained damage-feaſant ; and therefore whether the rejoinder be a 
&arture or not, yet it is bad upon the merits in point of law. 


The plaintiff's right of common for a mare is not denied, and 
[therefore muſt be conſidered as admitted ; it is not alledged in any 
[part of this record at bar that the mare was mangy at the time ſhe 
was put upon the foreſt, nor does it appear that, after ſhe became 
mangy, the plaintiff. had any notice thereof before ſhe was diſtrained 
and impounded, and the court will not preſume any man guilty of 
an offence which is neither alledged nor proved againſt him; the 
mare might be ſound when ſhe was firſt put into the, foreſt, and 

ight catch the diſtemper there of other cattle, for any thing that 
ppears to the contrary. = 5 „ pert 


„ _— - * 


In further ſupport of what I before ſaid, that a diſtreſs for da- 
age-feaſant as ſet forth in the plea, and ſuch a diſtreſs as is in the 
Icoinder (if any ſuch can be legally made) are very different: a 
Liltreſs for damage-feaſant is by the common law or cuſtom of the 
bole realm, as appears in Fleta, lib. 2. cap. 47. ſec. 25. fo. 101. 
| here it is laid, if he who takes and impounds cattle has an action 
rouht againſt him, he may ſay by way of plea or defence that he 


00k the beaſts juſtly, “ qu], invent? illa in dominico ſuo & ſecun- 

5 legem & conſuetudines regni imparcavit illa donec dampnum 

| Jum fuerit emandatum;“ ſo that diſlreſs damage: feaſant is con- 

15 lngly to a private treſpaſs, and cannot be made for any other 

. Or age whatever; and the law is very ſtrict with reſpect to 

= nd of diſtreſs, for however reaſonable it may be, that the 
er of the land may defend his property by taking or impound- 
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ticular treſpaſs done to the owner of the ſoil alone, but for ac 


for if he cannot, neit 


** * — 1 e 1 ITY 


ing the cattle or thing doing the treſpaſs, until ſatisfaction in 4 
mages be made, yet if the cattle are but gone one inch from of 
his land when he ſeiſes them, he becomes a wrong-doer th 

muſt be infra dominium ſuum when he takes them ; and this kin 
of diſtreſs can be only for a treſpaſs upon private property or poſſe, 


fion, But what is the diſtreſs pleaded in the rejoinder ? it is not for 


a private treſpaſs, but for a public nuſance ; it 1s not for a fingle Pat 
On: 
mon annoyance to all the commoners upon Waltham foreſt, ang j 
(in any part of the kingdom) a diſtreſs for this kind of nuſance g 


annoyance can be lawful, it can only be fo under ſome particaly 


cuſtom of the place, and not by the common law, or general d. 
ſtom of the realm; and therefote if any ſuch cuſtom or law of th 


foreſt exiſts, it ought to have been pleaded, otherwiſe the court ci 


take no notice of it; the foreſt law is not the general law of th 
land, and the King's courts here are not bound to take notice of i; 
unleſs it be pleaded. Fe Fg 


The offence in the rejoinder is declared by the far. 32 H. 8. (0 
mentioned before) to be a common annoyance, and is preſentabl 
and finable in the leet, that is the proper remedy, and with pre 


_ deference there is no other : No action of treſpaſs in this caſe vil 


lie for the lord or any one commoner, for if one may have a 


action, a thouſand commoners may, and this would be incor 


venient, and cteate an infinite number of ſuits ; I rely upon thy 
that where an action of treſpaſs vi & arms will not lie, a diſt, 


for damage-feaſant cannot be made. Whether a commoner my 


not have an action of treſpafs upon the caſe, is another confideration 
it is ſufficient for my 3 if he cannot have zreſpaſs vt & arm 
ther can he diſtrain for damage-feaſaunt. 


I have now done, and ſubmit it with great deference to ft 
court, that the defendant's rejoinder is a departure, as it contall 
matter very different from that inſiſted upon in the plea in bar, ad 
that it does not ſupport or fortify the ſame'; or if the court (hall b 
of opinion that it is not a departure, I apprehend it is bad upon tt 
merits in point of law, for that it is no where alledged in thists 
cord that the mare was mangy at the time when' ſhe was put it 
the foreſt, or that the plaintiff ever had notice that ſhe was maly 
before ſhe was diſtrained; and for any thing that appears te th 
contrary ſhe was very ſound and well when firſt put into the for 
and might 7here catch the diſtemper from the cattle of the deter 
dants themſelves; and for theſe reaſons I pray judgment for 
plaintiff, | 


Lord Ch. Juſtice to plaintiff's counſel, Will you be conten 
take 40s. coſts, and let the defendants amend their penny. 0 
I oF 


/ 


—— (En 
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Linif's counſel. J have no authority to conſent, and humbl 

xray your Lordfhip's judgment, or if the court thinks the defen- 
unis ought to have leave to amend their pleadings, I am willing 
conſent they ſhall amend them, upon paying the plaintiff his 
ofts, to be taxed by the Prothonotary. 


Ch. Juſtice. If you will not conſent to take 40 g. coſts, the cauſe 
iſt ſtand over for further conſideration, 


Then the clerk to plaintiff's attorney being in court, ſtood up, 
nd ſaid, that rather than his maſter could conſent to take 40 s. 
ofts, or the cauſe be further delayed, he ſhould deſire the coſts 
ght attend the final event of the cauſe, and deſired the plaintiff's 
cunſel to conſent that the defendants might amend their pleadings, 
ind the coſts abide the end of the ſuit, 


Afterwards the defendants (by conſent that the coſts already 
ncurred ſhould attend the event of the cauſe) withdrew all their 


eginning to end; and pleaded a cuſtom of the foreſt for ſeiſing 
nd impounding mangy cattle being thereon ; and alledged that the 
laintiffs mare was mangy when ſhe was put into the foreft, and 


at the mare was ſound and well, and not labouring under any 
tching or infectious diſtemper whatſoever ; and traverſed 2o:thout 
i that the mare at the time when, &c. was fick and ill of, and 
bouring under a catching and infectious diſtemper called the 
nange, as the defendants have alledged in their plea ; and there- 


mages, and 4/ his coſts at laſt. 


vl 

FP  bitworth qui tam, &c. ver/us The Hundred of Grim- 
moe, Ss. 

> R078 a 

G | 1 

Y "fall, ; HE men inhabiting the hundred of Grimſboe in the Declaration is 
VE vi. ſaid county were attached to anſwer as well to our hue and cry 


ad the now King as to Jobn Whitworth, in a plea of treſpaſs 
contempt, againſt the form of the ſtatute of Hue and cry in 


£ J Yon, who ſues as well for our ſaid Lord the King as for him- 
* Jobn Mayer his attorney complains, that two certain male- 
5 - to the laid John Whitworth unknown, on the 13th day of 
4%) in the year of our Lord 1759, in the King's highway, to 
Ee wit, 


pleadings, being convinced at length, that they were all bad from 


Quſtiied the impounding her under the cuſtom; the plaintiff replied 


pon iſſue was joined, and tried at the aſſiſes for Eſſex, when a 
ict was found for the plaintiff, and he had judgment for his 


ch caſe made and provided, and ſo forth; and whereupon the 


., 
7 
J. 
4 
"(oh 
Ft 
1 185 
Ft 
>! 
Any 
* 
0 
— 
1 
4 
we t 
"Ih 
A 48 
1 
* 
Mop? 
1 
Ya 
A 
een 
* 1 
UF 
oi 
U * 
75 
3 
[TT £8 
15 
N 
1 
EY 
"ER 
þ 
4 
8 
902 
1 
e 
N 
ox 
= . 
* „ 
" Kr 
T4" * 
$137 
I SEEN 
1 
bw 1 
bf 9 N 
Meals y* 
2500 
Wl 
\ LE 
1 a 
" 257 
1 N 
. 
2 
1 
7 *, 
7 
» * 
1 
=. 
"£48 
FINES 
1. 
. 


W 


5G I 


ren — 
pals. Bp or, ote8 * Ron a oe 
- . 
I . a x B 
6. = 1 «> - 
— To 
. — 


. 3 — 
— * — ** a 507 
- 22 — 1 A 2 
- | — — 

-- = - Iz on 

* 24 - = — 


ve N wp * = ST, 4 ** 2 1 - > 2 a 3 . * - * " 
be 32 1 — — 8 2 g IF - 1 1 . R 7 " 
I g . $ 4 © * e * : : - SS : * r 
; 777 8 —_— 4 - - SIR og wb 7. „ —— 
S ws — —_— Bacdot,e >< >< vs MY : 22 - 3 oo Os » petdh + we + IE XL r 
. 1 on}, 1 "=P = — r : . A = — 8 4 2 ad 
« 1 5 A 2 — 3 — 8 * = 8 8 g * ISP 5 — 


— . 

— —_ 5 

2 2 2 — 
3 
ay 2, a I 2 

«bh r * 
bed . 

22 e - 


——́— —— — —Æ— — Cenry 
2 9 — or — — — 
MER. = — — — wy ES MF 2 — 
— — £ 8 : l | 3 2 
L — — — — — * - 2s * PT FER PR 
—=S . Wo RS IEEE ‚ —ꝓ——. 
— nes — DE — _= | 
= Es — _— ——— — * — 
2 . , ; 8 4 — 2 S een ns 
* —— ** — INTnnS — - SE TI. — — 
5 — E — — — — ——— 
4 — * 4 2 4 = INIT? 
- | 2 5 — ifs 9 
- < <> — 52 


* 
* 9 1 ets —yy 


106 


— 


Grimſboe in the ſaid county of Norfolk, with force and 


Whitworth to the value of 82 J. 125. 9 d. and alſo three Canvy 


of five pounds, of the proper goods and effects of the ſaid Join i. 


the place where the ſaid robbery was committed, gave notice there 


ſpace of twenty days next after the ſaid robbery was committed, b 
wit, on the 24th day of February in the year aforeſaid cauſed publi 


ſcribed, as far as the nature and circumſtances of the caſe did ab 


Trinity Term 32. & 33 Geo. 2. 1750. 


8 


wit, at the pariſh of Hochmold with Wilton in the ſaid hundred g 


ar 
ſaulted him the ſaid John Whitworth, and feloniouſly took 20 


ried away from the ſaid Jobn Whitworth the monies of the fig 1 


purſes of the value of one ſhilling, and one ſilver watch of the I 


worth then and there found, againſt the peace of our ſaid Lord ie 
King; and the ſaid John Whitworth immediately after the fag f. 
lony and robbery was committed, to wit, on the ſame day ang yea 
at the village of Methwold in the hundred aforeſaid, near to tþ 
place where the ſaid robbery was committed, made hue and y d 
the ſaid robbery, and gave notice thereof to the inhabitants « 
Methwold aforeſaid, and alſo with as much convenient ſpeed x 
might be after the ſaid robbery was committed, to wit, on the fans 
day and year at Feltwell within the hundred aforeſaid, and next 


to Ambroſe Whiteman, then a conſtable of Feltwell aforeſaid; ad 
in the ſaid notice ſo given to the ſaid conſtable deſcribed, as far x 
the nature and circumſtances of the caſe did admit, the faid felon 
and the time and place of the ſaid robbery, and alſo within th 


notice thereof to be given in the London Gazette, and therein d- 


mit, the ſaid felons and the time and place of the ſaid robbery, ts 
gether with the ſaid money, goods and effects whereof the {ai 
John Whitworth was ſo robbed as aforeſaid ; and afterwards and bt 
fore the day of the iſſuing of the original writ of him the {al 
John Whitworth, to wit, on the 25th day of May in the ur 
aforeſaid, he the ſaid John Whitworth went before William Wai 
deputy to George Greene filazer of the ſaid county of Norfolk, ut 
entred into a bond to John Stallon and John Froſt, then high cat 
ſtables of the hundred of Grimſhve aforeſaid, in the penal fum« 
100 J. with two ſufficient ſureties, to wit, John Booth and Mili 
Wildman, approved by the ſaid William Ward, with condition i 
ſecuring to the ſaid high conſtables the due payment of their cl 
after the ſame ſhould be taxed by the proper officer, in caſe thut I 
the ſaid Jobn Whitworth ſhould happen to be nonſuited, or (houll 
diſcontinue his action in this behalf, or in caſe that judgment ſhol 
be thereon given againſt him on demurrer, or that a verdict how 
be given againſt him thereon, according to the direction of ths 6 
tute in ſuch caſe lately made and provided; and the ſaid Jobn 4 p 
worth after the ſaid felony and robbery was committed, and wi 
twenty days next before the day of the iſſuing of the {aid ais 
writ of him the ſaid John Whitworth, to wit, upon the 16th Caf 
May A the ſame year was examined upon his corporal ow 


Trinity Term 32 & 33 Geo. 2. 1759. 15 


few Taylor, Eſq; then one of the juſtices of our Lord the 
King, aſſigned to keep the peace of our ſaid Lord the King in and 
ſor the ſaid county, inhabiting near unto the ſaid hundred of Grimſhoe, 
according to the form of the ſtatute in ſuch caſe made and provi- 
Jed ; and the ſaid John Whitworth upon his oath then ſaid, that he 
31 not know either of the ſaid perſons who committed the ſaid 
cobbery, and 40 days and upwards have paſſed ſince the ſaid rob- 
bery was committed, and the ſaid public notice thereof given in the 

rid London Gazette, and before the iſſuing of the ſaid original writ, 
| yet the ſaid men inhabiting within the ſaid hundred of Grimſboe, 
have not hitherto made amends to the ſaid John Whitworth for the 


body of either of them, nor have they hitherto anſwered for the 
bodies of them, or the body of either of them, but have permitted 
the ſaid felons to eſcape, in contempt of our ſaid Lord the King, 
and to the great damage of him the ſaid John Whitworth, and 
painſt the form of the ſtatute in ſuch caſe made and provided; and 
alſo that afterwards, to wit, on the day and year firſt aboveſaid, two 
other malefactors to the ſaid Joby Whitworth unknown, in the 
King's highway at the faid pariſh of Hockwold with Wilton within 
the faid hundred of Grimſboe in the ſaid county of Norfolk, with 
force and arms aſſaulted him the ſaid ohn Whitworth, and felo- 
niouſly took and carried away from the ſaid John Whitworth other 
monies of the ſaid John Whitworth to the value of 82 J. 125. 9 d. 
and alſo other three canvas purſes of the value of one ſhilling, and 
| one other ſilver watch of the value of five pounds, of the proper 
| goods and effects of the ſaid John Whitworth then and there found, 
N zgainſt the peace of our ſaid Lord the King; and the ſaid John 


83 


laſt mentioned robbery was committed, made hue and cry of the 


alorefaid, and alſo with as much convenient ſpeed as might be after 
the ſaid laſt mentioned robbery was committed, to wit, on the 
lame day and year at the town of Brandon in the county of Suf- 
filk near to the ſaid hundred of Grimſhoe, and near to the place 


thereof to John Newton, then a conſtable of Brandon aforeſaid ; 


F as the nature and circumſtances of the caſe did admit, the ſaid 
lt mentioned felons, and the time and place of the ſaid laſt men- 
up! robbery, and alfo within the ſpace of twenty days next after 
the ſaid laſt mentioned robbery was committed, to wit, on the 
24th day of February in the year aforeſaid, cauſed public notice 
nereof to be giwen in the London Gazette, and therein deſcribed, as 
as the nature and circumſtances of the caſe did admit, the ſaid 


aid robbery, nor have taken the bodies of the ſaid felons, nor the 


Iotwcrth immediately after the felony and robbery laſt mentioned 
was committed, to wit, on the ſame day and year at the village of 
Metixoold in the hundred aforeſaid near to the place where the ſaid 


{aid robbery, and gave notice thereof to the inhabitants of Methwold 


Where the ſaid laſt mentioned robbery was committed, gave notice 


and in the faid notice ſo given to the ſaid conſtable deſcribed, as 


laſt 


* * 
1 _ 2 — ron, ne - 2 a < - 
N * ww = £ . . 4 7 4 * 2 * 3 _—_— ER - 
. 22 Ek, 5” > mg n — — Ba. v 3 — ps — 
8 ** I _ n 12 .. gr EE 8 3 F259 S - » 
» - — > Va . a — = 2 


IT 3 © - Ir: A i le 
F — — — —— — — . ks, 
— on ©. ERS =. BE RE RE. ; —_— ——  —_—— ——— — 2 = — "= T 4 - — Et —_” — 
: ry 7 OE , > Fo — — ER _ - - > ——— = CHAI hs 0 Abs oy. — C — — 
2 — — 2222: IE SIS — og: 27275 —:: 2. ws > at EIS A —JS Un ah 
2 (5% * S N F * * 1 1 Z.. CE e — 5 — = ba _ De = — oF 28 - | 
4 * - a . —— OS” r e — — = r e 1 <a; 8 — — — * r = © IS - .* 
Se” 8 — . : E — "_ e. — 4 . _ — 8 JE r DS. — : — IG <> — 
3 o 2 4 7 EK 2 8 8 I a — *. a 2 * r I —— — ne ng 2 : — * — — 
4 8 — 283 — 4 — So - G 7 D 
1 — — —— _ > 


— _ 
s 
o z + if 
o b . 
2D — wor 1 


n 
—— — 2 


— = — — " . —— 

— e. >» Fo ae 4 - i 

2 3 8 — EEE, 
_— ů — — — 


1 — 
. "Ms 2 
PET 

—— — 

5 8; * 
* 4 


— - — * — = =_— EC - * 
. ES ISI a Oe I ene SS 
F ao He 0 > — 
* 


* — 3 
5 — 
— — 
er han 
W 9 28 . 


= I 


— — — 3 — 8 2 
5 EE 1 ——- -- --- . PPP 
. r — 7 — Ns 
De TIC 2 1 5 " Ws 7 S 1 = 
nix — N near $i r ns AC") 
JJ ˙ A ̃ — RK. SSD S= Im; 
* c <Cs  vs” oF” py > x — 2 


8 — 
SAEED SR 
* 2 — 
o 
— — — 
9 =, £4 . 
— — — —— 
. ye 22 


6 
* 
2 


\ 8 F. * - — 2 - r 2 
= - — 2 7 ba : N — - 2 — ——— ; _m_ -- 
: : ; mae Sg E 5 2 — Chon rg Ss 28 "2. Apa erode eV 55 n 
. 5 1 A n — . ne: A - —— —— Nee Wk. r 1 _ 4 22 2 * ER 
7 2400 4 \ Me ©. 1 2 EEE ro 22 Ee 7 2 _ — 5 -/ » * 2 bs S = — - »% ” 9 r N 
e : ES, < — + pi a — A „ 2— . 0 =. TW 2 SSIS. | \ — 
Fo waa Mag N PF Y . wh 9 8 by r 2 5 — —— 2 . = T on — — — II TL ; 
a. OD os —_ - 2 39 & "Ig by * 3 þ \ a . — * a. pen de, 1 - _— s 25 „ 8 OE - — — bs . REES: - 
< . * aa » 5 - 4 1.4 S.. 1 * 2 N g \ b - — 4 2 . * 3 £46 — — — a _ 


- r 


FS 


2 
1 . r 
AF wt — 

a PIRIE" ——_ %* : © 


_—_—{. 


— = = - : & 
— - — — — — 
- ——— —— = 


>. 


IE IN rr = — 


o8 Trinity Term 32 & 33 Geo. 2. | 1759 


— — .m C — . EIS 


I 8 pf U 
- o 
- Sm 6 
— — - 
— 
— 


a> = - 4 Iv 
7 D — 
2 —. —— — 
5 2 rr 
TTT... ͤ KK—TPPPPP Cz - S456 * 
TTT . ̃ —- — 
* — 8 — „52 — Pr — 4 FP 22 * wy by : 
2 >; 8 3 LS we TH T a IRS, ISS <3. She r 8 = 2 : : = 
„ I ; 5 EO a n — 2 — 
— — — 2 — — © F * 3 6 ns — - 
— — 22 1232 7 n _ 
— — ro: y 


— — — 
n r 
8 1 


— 


[ 

\ 
| * 

117 
. 
91 

4% 

. 

H 

I Þ 

'2a 7 

U 
© 

l 
'N 
4 
2 
KS; 

-y i 

l o 

* 

1 
FR 
4 
- * ' 

TH.) 

413%. 

"ll 
1 4 
1 4 
N MM 
y 4 

N 

"Ui 
e | 
oo 5 14 
$ 9 3 J 
„ b 
„ 

. V1.4} 

N. N 5 : 

411 b } 
Mein 
15 

4 +} þ 

NE. . 

} 41444: 

It | 
TH ct J 
By e 0 

1 

16 
1 i; 0 . 
en þ 
"> yl * 
1% 45th FL 

, { 

7 
NN: 
18: if 
0 1 N 

. 
140 t 
7 0 4 [ 
Tx q 
Nn 

F 16 i} 
01 1 * 
o ns 1 
5 YN} 

. 

111 

* 1 
D 

„ 238 6 

* 
11 - 

$1 1% 

- " 3 [ 7 
fl 9118} '% 

: 8 © 

. 161 

N 

p 7 ji 

1 

f 4 

FE 180 

1 
* 3 1 

c 90 5 »£] 

. 114 4 [ 

F hy 4 n l 

ii 

itt " 141 

1 1 * 
. * 9 

i 

i 

1 
N 1 
1 i Fi t 
Wit "1:11 

1 7 
I.. 

11 
15 Mn 
1 1 4 
4 1B FE *; 
| ö 17010 ; 

1 1 

1 

4] , 

Air 

Ta ; 
A. 

19 

e : 

tit 1 

wy 11111] ICY 

4 TH "5 

FI! 54 
nl ; N ! 

11 1 

} 

Fit i 

WP 0.11! 13; 
' "$4 
$4 ; 

14 b 4 
N 1 ; "70h 
p "i Y 137] 
1 i : 14 
1 1 ö N 

Dr. 

U 54 7 1 
bf ls 2188 
fl WAP 111 
+: Pi 1 i 0 

mt Ne 
, ihe! 1 

1 j Ll i} 
B "tf 
PE 2 [ 

: ' 

L009 1 
#13 1 1 . 

WM Nie 

Hy [it it nl 

10 N 

4 * . 

107 + : 

1 I. : I. 

$71.19 

h ns + 1 

1 14 

14 q 
i} $0 &P 
$1; 
e 
FE 4:2! 147 
14 1 1 
14 0 
41 1 
5 
1 4 \ 
iin 

1 
' i 
i 1 
F 
{4 [7 
nn 
! | go 

th 14 i 
e 
one. 
Ni. 
1 4487 
. 
nn 
1 3 | 
th q * 

Nang 

[ : Wi! 
l 1043 
g . 

561 
1 
1 1 1 . 
1 

Hate 
een 

14.9% | 80 

4 4 + : 

4; 14-701 0Y) 

! þ 

11 
5 Is : 
: j 7 

. 
"+ 14 
14 Fit 

3h; i 

. þ 

WIS"! 

t 44 

' ' 
Ne 

bc # 

Ay of f 

' 138 

a 1481 

Tei 

t 4 

3 10 Ae 

' 

1 

$48 
(130; FY { 

vt : 

: Pa 11 

wi] 44 

: * 
iin 
1 

: 

: 11 
6 

4. d 

* 
$1 

b 

En 1 1 

- 1 

11 i 

1 

1 * 
N 140 

„ 7 

uh n 
bi AI. 

. 

016 10 ff 

1 i 

T4 

xt BY $3. 

Aly 

0137 : 

> 0k 8} 
11.28 } i} 

Wt 160 
f 15 1 

' 11 
© x 
et | : * 
JV 1 

145 HS 

. \ 

'#.7 x 0 
nin 
1 4 

| j! 

q Ne 

1 Min 
Wh { 14 

"B13 ML 
- : 1 199 
0h 01-5 

. 

1000 

"1000 } 
: nyt 5h 
A 
| U 
Fin 
1 { 4 
A 4 1; 
tt 0 ! 

f 15 
75 A ii 

j 
kt 71 
ft {1 

* In 

9 

bd 140 

No d 

1 b 

I 

is i 
be? 
if | 

| Ll , 

4:4 T7210 
a 
* J I. 

111 1 1 

19% © 

14 ne 
. 1 

| 
it, 

4 . l : 
] \ ' 
by {il 174 
1 1 
y Fi # 4 4 

7 + al 

RIEL 

© Wh | 

* 730. : 

d : . 

1 
? iy : 

1 
>} 1 b 

: 

Ft 4 
W- 52 I, 

, 1847 *u 1 

ae ; 

Lian 

A 
a 1 . 

4 74 +3 þ i} 
: \ 91 

Nan 

{ : 

: 18 

$7538 711 

A; > 

KIN; 7 

$31; 17 
Wann 
443 . 
1% ; f ſ 

41 + | 

1 l 

I 9 

1 

iy 4 . 

1 49; 

l 
ty 4's : 

i . 
1 , 
{3 t 4 . 

1 1 
7 


[i 


1 


- I * = 
— — 
— 
— 
2 "OC 


— —— 


laſt mentioned felons, and the time and place of the ſaid laſt men 
tioned robbery, together with the ſaid laſt mentioned monep, 2000s 
and effects whereof he the ſaid John Whitworth was fo robbeq 36 
is laſt abovementioned; and afterwards and before the day of the 
iſſuing of the original writ of him the ſaid Jahn Whitworth, to wi 
on the twenty-fifth day of May in the year aforeſaid, he the fd 
Jobn Whitworth went before William Ward, deputy to George Grin. 
then filazer of the ſaid county of Norfolk, and entred into another 
bond to John Stallon and John Froſt, then high conſtables of the 
hundred of Grimſboe aforeſaid, in the penal ſum of 100 J. with ty 
ſufficient ſureties, to wit, John Booth and William Wildman, a5 
proved by the ſaid William Ward, with condition for ſecuring b 
the ſaid high conſtables the due payment of their coſts, after the 
ſame ſhould be taxed by the proper officer, in caſe that he the {id 
John Whitworth ſnobld happen to be nonſuited, or ſhould diſcon. 
tinue his action in this behalf, or in caſe that judgment ſhould be 
given againſt him on demurrer, or that a verdi& ſhould be give 
againſt him thereon, according to the direction of the ſtatute in 
ſuch caſcs lately made and provided; and the ſaid Fobn Whitact 
after the ſaid laſt mentioned felony and robbery was committed, 
and within twenty days next before the day of the iſſuing of the faid 
original writ of him the ſaid John Whitworth, to wit, upon the 16th 
day of May in the ſame year was examined upon his corporal oath 
before Andrew Taylor, Eſq; then one of the juſtices of our ſaid Lord 
the King, afligned to keep the peace of our ſaid Lord the King in 
and for the ſaid county of Norfolk, inhabiting near unto the ſaid hun- 
dred of Grimfhoe, according to the form of the ſtatute in ſuch caſe 
made and provided; and the ſaid John Whitworth upon his faid oath 
then ſaid that he did not know either of the ſaid perſons who com. 
mitted the ſaid robbery laſt mentioned, and forty days and upwards 
have paſſed fince the ſaid laſt mentioned robbery was committed, 
and the ſaid public notice thereof given in the ſaid London Gazi, 
and before the iſſuipg of the ſaid original writ, yet the ſaid men inhi- 
biting within the ſaid hundred of Grimſboe have not hitherto made 
amends to the ſaid John Whitworth for the ſaid laſt mentioned robbery, 
nor have taken the bodies of the ſaid laſt mentioned felons, nor the 
body of either of them, but have permitted the ſaid felons to eſcape 


in contempt of our ſaid Lord the King, and to the great damage d 
him the ſaid Jobn Whitworth, and againſt the form of the fatut 
in ſuch caſes made and provided, whereby the ſaid Joby faith that | 

| he is" injured, and hath damage to the value of one hundred and | 
fifty pounds; and thereupon he brings ſuit. | 

; | | | ; J 
And the ſaid men inhabiting the hundred of Grimſboe aforeſaid | 
by Robert Moxen their attorney come and defend the force and a | 
jury when, Cc. and all contempt, and whatſoever, Sc, —_ 
that they are in no wiſe guilty of the premiſſes above laid 32 
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am, &c. ver/us The Hundred of Grim- 


Whitworth qui 
ſhoe in Norfolk. C. B. 


N an action upon the ſtatutes of hue and cry, wherein the Hue and cry. 
plaintiff obtained a verdict for 85/, 16s. 9d. damages and 
40s, coſts at Norfolk ſummer aſſiſes 1759. on the iſſue tried 

© before Mr, Juſtice Deniſon, ſubject to the opinion of the court 

upon the following caſe. 5 


varge, againſt the form of the ſaid ſtatutes, as the aforeſaid John WY. 
1 who as well, Sc. above complains againſt them; and + al 
this they put themſelves upon the country, and the ſaid John 4 
like wiſe. 1 4 1 
At the trial of this cauſe the following caſe was made for the opi- 18 
nion of the court of Common Pleas. | bl | 
* 605 4 4 3 

as i 8 5 1 


Upon evidence it appeared that on the 13th of February 1759. Caſe for the 
2dout half an hour after four o' clock in the afternoon, the plaintiff opinion of the 
t out on horſeback from Brandon in Suffolk for Weſt Wynch near ©" 
nm in Norfolk, and after having paſſed through Weeting, (a vil- 
ize about a mile from Brandon) and gone about two miles beyond 
Weeling, he was ſtopped on the highway in the evening while it 
Was light about five o* clock, by two men on foot in ſailors habits, 
nknown to plaintiff, who had large clubs in their hands, one of 
Which men caught hold of plaintiff's horſe's bridle, and demanded 
money, and on plaintiff's ſtriking him with the great end of his 
ip, he fell down with his arms entangled in the bridle, and the 
ale fell down, upon which the other man (being the talleſt) then 
Wed plaintiff off his horſe with a club, and gave him ſeveral 
fal on the head, which ſtunn'd him for ſome time, and then the 
to men robbed him of 82 J. 125. 9 d. in money, 9 
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of 36. pieces, moidores, half moidores, 18 5. pieces, guineas, ang 


half guineas, in three canvas bags or purſes, and ſome loofe Money 
amounting to 3 5. 64. in filver, and ſome halfpence, and alg f 
ſome other money as hereafter mentioned, and alſo of the ſai three 
canvas bags or purſes, and a ſilver watch, the maker's name C 
London, but the number forgotten, and the point of the hour hang 
was broke off, to which was affixed a black ribband and a wag 
| «key; that one of the ſaid three bags or purſes was à double bay 
or purſe, and that part of the ſaid money was at one end d 
it, and that the other end was quite worn through, and had! 
hole in it; that one of the ſaid men was tall and luſty, had: 
. brown woollen cap or bonnet on, and a blue jacket, was of a ffeſt 
complexion, had particular large red eye brows and full rudg 
checks, by either of which plaintiff thinks he could have know 
him from any other perſon ; that the other was a middle fized man 
of a dark complexion, had on a narrow cut brimed hat bound round 
with black ferret, and a blue jacket, that they turn'd his horſe loo 
and went off towards Heckwold with Wilton; that he followed hi 
horſe to Methwould Lodge, being about a mile from the place wher 
the robbery was committed, and which is in the pariſh of Me. 
Would, and about a mile from the town of Methævould in the rad 
from Meeting to Weſt Mynch, but being much bruiſed and welt 
through loſs of blood, he was half an hour in getting there; and 
that at the ſaid lodge he gave notice to Thomas Hepworth, (who liyel 
there, and who from the deſcription given by the plaintiff ſaid I 
had ſeen the robbers that day in the way to Brandon) and to everi 
other perſons then aſſembled there, of the ſaid robbery, and delird 
ſome of the ſaid perſons to purſue the robbers, but that no but! 
cared to go as the night was coming on; that thereupon the (ad 
_ [Thomas Hepworth helped him to his horſe, and adviſed him to gol 
Metheoould, (being then the neareſt village or town) which 1s oy 
a mile further on towards Weſt Wynch, and get people to go ut 
the robbers, but that the plaintiff knowing Mr. C bern Denim, e 
of Meeting, whom he knew to be an active man, turned back an 
went to Veeting with Oſborn Denton, jun. his ſon and ſome ot 
perſons who were at Methwould Lodge, but that Ofborn Dent, ja 
not being at home, he there called at two alehouſes, and told 6 
veral people of the robbery, as ſet forth in the Gazette. 
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That it appeared in evidence there were two conſtables ory 
ing living near the road fide where plaintiff paſſed, but that he "| 
not give any notice of the robbery to either of them, not got 
notice thereof in writing at either of their houſes, but the Pla p 
did not know nor had been informed that there were ſuch * 
tables till after he arrived at Lynn the day afterwards wo 
{Veeting he went immediately back to Brandon, the next EY 
and about a mile from Meeting, and arrived there much wo ' 
with his wounds, loſs of blood and fatigue, at the CK, my 
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wween 6 and 7 o' clock that night, and immediately told one John 
Hatun of the robbery, and ordered him to go and purſue the 


-obbers, and take what method he could to apprehend them, at his 
1 2 7 that thereupon  Hookham, with a ſoldier who was fur- 
niſhed with a horſe by plaintiff for that purpoſe, and who is now on 
duty in the army, went to Meeting, Wilton, Hockwold and Feltwell, 
and ſearched about thoſe towns for the robbers, but could not find 
them; that when Hochham was at Feltabell, which is five miles from 
Brandon, and not before, he inquired for and told one Ambreſe 
Wiiteman, the conſtable of that pariſh, of the robbery in the man- 
ner deſcribed in the Gazette, and alſo that immediately after plain- 
ifs arrival at Brandon, he fent one John Brown, the hoſtler of 
the ſaid inn, for John Newton, one of the conſtables of Branden, 
to inform him of the robbery; that the ſaid Brown went to the 
id conſtable's houſe and called at the window, and aſked for the 
ſad Jobn Newtcn ; that a perſon, whom by the voice he took to be 


a woman from within the ſaid houſe, aſked what he wanted with 


him, to which the ſaid Brown anſwered, I want to tell him that 
„Jan the drover (who was known to Newton) has been robbed, 
„and wants him;“ and thereupon the ſaid perſon within replied 
that the ſaid Newton was not at home ; that the ſaid Brown returned 


and told plaintiff that Newton the conſtable was not at home; that 


plaintiff did not inquire for any other conſtable of Brandon, though 
| there was another conſtable of that town, (one Secker) but who 
had never acted in his office, and the plaintiff was not informed of 
bim till the next morning; that the plaintiff being that morning 


| about ſeven o' clock at the furgeon's who dreſſed his wounds, New- 
| tm the conſtable came to him and told him that he had heard that 
' the plaintiff had been robbed, and had ſent for him (Newtsn) the 
; night before, and was ſorry he was not at home; that thereupon 
F pantiff gave Newton an account of the robbery as in the Gazette; 
| that that morning in order to make out the exact ſum he was robbed 


ſer to reckon up his money (from his written accounts or marks) 
and on ſuch reckoning he found that he had been robbed of 
v2 | 125. 9d. but that two days afterwards and before the notice 
in the Gazette, upon further recollection plaintiff diſcovered that he 
had been robbed of 2 J. 165. in one parcel and 11. 105. in another 
parcel, over and above the ſaid 82 J. 125. 9d. which ſums were 
ikewife contained in the ſaid three canvas bays. That it appeared 
ſuther both from the examination of the plaintiff, and the evidence 
vi the two conſtables of Meeting, that if notice on the night of the 
190bery had been given to them thereof in order to make immediate 


3 to paſs the river (as the robbers who were on foot made 
en way toward Hockwold with Milton, which village is ſo bounded 
Ja river that it could not eafily be got over but by a ferry) there 
| 2 | | WIS 


0% he not being able to write or read, ſent for one Mr. John Brew- 


purluit after the robbers, and it had been known the robbers had 
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Was great probability that the robbers might have been 
| night, | | 


That the plaintiff on the 24th of the ſame February publiſhed 
account of the robbery in the London Gazette in the words and 
figures following: Notice is hereby given purſuant to an 28 of 
parliament made in the 8th year of the reign of his preſent Ma 
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action within the time limited by law, and neither of the felons! 
have ſince been apprehended. 2 5 


jeſty King George the ſecond, intitled, An act for the amendment 


man of a freſh complexion, had a brown woollen cap or bonnet 


ſome filver, and ſome halfpence, and three canvas bags or purks, 


Whitworth -received aiterward by inquiring believes they welt 
for. London.” OE 


The queſtions reſerved for the conſideration of the court ate, 


J. Whether there was ſufficient notice given of this robber) F 


2d. Whether the perſons who committed the robbery, and tis 


— 


taken that 


of the law relating to actions on the ſtatute of he and cry, Th 
John Whitworth of the pariſh of Meſt Wynch in the county of 
Norfolk drover, on Tueſday the 13th day of this inſtant Felruun 
1759. about five of the clock in the afternoon of the ſame de 
on the King's highway leading from Weeting to Methwold in the 
ſaid county, between the 82d and 83d mile ſtones in the high 
road leading from London to Lynn in the hundred of Grin 
in the pariſh of Hockwold with Wilton, or Feltwell (but the fil 
John rather thinks it in the pariſh of Feltwell, being ſo lately nn. 
formed) in the ſaid county of Norfolk, was aſſaulted, wounded, 
ſtopped and robbed by two men on foot unknown to the ſid 
Jobn Whitworth in ſailors dreſſes, one whereof was a tall luſh 


on, and a blue jacket; and the other a middle fized man ofa 
dark complexion, wearing a ſmall brimed hat and a blue jacket, 
who took from the ſaid oh Whitworth 821. 125. gd. in mong 
moſt part whereof was in guineas, the reſt in Portugal piece, 


in which was contained all the ſaid money except ſome filver and 
halfpence, which were looſe in his pocket, and alſo a fit 
watch, the maker's name Clay, London, to the beſt of the fat 
John Whitworth's remembrance, number forgot, but the point 
the hour hand was broken off, with a black ribband and tix 
watch key, and then they made off towards Hockwold with Wik 
ton aforeſaid towards London, and by the deſcription the ſaid fu 


The plaintiff was examined, gave bond, and commenced b 


enable plaintiff to maintain his action ? 


money and things of which the plaintiff was robbed, vet 


Authciently deſcribed in the Gazette ? Thi 


| 
i 
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This caſe was argued in this term by Heuitt the King's ſerjeant 


ſor the plaintiff, and ſerjeant Foſter for the defendants, 


1. It was inſiſted for the plaintiff, that conſidering the miſerable 


ſituation he was in, after the robbery, he, with as much convenient 


reed as might be, gave notice of the robbery, both to the inhabi- 
Go of a village near the place where the robbery was commit- 
ted, and alſo to A conſtable of the hundred of Grimſboe, according 


to the ſtatutes of 27 Eliz. c. 13. . 11. and of the 8 Geo. 2. c. 16. 


1. And to ſhew what notice was ſufficient for plaintiff to ground 
tis action upon, Were cited 4 Leon. 18, 19. pl. 63. Ny 155, 156. 


March 10. p. 28. 2 Sid. 45. 1 Show, 94. And to ſhew what is 


x good notice within the Hat. 8 Geo. 2. c. 16. cited 2 Stra. 1170. 
200. It was argued for the plaintiff, that the felons, the time, place, 


and the goods and effects, were ſufficiently deſcribed in the Gazette. 


For the defendant it was inſiſted, that the whole ſum whereof the 
defendant was robbed was not mentioned in the Gazette; and 2dly, 
that a very material deſcription of one of the robbers whoſe eye-- 
brows were ſworn to be red (on the trial) was not taken notice 
of in the Gazette, which was much inſiſted upon by ſerjeant 
Fler as moſt material for the defendant ; and of that opinion was 
the court, and gave judgment for the defendant. 


Sandford verſus Rogers, Eſq; C. B. 


""HIS was an action upon the caſe upon promiſes. The de- Nul tiel re. 
fendant pleaded a recovery in B. R. in bar; the plaintiff re- cod replied 


plied nul tiel record & hoc paratus eft verificare, &c. the defendant recovery in 


demurred, and ſhewed for ſpecial cauſe that the averment in the re- B. R. and 


FP. . concludes 
plication was ill. 5 


| | ” | ment, and 
Poole for the defendant inſiſted that, when the plaintiff had replied good. 

nul ttel record, there was a compleat iflue joined, and that it ought to 

have concluded with giving a day to the defendant to produce the 

record, and not with an averment, and this being ſhewn for cauſe 

of demurrer the replication is bad ; and to prove this cited 1 Barnes 

240. and Cooke's Practice in C. B. 56. as directly in point; and ſaid 

that unneceſſary prolixity in pleadings was to be diſcountenanced; 

that this was the ſame thing in effect as if a defendant was to plead 


* general iſſue, and conclude with an averment inſtead of going 


Hewitt for the plaintiff. The law of pleading is to be determined 
ptecedents, and therefore I have looked into the books of en- 


ies which muſt govern, or the rules of pleading will be at ſea. 
Ge Bade 


Ia 


to a plea of a 
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Hilary Term 33 Geo. 2. 1760, 


Words. 


2 Sho. 77 


Skin. 183. 


In Lilly's Entries, fol. 7, 182, 393, 404, 473, 498. the plea ox. 
plication of nul tiel record is concluded with an averment; 00 ; 
2 Lutw. 945. and the precedents are uniformly ſo, where the cot 
pleaded is of another court; but where it is of a record of the (yp, 
court, I do own there are ſome precedents where the concluſion ; 
to the record, and not with an averment. 1 Ld. Raym. 5 50. cen 
verſus Wickett, Garthew 517. S. C. and vide Carth. 517, Dyer 227 
Hence it appears that the precedents are in favour of the concluſc 
with an averment when the record pleaded is of another coun 
Nota; The caſe in Cooke's book, does not ſay whether the recyy 
pleaded was of this, or another court; and in anſwer to 1 Bann 
240. he cited Comyns 533. Newbury verſus Strudwick. 


Poole in reply. Many precedents have been cited, which are ce. 
tainly ſo, as my brother Hewitt has ſaid; but ſurely there are n 
infinite number of precedents in the books which at this time woll 
be held very ill, as in trover a variety of ſpecial pleas may be 
found, which now would be very bad, and held to amount to th 
general iſſue; What I rely upon is, that there was a compleat iſle 
without any rejoinder, 


The court (abſente C. J.) were of opinion that the replicatin 
was very well, eſpecially as this was a record of another court; and 
ſeemed to think that either way was well enough, _ 


Judgment for the plaintiff. 


Tindall ver/us Moore. C. B. 


3 was an action of flander, upon ſeveral ſets of work 
1 ſpoke by the defendant of the plaintiff; verdict for the 
-plaintiff upon the firſt and fifth ſets of words, damages 405. Th 
. firſt ſet were theſe, That rogue Jo. Tindall (meaning the plaintif 
that ſet the houſe on fire, (meaning the ſummer-houſe that vi 
| burnt, in the occupation of one Mr. Cotton) and if any boch wil 
give me charge of him, I will carry him to New Priſon, —The fiſth 
let of words were theſe : Jo. Tindall (meaning the plaintiff) # 
the houſe on fire, (meaning the ſame houſe), 738 


It was now moved in arreſt of judgment that the latter ſet 
words were not actionable, for that every count in a declaration, 
a ſubſtantive count, and the innuendo (meaning the ſame * 
ſhall not relate to the ſummer-houſe mentioned in the firſt {t 
words. 5 e 


Pr 


n 


Hilary Term 33 Geo 


4 tre _—_ 


2 T9960; 


— 4 


per curiam. Although the latter ſet of words be not of them- 
{:1ves actionable, yet they ſhall have relation to the former ſet; and 
we muſt take them to have been ſpoken maliciouſſy, as the jury 
hate found for the plaintiff, 


_— for plaintiff, Davy for the defendant, Nares for the 
plaintift. „ ” 


Watts plaintiff Birkett deforcient. C. B. 


hays t f th 
the return of the writ of covenant, as appeared to the court upon af 


affidavits. Per curiam, The crown has a right to the poſtfine at the nant. 
return of the writ of covenant, and not before, and the poſifine is 2 Inſt. 411, 
for licence to accord, and is the King's ſilver; the prefine is not the 97 

» 


\ King's filver, ſa that as the King's filver became due and was paid The 46. 


poſtfine 


though it has paſſed through all the offices we will ſet it afide, and = _— 
not put the parties to the trouble and expence of a -writ of error. e 


Vide Barnes s Supplemt. 32. Barber verſus Nunn. 


Holdfaſt verſus Morris. C. B. 


TP HIS was an action of treſpaſs brought againſt the tenant in Ia an action 
poſſeſſion for the meſne profits (after a judgment againſt the fon de meine 


caſual ejector) ; for it was lately reſolved by all the Judges, that recovery in 
this action lies for the meſne profits from the time the tenant in poſ- sjedment de- 
Leſſon has notice of the leſſor's title, though the tenant lets judg- — 72 


the judgment againſt the caſual ejector. 


| Now it was moved by ſerjeant Hewitt for the defendant for leave 
0 pay a ſum of money into court, who compared this action to an 
en on the caſe for the uſe and occupation, in which action 
hp may be paid into court. Sed per totam curiam, This is treſ- 
** a forticus occupation, but the action on the caſe is upon a 
E rac; either expreſſed or implied, and denied the motion; and it 
Nes lad the like motion had been lately denied in B. K. 


Eaſter 
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HIS fine was ſet aſide and vacated after it had paſſed all the Conuſor dies 
offices and was compleated, becauſe the conuſor died before before che re- 


ofter the death of the conuſor, the fine is void; and therefore is the King's 
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ment go by default, and his name does not appear in the record of ney into court. 
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Eaſter Term 
33 Geo. 2. 1760. 


Bayley verſus The Univerſity of Oxford. C. B. 


A recovery HE queſtion in this caſe was, whether a common recovery 


ſuffered of an . 
e agg ſuffered of an advowſon in groſs, and one acre of land on 


groſs and one a writ of entry ſur diſſeiſin in le poſt, was good in point 
acre of land of law; upon ſearching for precedents, fixteen were 
5 getagt found where recoveries of advowſons in groſs, and a little land ha 
ſeiſin in le been ſuffered upon writs of entry ſur diſſeiſin in le poſt, and n0 
poll, is good. caſe was to be found where ſuch a recovery was ever held bad; 
and Dormer's caſe is in point. And the court refuſed to hear ay 
argument againſt this recovery; and ſaid, that if this was res integra, 
it might not be right (perhaps,) yet quod fier: non debut fattun 
valet, And the court gave judgment for the plaintiff, viz. that the 

recovery was good, without argument. 


Cooper verſus Sherbrooke, Eſq; in replevin. C.) 
m_ : 1 was a judgment of nonſuit for want of a declatata 
| vowant exe- } and a writ de retorno habendo was awarded the 12th of ji) 
hr pr writ 1759. On the 2d of Ofober following the plaintiff ſued out a vil 
ter ark. of Of ſecond deliverance, and afterward the avowant executed a writ 
ſecond deli- inquiry of damages; and now it was moved by Hewitt and Do 
heir pa and ſerjeants for the plaintiff, that the writ of inquiry was ſuperſed 
F449 by the ſuing out the writ of ſecond deliverance ; but upon ſhevil 
cauſe, it was anſwered by J/hitaker and Nares, ſerjeants for i 
avowant, that although a writ de retorno habendo was award 
(which is the common courſe in the caſe of a judgment of nonl 
in replevin,) yet by the ſtat. 17 Car. 2. c. 7. the avowall hat 
election to ſue out a writ of inquiry of damages to recover gi 
plaintiff the arrearages of rent, and that although a writ of oy 
deliverance is a ſuperſedeas to the writ de retorno habendb, Jet 1 
not a ſuperſedeas to the writ of inquiry, agreeable to the iy” 
Palm. 403. and of that opinion was the whole court, ** 
charged the rule to ſhew cauſe why the writ of inquiry ® 


inquilition taken thereon ſhould not be ſuperſeded, A 


_—_—. 


© Faſter Term 33 Geo. 2. 1760. Hos 117 


And Bathurſt Juſtice ſaid, that by the ſar. 17 Car. 2. the legiſ- 
ature :ntended that the proceeding upon that ſtatute by wrzt of in- 
quiry, frert facias, and elegit, ſhould be final for the avowant to re- 
cover his damages, and that the plaintiff was to keep his cattle, not- 
withſtanding the courſe of awarding a writ de retorno habendo, which 

| © a right judgment; for the ſtatute hath not altered the judgment 

at common law, but only gives a farther remedy to the avowant. 
Vide Carth. 253. Baker v. Lade, 1 Salk. ꝙ 5. Latch 72. and F. N. 

. 150. margine. Quœre, Whether the writ of ſecond deliverance 
in this caſe is not taken away by the ſtatute ? 


Lowheld ver/us Jackſon. C. B. 


HE plaintiff declared in covenant of laſt term; the defendant Practice. 
obtained a Judge's order for three weeks time to plead, and bung de 
on the firſt of March laſt obtained another order for one week's plead il. 
further time upon pleading iſſuably and taking ſhort notice of trial _ 4 15 
for the then next aſſiſes if neceſſary; the defendant pleaded a reco- — iy : 
| very in another court, whereupon the plaintiff ſigned judgment; 

and now it was moved to ſet aſide the judgment by ſerjeant Davy, 

who inſiſted that the defendant had complied with the terms of the 

judge's order, and that this was an iſſuable plea. But per curiam, 

Although this be an iſſuable plea within the letter of the Judge's 

order (yet it is not ſuch within the true intent and meaning of it, 

which was to ſpeed the plaintiff in the trial of his cauſe by the 
country), and although we will ſet afide the judgment, and the 

plaintiff ſhall reply nul tiel record, yet if it be not produced within 

the proper time there ſhall be judgment for the plaintiff, and the 

Getendant ſhall be bound to take ſhort notice of executing a writ of 

inquiry within the preſent term. Hewitt ſerjeant for the plaintiff, 

Wednejday zoth April, being the 8th day in term. 


ca, ˙ (ü _- | = 


— 


Atkinſon verſus Taylor. C. B. 


Con. — 


9 was moved to ſet aſide a capias ad reſpondendum, becauſe there! relies : 
was not 15 days between the tee and return thereof; to this it p. Is ys 


ves anſwered, that it is error, (if any thing) and not an irregularity ; between the 


D 


— 


. . : ww turn of a ca- 
lat fer curiam, This caſe was over-ruled, and the capras ſet aſide, pias ad re- 


H h | Repping- 


'0 prove which was cited 1 Barnes 295. Williams verſus Faulkner, telle and e. 
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| 
1 Reppington executor verſus the Guardians and Goye.. 
g 1 nors of Tamworth School. 
lt | [' ma * quare i mpedit of a donative vicarage, the defendant Craved 
1 ended. oyer of the original writ, which he ſet forth in his plea, and 
WEN: ſhewed a variance between the writ and the count; and now i: wi 
N moved for leave to amend the declaration, which was granted on 
1% payment of coſts, and the defendant is to plead de novo. Hewiy 
i for plaintiff, Poole for defendant. e 
«ro Robins widow verſus Crutchley and his wife and ans 
Wo ther in dower. 
1 Entred among the pleas of land of this term. Roll 44. 
„ Declaration in Sa fordſbire, A: N Robins widow, who was the wife of Jin 
66118 lower. Ea . 
4 1 to Wit. Robins, Eſq; deceaſed, by Thomas Vaughan het al. 
114 torney, demandeth againſt Brooke Crutchley, Catharine his wife, and 
ER Jane Robins ſpinſter, the third part of thirty meſſuages, fifty bam, 
11 4 fifty ſtables, thirty orchards, thirty gardens, three hundred acres d 
woo land, two hundred acres of meadow and three hundred acres d 
144 paſture, and common of paſture with the appurtenances in Bilfm, 
08 Molverbampton and Willen-hall in the ſaid county of Stafford, and 
TH alſo the third part of nine coal-mines in Bilſton, Wolverbamfin 
1 and Willen-hall aforeſaid, as her dower of the endowment of tie 
17 ſaid John Robins heretofore her huſband, by writ of our Lord tie 
[3% King of dower whereof ſhe hath nothing, &c. 
lt Plea. And the ſaid Brooke, Catharine his wife and Jane by Robert Pur 
4% doe their attorney come and ſay, that the ſaid Aun ought not to hai 
1 her dower in this behalf, as having been the wife of the ſaid ji 
14 1ſt, Ne un- Robins deceaſed, becauſe they ſay that the ſaid Ann never was at 
1 Wer accoupee. coupled to the ſaid 7h Robins deceaſed, in lawful matrimony; and 
1 this the ſaid Brooke, Catharine and Jane are ready to verify; where 
1 fore they pray judgment if the ſaid Ann ought to have her dot 
bY! of the tenements, common of paſture and mines aforeſaid; and tix 
"WY ſaid Brooke, Catharine his wife and Jane for further plea in bar If 
1 leave of the court here for this purpoſe firſt had and obtained, 4. 
| 1 cording to the form of the ſtatute in ſuch caſe lately made and 7 
l 2d Plea ne vided, ſay, that the ſaid Aun ought not to have her dower of 
Men unques ſeiſie tenements, common of paſture and mines aforeſaid, with the 4 
Nen que Gower. | | | = 2 hins decealc%, 
n purtenances, of the endowment of the ſaid 70h Robin th 
Tk 1 becauſe they ſay that the ſaid John Robins deceaſed, neither cn 7 
en 
i 
i ! val 
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57 on which he is above ſuppoſed to have eſpouſed the ſaid Ann, 
ncr at any time afterwards, was ſeiſed of the tenements, common 
of paſture and mines aforeſaid, with the appurtenances, whereof, 
Ge. of ſuch eſtate whereby he could thereof endow the ſaid Ann ; 
and of this they put themſelves upon the country. 
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And the ſaid Ann faith that as to the ſaid plea of the ſaid Brooke, Replication 
(atbarine his wife and Jane by them firſt above pleaded in bar, dende in 2. 
he the ſaid Ann, by reaſon of any thing in that plea above alledged, court of 
oyeht not to be barred from having her dower aforeſaid, as not e 8 
having been the wife of the ſaid John Robins, becauſe ſhe faith that . 
heretofore, to wit, on the twelfth day of February in the year of wife and is 
our Lord 1754. in the court Chriſtian held at Litchſeld in the ke Rabin. 
county of Stafford, before the worſhipful Richard Smalbrooke, doctor 
of laws, official principal of the right reverend father in God Fre- 

{rick by divine permiſſion Lord biſhop of Litchfield and Coventry, 
one Sir William Wolſeley, Bart. did implead the ſaid Ann in a cauſe 
of divorce by reaſon of adultery, and did then and there in the ſaid 
court Chriſtian exhibit a libel againſt the ſaid Arn, thereby charging 
and alledging that the ſaid Ann was the wife of him the ſaid Sir 
Villam Wolſeley, and thereby alſo charging and alledging that ſhe 
the ſaid Ann had committed adultery with the ſaid Fohn Robins 
after ſhe was the wife of him the ſaid Sir William Wolſeley, and the 
fad Sir William Wolſeley did by his ſaid libel, amongſt other things, 
| pray that the ſaid Ann might be divorced from him as his wife 
| trom bed and board and mutual cohabitation, by reaſon of adulter 
| with him the ſaid John Robins; to which ſaid libel ſhe the ſaid Ann 
a did plead in bar, that ſhe was the lawful wife of him the ſaid John 
| Rivins, and not the wife of the ſaid Sir William Wolſeley, and that 
ſhe was lawfully married to him the ſaid John Robins according to 
the rites and ceremonies of the church of England on the 16th day 
. of June 1752. in the pariſh church of Caſtle in the county of Sta- 
%, and by her ſaid plea in bar did pray, amongſt other things, 
1 that ſhe might be decreed and pronounced to be the lawful wife of 
0 bim the ſaid John Robins, and to have been lawfully married to 
0 bim on the ſaid 16th day of June 1752. and fuch proceedings were 
„had upon the ſaid libel and plea in bar; that afterwards and before 
er ay definitive ſentence was pronounced in the ſaid court Chriſtian of 
Ede aid biſhop of Litchfield and Coventry, to wit, on the 24th day 
by of une in the year of our Lord 17 54. the ſaid cauſe was removed 
„o the Arches court of Canterbury before Sir George Lee, Knt. 
doctor of laws, official principal of the ſaid court of Arches, by 
Proper and legal proceſs which iſſued out of the ſaid court of Arches 
ts lor that purpoſe upon the appeal, and at the inſtance of her the ſaid 
Am, but before any definitive ſentence or judgment was given or 
C nounced in the ſaid cauſe by the ſaid court of Arches, to wit, on 
ue 31ſt day of December in the year of our Lord 1754. he the ſaid 
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Der vurrer. 


John Robins died, to wit, at Stafford in the county aforeſaid. ," 


of December in the year of our Lord 1757. upon full evidence ang 


afterwards, to wit, on the firſt day of December in the year of 2 | 

Lord 1757. the ſaid cauſe came on to be heard, and the Queſtion 
put in iſſue by the ſaid plea, whether ſhe the ſaid Ann had been 
the lawful wife and was then the widow of him the ſaid Jul 
Robins, came on to be determined by the ſaid court of Arches; and 
the ſaid Sir George Lee, judge of the ſaid court, did on the firſt dy 


hearing of advocates and proctors on both ſides, by his nterlocutory 
decree, having the form of a definitive ſentence, pronounce, deere 
and declare, that ſhe the ſaid Ann had been the wife, and then was 
the widow of him the ſaid John Robins, and was lawfully married 
to him on the 16th day of June 1752. to wit, at the pariſh church 
of Caſile in the ſaid county of Stafford, which ſaid ſentence is in full 
force and effect not reverſed, vacated or otherwiſe annulled, as by 
the ſaid proceedings and ſentence remaining in the ſaid court of 
Arches at Doctors Commons in the city of London may more fully and 
at large appear; and the ſaid Ann doth aver that the ſaid court of 
Arches had full juriſdiction of the ſaid cauſe, and that the faid ſer. 
tence was fairly and juſtly obtained upon full evidence, and upcn 


hearing of advocates and proctors on both ſides; and the ſaid Am 


doth aver that Ann Robins, mentioned in the ſaid libel fo exhibited 
by the ſaid Sir William Welſeley againſt the ſaid Ann as aforeſaid 
and the ſaid Ann, the now demandant in this action, are one and 
the ſame perſon, and not different perſons ; and that the ſaid in 
Robins, mentioned in the ſaid libel, and alſo named in the {aid 
ſentence of the ſaid court of Arches, and the ſaid Jon Robins, the 
huſband of the ſaid Ann in the ſaid declaration mentioned, is one 
and the ſame perſon, and not different perſons ; and this the {ai 
Ann is ready to verify; and therefore prays judgment for her dove! 
aforeſaid, and if the ſaid ſentence can be gainſaid; and whether the 
ſaid Brooke, Catharine his wife and Jane are not eſtopped by the {21d 


ſentence to ſay that ſhe the ſaid Ann was never accoupled to the 


ſaid Jahn Robins in lawful matrimony; and as to the ſaid plea df 


the ſaid Brooke, Catharine his wife and Jane by them ſecondly abo 
pleaded in bar, whereof they have put themſelves upon the count!) 


ſhe the ſaid Ann doth fo likewiſe. 


And the ſaid Brooke, Catharine his wife and Jane, as to the ſad 
plea of the ſaid Aun above in reply pleaded to the faid plea of i 
ſaid Brooke, Catharine his wife and Jane by them firſt above plead 
in bar, ſay, that the ſaid plea in manner and form as the ſame | 
above plezded by way of reply, and the matters therein contained, 


OO : | f 
are not ſufficient in law for the ſaid Ann to have her dowe! of t 
tenements, common of paſture and mines aforeſaid in this b 


ehalf, & 


having been the wiſe of the ſaid Jobn Robins deceaſed, to Ns * 
y 10 


the 


in manner and form aforeſaid above pleaded by way of rep 


re ready to verify; wherefore for want of a ſufficient replication in 


rn W» i... 


2 
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the ſaid Brote, Catharine his wife and Jane need not, nor are they 
obliged by the law of the land to anſwer thereto; and this they 


tie behalf the ſaid Brooke, Catharine his wife and Jane, as before, 
pray judgment if the ſaid Ann ought to have her dower of the tene- 
ments, common of paſture and mines aforeſaid. 


And the ſaid Ann, ſince that ſhe hath above by replving to the Joinder in de- 
ea of the ſaid Brooke, Catharine his wife and Jane firſt above water. 
pleaded alledged ſufficient matter in law to have her dower aforclaid, 
as having been the wife of the ſaid Jobn Robins, which ſaid matter 
ſhe is ready to verify, and which ſaid replication and the matter 
therein contained, the ſaid Brooke, Catharine his wife and Jaue have 
not denied, nor in any Wiſe anſwered thereto, but the verification 
thereof to admit do wholly refuſe, prays judgment for her dower 
aſoreſaid to be adjudged to her, &c. And becauſe the juſtices here Curia adviſare 
will adviſe amongſt themſelves of and upon the premiſſes, whereon 1 
the ſaid parties have put themſelves upon the judgment of the court, ON 
before they give their judgment thereon, day is given unto the ſaid 
parties here until the morrow of the Aſcenſion of our Lord, to 
hear their judgment of and concerning the ſaid premiſſes, for that 


| the ſaid juſtices here are not yet adviſed thereof, @c. And as to 


the trying of the ſaid iſſue above joined between the ſaid parties to 

be tried by the country, the ſheriff is commanded to cauſe to come ward of a 
here on the ſame day twelve, Cc. by whom, Sc. and who neither, venire facias 
Ec, to recognize, Fc. becauſe as well, Cc. At which day here ee = 
come as well the ſaid Ann Robins by her attorney aforeſaid as the e 
lad Brooke, Catharine his wife and Jane by their ſaid attorney, and Vicecomes 


the ſheriff did nothing upon the ſaid writ, ner did he ſend back pre 188 


breve. 
the ſame: And becauſe the juſtices here will further adviſe amongſt 


themſelves of and concerning the premiſſes whereon the ſaid par- . 

tes have put themſelves upon the judgment of the court before demurter. 

they give their judgment thereon, further day is therefore given to 

the parties aforeſaid here until on the octave of the holy Tr:nity, to 

hear their judgment of and concerning the premiſſes, for that the 

ſud juſtices here are not yet adviſed thereof, Cc. And as to trying Alias ve. fa. 

the iſſue aforeſaid above joined between the parties aforeſaid to be awarded. 

ned by the country, the ſheriff, as before, is commanded that he 

cue to come here on the ſame day twelve, &c. to recognize in 

orm as aforeſaid ; at which day here come as well the ſaid Ann by 

© attorney aforeſaid, as the ſaid Brooke, Catharine his wife and 

Jane by their ſaid attorney, and the ſheriff did nothing upon the 

mention writ, nor did he tend back the lame ; whereupon Judgment for 

Premiles aforeſaid whereon the parties aforeſaid have put them- the defendants 

cles on the judgment of the court here having been ſeen, and by e 5 

= Juſtices here fully underſtood, and mature deliberation deing 2 
"upon had, for that it appears to the juſtices here that the ſaid 
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Eaſter Term 33 Geo. 2. 1760 


plea of the ſaidd Am Robins above in reply pleaded to the e 
the ſaid Brooke, Catharine his wife and Jane, by them firſt aboze 
pleaded in bar, and the matters therein contained, are not Cufficien 
in law for the ſaid Ann to have her dower of the tenements, com. 
no reſpect mon of paſture and mines aforeſaid ; therefore no reſpect ben 


| being had to had to the iſſue aforeſaid above joined between the parties aforeſaig 


the iſſue to 


the country, 80 be tried by the country, it is conſidered that the aforeſaiq Am 


Robins take nothing by her writ aforeſaid, but be in mercy for her 
falſe claim thereof; and that the aforeſaid Brooke, Catharine hi 
wife and Jane, do recover againſt the ſaid Ann twenty-two pounk 
two ſhillings and three pence, for their coſts and charges by then 
about their defence in this behalf ſuſtained, to the ſaid Bryj 
Catharine his wife and Jane, by the court of our ſaid Lord th 
King now here with their aſſent, according to the form of the ſu. 
tute in ſuch caſe made and provided, adjudged, and that the (aj 
Brooke, Catharine his wife and Jane, have thereof execution, 


Robins widow ver/izs Crutchley and his wife and ano 
ther. C. B. 


Dower. OWER of lands in the county of Stafford ; the defendant 


Marriage muſt — n + 
be tried by the L plead two pleas ; 1ſt, Ne ungue accouple in loyal matrinmi 


biſhop's cer- & hoc, &c. 2dly, Ne unque ſeiſie & de hoc pon' ſe ſuper patrian; 


Ucate, the plaintiff replies to the firſt plea that ſhe ought not to be barred 
of dower, becauſe ſhe ſays that on the 12 Feb. 1754. Sir Millan 
Molſeley exhibited a libel in the ſpiritual court of Litchſel and 
Coventry againſt her as being his wife, charging therein that ſit 
had committed adultery with John Robins, and prayed a dirom 
from her a menſd & thoro, to which libel ſhe pleaded that ſhe un 
the wife of John Robins and not of Sir William Wolſeley, and ws 
lawfully married to Robins the 16th of June 1752. and prayed thit 
ſhe-might be decreed to be the wife of Robins; and before any de 
finitive ſentence in the court of Litchſieid and Coventry, vis. the 
24th of June 1754, the cauſe was removed into the court of Arches 
upon the appeal of the ſaid Ann, but before any definitive ſentenc 
in the court of Arches, viz. the 3 iſt of December 1754. the (ai 
John Robins died; and afterwards on the iſt of December 175] 
the cauſe was heard in the court of Arches, and upon full evidenc 
and hearing advocates and proctors on both ſides, the court decree 
that the ſaid Ann had been the wife, and then was the wes 
the ſaid Jebr Robins, and was lawfully married to him on the 10 
of June 1752, which ſentence is in full force; and the ſaid 2 
avers that the ſaid court of Arches had full juriſdiction of the ca 
and that the ſentence was fairly and juſtly obtained upon full en 
dence, Cc. and ſhe further avers that Ann Robins in the libel ner 


. | 2 
tioned, and Arn the now demandant, are one and the ſame * 
i 1 ; | 5 


| @n, and that Jobn Robins mentioned in the libel and ſentence 
| iforeſaid, and Jabn Robins, the huſband of the ſaid Ann in the de- 


( * 


" Eaſter Term 33 Geo. 2. 1760. 


— 


caration mentioned, is one and the fame perſon; and this ſhe is 


ready to verify; and therefore prays judgment for her dower, and 


f the ſaid ſentence can be gainſaid, and whether the defendants are 
got eſtopped by the ſentence to ſay that ſhe was never accoupled to 
the ſaid Jobn Robins in lawful matrimony; and as to the ſecond 


plea of ne ungque fſeifie, the the plaintiff joins iſſue to the country. 


The defendarts demur to the replication of plaintiff to the plea 
of ne unque accouple, and the plaintiff joins in demurrer. | 


This caſe upon the demurrer was argued in this preſent term by 
ferjeant Hewitt for the demandant, and ſerjeant Nares for the te- 


| NAnts, 


It was infiſted for the demandant that the ſentence pronounced in 
the court of Arches (touching the marriage of the demandant with 


bn Robins) having a competent juriſdiction of that matter, was 


an abſolute bar to, and concluded all perſons whatſoever to ſay they 
were not lawfully married, until the ſame ſhould be reverſed, and 
notwithſtanding that Robins was not party to the ſuit in the ſpi- 
ritual court; and to prove that this was the law, cited 4 Rep. 29. 
Bunting's caſe; which was thus: J. Bunting and Agnes Ading- 


ſrall contracted matrimony per verba de preſenti, and afterwards 


December 1555, Agnes took to huſband Thomas Tuede, and at- 


terwards 91% July 1556. Jobu Bunting libelled againſt Agnes upon 


the ſaid contract (without naming her huſband Thomas Trede) fot 
a divorce, upon a pre- contract between the ſaid J. Bunting and 
Ines, whereupon decretum fuit quod prædicta Agnes ſubiret ma- 


trinanium cum prefato J. Bunting et inſuper jronunciatum decretum 
| & ceclaratum fuit dictum matrimonium fore nullum, &c. And further 


it was decreed that the ſaid John and Agnes ſhould intermarry, which 


they did, and had iflue the plaintiff, (the ſaid Thomas Twede then 


lving), And it was adjudged that although Twede, then being, de 
fatto, the huſband of the the ſaid Agnes, was not party to the ſaid 
uit, nor to the ſentence in the ſpiritual court which diſſolved the 


mattriage between him and the ſaid Agnes, but the ſaid Agnes only; 


het the ſentence againſt the wife only, being but declaratory, was 


good, and ſhould bind the huſband de facto; and foraſmuch as the 


conulance of the right of marriage belongs to the ſpiritual court, 
and they have given ſentence in this caſe, the judges ot the common 
law ought (although it be againſt the reaſon of our law) to give 
lth and credit to their proceedings and ſentences as conſonant to 
the law of holy church, for cuilibet in ſua arte peryto eſt credendum ; 
and ſo it was adjudged that the plaintiff Bunting was legitimate. 
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Eaſter Term 33 Geo. = 560 2 


In aſſize the tenant pleaded baſtardy in the plaintiff, and he eſtan. 


generally ſpeaking ; but inſiſted that matter of evidence cannot he 


| caſe, knows of no other trial of the legality of a marriage beſide 


luſion, is ſtill liable to be reverſed by a third perſon any ways in. 


upon an iſſue joined, married or nat married, the biſhop ba 


— — — 


ped him by reaſon that he was at another time certified Muljer h 
the biſhop in a replevin between a ftranger and the bailiff of the 
plaintiff, who acknowledged the taking in right of the plaintiff jn 
which the bailiff had aid of the now plaintiff, and there was 10 
tified Mulier; judgment, &c. and a good eſtoppel, as was adjudoe 
there. Bro. Eſtoppel, pl. 78. And many other caſes were Cited 1; 
prove that ſentences in the ſpiritual court were binding. 2 Salk, 4 
3 Med. 164. 1 Salk. 290. Cafth. 225. 2 Stra. 960, 0h. 
6 Mod. 155. 2 Lev. 15. and Hatfield and Hatfeld, cited in 2 $1, 
961. 8 
Serjeant Nares for the defendants admitted that a ſentence i 
the ſpiritual court in a cauſe of marriage was concluſive evidence 


pleaded but only matter of fact; that the law, in this particular 


the biſhop's certificate, and there is no precedent of ſuch a repli 
cation as this, which attempts to draw the trial ad aliud exams, 
It has been urged that the defendants are concluded or eſtopped by 
this ſentence, but this is no record, the whole of it may be by cl 


tereſted, who was no party to the cauſe even after the conclufion 
of the cauſe. Vide Oughton. Ordo Judic. 28. tit. 14. quod Teri 
poteſt inter venire pro intereſſe ſuo; decrees in eccleſiaſtical courts ar 
not (even there) conſidered as concluſive, as appears by the fame 
book, fol. 300. /. 3 & 4. In cauſa matrimonial! non obſtat exceſti 
rei adjudicatæ, vel quod ſententia tranſit in rem judicatam ; quia ſet 
tentia lata, in cauſa matrimonial, contra matrimonium nunquan trut 
fit in rem judicatam, Et quoties ecclefia decipitur pronunciand ſets 
tentiam contra matrimonium, ex novis probationibus (etiam aliquand 
ex eiſdem) poteſt revocari prior ſententia ; ſo that Sir William Wi 
ley may ſtill controvert the marriage, and the ſpiritual court mi 
hereafter reverſe their ſentence for any thing the court here knows, 
And vide Bracien 304. if 


In breaking the caſe upon this firſt argument Willes C. Juſtice ſaid, 
That at firſt he thought this a very plain caſe for the defendants, but 
that now he found there were different opinions about it; howeie 
if 19000 great mens opinions were againſt the known law of the 
land, he ſhould pay no regard to them; that he ſhould never be for 
ſetting up the ſpiritual -courts above the temporal courts, that 1 
determination in the high courts touching lands ſhall bind ſtrangers 
much leſs ought a ſentence in the ſpiritual court, (to which M. 
Rebins was no party), to bind his heirs ; that this ſentence s 10. 


thing like an eſtoppel; evidence it may be, but nothing 44 
ö 0 J 


= —_— 
tified to us that they were married, there could be no doubt but ti 
biſhop's certificate muſt prevail, Re 


1 
- 7 


Faſter Term 33 Geo. 2. 1760. 125 
. There can be no other trial in this caſe but the biſhop's 
"Beate and no method of pleading whatever can ouſt the bithop 
n " certificate. Robins was no party to the ſuit, and why his 
4X ſhould be concluded by the ſentence, I cannot conceive ; it 
put matter of evidence, which I never thought could be plead- 
785 is a replication of evidence, and therefore I think it is bad. 


Bathurſt Juſtice. The caſes cited by brother Heuiſl for the de- 
mandant prove nothing more than that the courts of law receive 2 
ſentence as conclufive evidence; but the biſhop hath an excluſive 
right, and nothing but his certificate can try this matter ; whether 
the biſhop can certify contrary to a ſentence we cannot ſay, for we 
re aot competent judges of that matter ; the caſe in Bratton makes 
me think we muſt ſend to the biſhop, and whether he is bound by 
the ſentence he knows beſt. : 


Mel Juſtice of the ſame opinion; but as counſel were retained to 
tike notes for a ſecond argument, and demandant deſired it might 
be debated again, the court deferred giving judgment, and ordered 
in ulterius concilium. Poſt 127, 1 


Noe on the demiſe of Newman ves ſus Newman. C. B. 


Nejectment; upon a caſe ſtated for the opinion of the court, it Copyhold 


appeared that the place in queſtion was part of the waſte ground mat be plead 


; 5 : ed to be ſuch 
of the manor of Teddington in the county of Middleſex, and that time out of 


the cuſtom of the manor is, that copyhold lands ſhall deſcend to mind, and 


| L | t b 
the youngeſt ſon, or youngeſt brother, and that the lord of the cteated i. 


ceſtor of the leſſor of the plaintiff, (who claims as heir in Borough mory. 
Engliſh) to hold according to the cuſtom, &c. but the caſe doe 
not ſtate this material fact, viz. that it has time out of mind been 
cent able by copy of court roll. Upon arguing this caſe the court 
were all clear of opinion, that what was ſtated was only evidence ; 
and if it had been ſtated that it was demiſed by the lord ad volun- 
{atm domini ſecundum conſuetudinem manerii tempore E. 3. and that 
It had been granted by copy of court roll ever ſince, it would not 
hae been ſufficient, for it muſt be ſtated, or found, or pleaded to 
be demiſable by copy of court roll time out of mind, or it will not 
be adjudged copyhold ; therefore as the court cannot ſay that this is 
ahbe, the plaintiff has no title, and there muſt be 


Judgment for the defendant. 


K k Trinity 


manor in the year 1722, granted the place in queſtion to an an- time of me- 


1 a. ht 


Prot; Mo Wn ik Wat 


r —.— 


4 e 


4 


% l * 2 n e 
pf * — = Ip . + FY * r ES 
— £2 % 2 N __ —___ 2 1 - „ * . _- S . wr * ——ů— — * 5 — 2 2 cp eres 
8 > 3 8 4 U e RIES TS - ee 2 RI PERF TT TT FP ICY 0 3 
2 — 2 — 1 2 n r 1 hats "EB A e 2 " , — 5 
A - © * yo * RET — 2 — — 4 


2 ” * — * — — — * i = — — 
— — K — — — — + — _ = * * 2 * _ & 2 8 > 
— — rr * — * 7 * % — — — AE * To ma * — — 2 >, — — 
— —— - — — — A 1 —  - 2 —— — — — - a - 2 * — = ——— ——— — 2 = — © 25 S2 1 2 — cw er En - * = — = = - a 
ay — — = — — : —— = — < = & —— - — — > — — — Fx = —— — — — — 2 = 3 — — — = - — * S— — — — = 2 2 — FOES _—_— 
MENT — = - ._— 2 "= —— - - — ——— — — - XY =. ry _— 2 — ry D reer e . S.. TT ron ˙ 
= - * — = — — — — g I > TX — 4 E 2 ad _ 2 = = 
anc 2 GS — — — — — — — 2 —.— 5 =_ = 1 — 3 q 


* "TE i Ia 
— — 
— 


2 
SH a. 
49 
= 
\ - TT 
1 
1 
Is 
17 
' _ 18 
| 
4 Mts Fi 
\ 
© 
? 14 
114 
g 1. 
n T 
ol { & 
* : 
4: it 1 
Dae * 1 
—_ : + 
y i 1 
14 » 
T AS} 
1 1 
l 
. 1 
1 ad! 
15 1 
In 1 
9.1 mY 
1 
R 1 
N. 20; Fo 
K 7 * 
a 1 4 
* i 
» 7 { 
* \ 4 2 
* 1 1 
Tr « ” 
5 2p 
4 
A 15 
4 . 
9 
iin 
it Rf #4) 
URS : 1 
D 
r 
» » 
Ef * 
1 21 
{425 
4 ) 
»} 
| " A 
"7 itt 
| " 
3. 
4.1514 It” 
4 WII 
$4 1:41 JT 
; Wo #7 
Win 
4 f 
1 
ii 
N by 
"vi Fl 
l : * i 
$* 
1d $5; 
i 
IK. 
1 
Fo 
: 
— 
! 
[2 
\ . 
b 
+ 4 
is f? 
: . 
i 
: 14 
* 
3 . 
« 
i 1% 
Jill 
As 
ins) 
% 
'SE 2 
141 
* 
1 
1 i) 
oY 
; 
' I 
! 
if ; 
— 60 
MIL i 
an 
i; ' 
"41S - 
ins; 
116 
11 
14 
7 | fi 
rie 
18 : " 
* wo : 4, 
, 530 . 
4:1 til : 
$1191 4 
1 
1 7 
Wk ) 
Nu: +; 
"+ [A 
. y 
1 i 
[i 14 1 
1 30 
1348; 12 
1 
* 1 
x « 4 : 
1380-8 
7 
„ | 
TT 


—— 


— 
—— . = _— 3 
— — 2 — 
. — ” — ” _ w — — — A 0 — _—_ — 
— : — . env gtrdncthw co 2 — — = - = — A — 8 = Bu C4” 5. "> * — 8 8 2 — — == —— - HIRE AI" \ 
I , — 2 — . — — - — ; — — — - - — — — > — — 2 - — — — —̃ ae 4 5 — 2 — 2 — 7 2 —— —— — — — . — = — — X 83 = s : c 3 © 'S a n r 
— — — 8 8 . — — 3—— >= 3 — 2 _— AGED BA x E III... BE ER INT Wo * x * "I — SES — — * - _ — — . — — — — Etags — — * 3 — 4 — — << 7 — n DP ot > I on, 1 S r l . a: _— —— 2 . - — ä—ä2ů4 — — 
K - — j — —— — — — — — — —— —uy— — —— ——— : — — fs — — * — — — — 2 —— — — x — = 3 bo K — 2 ha — - — 2 R A — — — 
. — — - — a — — — — — — — — — . —ñ—̃ — — R OP, ETERSE —— —— x I ———— = — — — — — ̃ ſͤ— — "= — — : * — - _—_ . = > EDI — = 2 3 = — 75 — I an, LS he OR — ks A rt worry. b \ —— I = * . 
0 2 * — 2 8 — ee = — — — 2 — = = — ̃ on — . : — - xt: = p = a 8 : . — EDT EI : = : | : — . > = . ” — 2 ET 2 3 >; — . 
— . e 2222 — . ——— — En 0 IR — SEES — Tir Oo ens Toe ä 1 — — IS = . E 7 = f : a 3 7 ͤ * CT) _ — — — — . Ä ” + — — aaa: tA 4 3 2 Ge — 7 — 
5 — - — OS... ZE —uͤ—ͤ—ͤ—änöũm 4x — r — EEE IEEE Io EEE oe Se EE — 5 — : E — * 7 5 = e — ͤ w ³¹ͥ20ꝛ por 75 7222 — . _ . - . —_— — — : — ; — — — 1 
q 7 - — —— — — . - — —— - — By « _ — — - — — 8 — —— 8 — — — — ——— hong — — — 2 1 ts 59 — — 2 1 . on — = — — — — — 5 22 2 — — . — 7 ac — == —— — — —— TIS Or ane er - 8 
- — — _ — —— — mn — — —— bo — - —_ __—_— "@, - > > ng > - - — —— 8 A 3 _ oe i act 2 * — —— — — — — . —.— * —— 5 . —_— : = 
AK — 22 — 5 5 — et ene * — — * * — — = ——— = - e — - - == — — 5 e = pry — —— FEW" > = - - — ; - __ Ie 2 _ 2 = - | 1 = — 1 
—— — — — - Co — iro rn — — — — ̃— = — 2 — = l DEV - — © =O —S — q * ud ras . — — — — — — n —————— . WIE Roni ET LD. ho an "FIRE der ; — — . jg 
. . — 4 - _ * * — — 22 2 — — —— — — — Pay - __— — — = —" I — 2 — * — 2 2 — — „ 2 — 5 2 oo 5 1 — 7 <=", 3 2 * 4 I OT fc 
— - 2 — — — * 2 — - - 4 2 X : 1 ne 22 *. 5 2 3 2 * — - — — — Lo _—_ — - * * — D > 2 — 2 E 1 * 2 * > - — 
. — . — — 1 * 2 — - — . - — —— — re n ant 5 — S — — . — _ * — | 7 . — : "A 2 — - | N * a Py © y —— « l \ — 
— - —— : - - 3 > 22 as * = = 75 2 - j F : — 8 5 0 — 2 
. —— . W p 1 k - . 3 be 4 8 ö L = . — go LA. — — 
7h - D. = - — . N — I: — g jp all r 5 * ly l * 1 
L 993 7 8 by PR " >: * E — - 
my 3 - — - - 


_— 
- C — . 
—— c ——_—_— 
— — — 7 
— — 2 
5 * 
* — 


ſm —— - 
2 ů — — 


— ———— — —o— OAT - 
E N 


- — D 
— —ũ—m— — 
— 8 
* . 


Debt on bond 


to indemnify 


from charges 
_ of a baſtard 
child 

Plea that the a 5 I | 
mother took and mother was with them (which was four days) took care of 


. the child from defendants, and that the child hath not ſince ben 
that it has delivered to them by plaintiff, ef hoc, Sc. The plaintiff repliz 


ſince been 


chargeable to : ; x | A . Ki 
the 1 for ſome time provided for it, but for replication ſays, that it 4 


been obliged 
- £O Pay, 
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I rinity Term 


33 & 34 Geo. 2. 1760. 


— 


Hulland verſus Malken and Briſtow. C. B. 


EBT upon a bond; defendants craved oyer of the cond. 

tion, which was, that if they ſhould indemnify plaintf 
Sc. as to a baſtard child, then the obligation to be wid 
otherwiſe, Cc. And then plead that the child is an i. 
fant in the arms of it's mother, and that defendants while the chil 


the plaintiff 


the child and provided for it every thing, but that the mother hath taken away 


that it is true that the child was carried away by the mother, wh 


plaintiff has terwards became. chargeable to the pariſh, and that plaintiff by 
been obliged to pay ſuch charges to the pariſh, whereby he is dan. 
nified; et hec, Cc. Defendant's rejoinder, inſiſts that the child 
an infant under ſeven years of age, and in the keeping of the m6 
ther, and that it was not in their power to take it from ber aud 
keep it, ſo as to indemnify plaintiff; to this the plaintiff demurcy 
and ſhewed for cauſe that the rejoinder is argumentative, neltht 
. confeſſes and avoids, or traverſes or denies, and. is alſo a ff 
from the plea. 8 


The caſe was this; Ann Parker having charged the plaintiff i 
being the father of a baſtard child, he was obliged to give bond i 
indemnify the pariſh ; but in order to get rid of the child, and U 
be clear of the pariſh, he paid the defendants 141. in conſidert0 
whereof they entered into the ſaid bond to indemnify the plaintl 
againſt all damages, charges, &c. which he might be liable a 
put to on account of the ſaid child. 


8 g f Fans in 
Upon arguing this caſe the whole court were clearly of PI 
that the plea was bad; they ſaid this was a general bond to! 10 
niſy the plaintiff}, as to the child, againſt all the world; aud © 


—_— 
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can plead nothing but one of theſe two things, either that plaintiff 
hath not been damnified, or (in excuſe) if he has been damnihed, 

ye himſelf was the occaſion thereof, neither of which they have 

gone; the mother's taking away the child is no excuſe at all. 

Morcover they faid, the replication had ſhewn how plaintiff was 

4mnified ; and the rejoinder 1n effect had admitted it, becauſe it 

had not denied it; and they ſaid, we need not in this caſe ſay whe- 

ther the father or the mother hath a right to have the child while 

under ſeven years of age, becauſe the defendants have bound them- 

ſelves to keep the plaintiff harmleſs againſt all the world; they have 

| confeſſed in their plea that they had the child in their keeping, and 
why did they let the mother carry it away; it was the defendants 
own fault, and cannot excuſe them to the plaintiff, judgment for 
plaintiff, 


NM. B. The Ch. Juſtice ſaid he would give no opinion whether 
the father has any power over the child, who is zullius filius; 
Gratius ſays, truly the mother is the only certain parent; and an 
order of juſtices to remove the mother always removes the child. 


| Biſcoe, Eſq; verſus Kennedy and his wife. C. B. 


5 band is gone abroad and ou⁰Uwed, and the wife although ſhe ap- me 2 ar 
"a pears publicly is wwazved; and now it was moved to ſet aſide the ſhe and ber 


outlawry againſt the wife, and to reſtore her the goods taken upon buſbans out- 
the capias utlagatum which are ſworn to be her ſeperate goods; but Oo. 
law, and if ſhe has any equitable right to them, ſhe muſt go to x<cution.. 
a court of equity, As ſhe appears publickly, ſhe has been wrong- 

fully outlawed, therefore let the rule be abſolute for ſetting aſide 

the outlawry againſt the wife, and be diſcharged as to the re{toring 

the goods. Davy for plaintiff, Hewitt for defendant. 


Robins ve /ig Crutchley and others. . B. Ante 123. 


7 Baa. caſe was again argued this term by ſerjeant Stannford for Biſhop's certi- 

unged for the demandant, was, in ſubſtance very much the ſame, riage in dow- 

with what was aid upon the former argument; for the tenants it er. 

Wes now (aid that ne ungues accouple, Gc. was the general iſſue, to 

4 8 20 new matter can be replied ; and this was principally relied 

A Foole, that there muſt be ſuch a replication as wWill join 

i ue, and the awarding the writ to the biſhop 1s joining the 
* Nultiel record is a general iflue although it concludes with 


all 


# debt upon a bond entered into by the wife dum ſola, the huſ- Debt upon a 
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fer curiam, We muſt take the goods to be the huſband's in point of goods taken in 


the demandant, and ſerjeant Poole for the tenants ; what was paste, he only 
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128 Trinity Term 33 & 34 Geo. 2. 176, 


6 


ſued to the biſhop of London, who certified that ſhe was not a nun 


Eſtoppel, pl. 282. This ſhews that the biſhop's certificate is the oh 


an attempt to ouſt the biſhop of his certificate, and to draw it to 


the biſhop has the only right of trial by his certificate to this court 


for (as Oughton ſays rightly) they may at any time apply to have it 


as this; I think ne unques accouple in loyal matrimonie is à gener 


you cannot plead evidence; this is like ul tiel record, * A 

neral iſſue although it concludes with an averment ; to whic b 4 

can reply nothing but habetur tale recordum. I think the — i 
- 


an averment (like this), if it could be tried by the country it my 


have concluded to the country. But I do admit that in caſe Where 
the biſhop has already certified, ſuch certificate may be replied. 
for to award a ſecond writ to the biſhop, would be to try the my. 
ter twice. J. and M. his wife brought a writ of account againſt / 
who pleaded that M. was a nun profeſſed in the order of minors N 
London, and prayed judgment, Ce. plaintiffs replied that at anc 
ther time they the ſaid F. and M. brought a writ of entry againſ 
one B. who alledged that M. was profeſſed, whereupon a writ if 


profeſſed, and ſhewed an exemplification of this record, and pray. 
ed judgment if the defendant ſhall not be eſtopped to ſay that I. 
is profeſſed. The defendant ſaid they were ſtrangers to that record, 
but the court ſaid, we cannot ſend to the biſhop to certify to u 
that which already hath been done, and appears to us Upon record, 
which is concluſive againſt all. And the court gave judgment for 
the plaintiff, that the defendant ſhould account. Fitz. Ar. ti, 


trial. W. C. and M. his wife brought dower ; the tenant pleaded 
that the wife having married A. and while he was living married ]. 
of whoſe endowment ſhe now demands, and that A, is ſtill living; 
but the court would not allow this manner of pleading, which wa 


the country, ſo the tenant was obliged to plead ne unques accouple 
Sc. and a writ was awarded to the biſhop. Bro. Dower 54. Many 
more caſes were cited on both ſides, which upon giving judgment 
were laid quite out of the caſe. 


Ld. Ch. Juſtice Willes. I am of opinion that there can be no f 
plication to a general iſſue to ouſt a perſon of his legal trial; ber 


and if this replication be allowed the biſhop will be ouſted; a fel. 
tence in the ſpiritual court is not a record, and if it comes in queſti 
here, muſt be tried by the country: neither is it final to the partis 


reverſed ; but the biſhop's certificate is concluſive and final to al 
intents, 1 


Clive Juſtice, There never was a precedent of ſuch a replication 


iſſue, and ſuch a replication as this cannot be allowed, for it ende 
vours to draw the trial to the country, which the law doth not fe- 
mit. I admit that ſentences by proper courts having competent Þ 
riſdiction are concluſive evidence to every body, but it is well know 


» 
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is nothing but evidence, which may be proper to be laid before the 
blbop; and that the tenant muſt have judgment. 


Bathurſt Juſtice, I am of opinion with my Lord and my bro- 
ther, that judgment muſt be for the tenant in this caſe ; but I think 
that although this plea hath been {aid to be a general iſſue, yet there 
may be ſome caſes where a ſpecial replication to it muſt be allowed; 
in an aſſize the tenant pleaded baſtardy in the plaintiff, who by re- 
cation eſtopped him becauſe he was before certified legitimate by 
the biſhop in a replevin between a ſtranger and the bailiff of the 
aintiff, who acknowledged the taking in right of the plaintiff, in 
which the bailiff had aid of the then plaintiff, and there he was 
certified Multer, judgment that this was a good effoppel. Bro. Eftop- 
jel 78. Sed nota, & that replication did not draw the matter to be tried“ By the re- 
by any other than the biſhop, but only inſiſted, that the fact had PF: 
already been legally tried and determined that the plaintiff was le- 
citimate ; ſo in the preſent caſe, the demandant might have replied 
that the biſhop had formerly certified to this court that ſhe was 
married to Robins, (if ſhe could ſhew any record of ſuch a certifi- 
cate), which would be an eſtoppel to all mankind to ſay ſhe was not 
| married to Robins. But a ſentence in the ſpiritual court is not final, 
even in that court; and ſhall this court be bound by a ſentence 


| which the ſpiritual court themſelves are not bound by: 


Neel Juſtice, I am of the ſame opinion for the tenant; this is a 
| new device to alter the legal trial in this caſe, and neither fide have 
been able to ſhew any precedent like the preſent replication. 


Judgment for the tenants. 
Mira; There are three caſes of trial at law by the biſhop's cer- 


tlicate, and which cannot be tried by the country, viz. Marriage, 
baſtardy, and profeſſion of ſome order of religious. 


Roe on the demiſe of Parry verſus Hodgſon. C. B. 


N ejectment; upon a caſe tated for the opinion of the court the Whether 
principal queſtion was, whether a leaſe for 21 years made by then re u87 


. . ade by 
. ee guardians of an infant Mr. Spencer to Parry was ab- por Seeded 
al utely void, or only voidable ; it appeared upon the ſtate of this guardian of an 


alc that Mr. Spencer himſelf has done no one àct ſince he came of een 


a _ either towards eſtabliſhing the leaſe, (ſuppoſing it voidable) or able. 
1 * m_ it; upon the firſt argument the court agreed in one point, 


* that a teſtamentary guardian by ſtatute till an infant was 21 
| Jars of age, and a guardian in ſocage till an infant was 14, were the 


ane; and therefore whatever intereſt the latter had in lands till 
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the infant was 14, the guardian by ſtatute has the ſame until be; 
21. The Duke of Beaufort againſt Berty, 1 Wms, Rep. 703 4 * 
as to the main- queſtion, whether the leaſe was void or only voi 
able, they all (except Neel juſtice) doubted much, and gave 
opinion; the Ch. Juſtice ſeemed inclined to think the leafs iy 
void, from what he ſaid. Clive Juſtice, ſaid he was far from tn 
ing it was either void or voidable ; Bathurſt Juſtice, gave no 80 
nion, but from what he ſaid he ſeemed to think that, whether 10 
leaſe was void or not at firſt, it certainly became void or at an en 
when Mr. Spencer came of age, ſo could not be now a ſubſiſi 
leaſe to give leſſor of plaintiff title. Noel Juſtice, was of opinion thy 
the leaſe was a good leaſe, and only avoidable by the infant when 
.he came of age, and that he might then affirm it if he though 
fit, but ſaid that he ſhould be very willing and ready to depart fron 
this opinion, if he ſhould find he had come into it too readily 
.Ulterinus concihum. 5 5 


Knipe verſus Palmer. C. B. 


Covenant up- A CT ION of covenant brought by the plaintiff as committee df 
on a leaſe | M rig! 1 enants it 
ES one John Wright a lunatic, upon covenants in a leaſe made hy 


| committee of the plaintiff as committee in his own name, and aſſigns ſever 


a lunatic, by breaches ; the defendant pleads nil habuit in tenementis; the plain- 


plaintiff as the 4,7@ . | 5 8 
bommittee. tiff replies the commiſſion of lunacy and proceedings thereupon, 


will not lie, demurrer and joinder, 


for a commit- 
tee cannot 


e Serjeant Poole for the defendant, inſiſted that even the King bim. 
leaſe at law. ſelf, by his prerogative, cannot take the profits of a lunatic's eſtate 
do his own uſe, as was reſolved in Frances's caſe, Moor 4. Wherett 
was found by office that William Frances was a lunatic, wherefor 
the King ſeized his lands and his body; and the cuſtody of his pe- 
| ſon and his lands was committed to one Holmes for ſo long time # 
he ſhould be a lunatic, to take the profits to his own uſe, rendriny 
rent, &c. And in treſpaſs Holmes prayed the aid of the King, ef 
allocatur, becauſe the patent is void, for the King cannot grant the 
lands of a lunatic to another to take the profits to his own uſe, be⸗ 
cauſe the King himſelf. is not intitled to them, otherwiſe-than b 
ſupport the perſon of the lunatic, his iſſue, wife, and family, and 
to give the ſurpluſage to the lunatic when he recovers his memo!); 
but otherwiſe it is of an ideot, for the King there. ſhall have the pi 
fits to his own uſe, making allowance to the ideot for his keeping 
From hence it is clear a committee of a. lunatic cannot make a leak 
of the lunatic's eſtate; and ſo is 1 Vern. 2062. Foſter v. Mercholts 
And in Blewit's caſe, Ley 47. it was reſolved by Lord Hobart, aul 
Baron Tanfield, that the committees of a lunatic cannot grant a 
.copyhold eſtate, for that they themſelves by law have no * 

4 | 


inn 
* 
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he manor of the lunatic, nor are Lords thereof for the time being, 
hut that the lunatic by his ſteward may grant - copyhold eſtates. 
And in Hutt 16. Drury v. Finch, the opinion of the court was, that 
the committee of a lunatic was but as a bailiff, and hath no intereſt, 
bat for the profit and benefit of the lunatic, and is as his ſervant; 


Dower of ſuits, is remaining in the lunatic. And it was ruled that 
' lunatic ſhall have a quare impedit in his own name, vide Beverlie's 
caſe, 4 Rep. ſee alſo Cox v. Dawſon, Ney 27. to the like purpoſe ; 


plea of nil babuit in tenementis was a good plea. | 
Serjeant Hewitt for the plaintiff, argued that the King by the ſta- 


of the lunatic's lands, and conſequently muſt have an authority, or 
inteteſt, or both, ſo that ſomething may be made of them for the be- 
nefit of the lunatic, by leaſing the ſame to tenants; otherwiſe the lands 


will farm lands for leſs than three years, and here, if the lunatic or 
the committee cannot let for three years, it would be a detriment 
to the lunatic, He faid the caſe in 1 Fern, 262, is only a didtum 
I there; but it proves that a committee may make a leaſe by order 
af the court of Chancery, that is to ſay, the King himſelf may do 
it by the mouth of his Chancellor. The defendant has taken and 


it is unjuſt in him to ſay to the plaintiff, © I own I have held the 


Lvith us, ſo the court will go as far as they can to give it us. He 
niſted that the committee had power to let, but that it was at 
fs own peril if he does it without an order of the court of Chan- 
cry, or underlets. TU. Faris 


| Lord Ch, Juſtice Willes. The courſe of the court of Chancery 
ls to refer it to a Maſter to conſider and report whether it will 


will order that the committee ſhall make a leaſe. 

deſſeant Hewitt proceeded to make a ſecond point; and inſiſted 
hat as this is an action of covenant founded in contract, the action 
well lies whether the plaintiff had any thing in the land or not, 


and Cited Orbe 13 2 Bulſ. 154, 158, 
Mille C. Juſtice, But brother! that was a covenant which was 


Flateral to the land ; and all the covenants in the caſe at bar, 
are 


and it is contrary to the nature of the committee's authority to have 
n action in his own name, for the intereſt, and eſtate, and all 


£m theſe authorities the ſerjeant, in the outſet, concluded that the 
aſe was void as the plaintiff had nothing in the land, ſo that the 


tote of Prarog. Regis, 17 Ed. 2. cap. 10. has a right to take care 


may lie uncultivated, for in ſome countries, by the cuſtom, no man 


accepted a leaſe from the plaintiff, and has held the land two years; 


© land, but you had no power to demiſe”. Juſtice is therefore 


e for the benefit of the lunatic to make a leaſe-? if it be, the court 


0d that it may be good as a contract, although the leaſe be bad; 
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are ſuch as run along with the land, and ſo thoſe caſes are m 
the point in queſtion. : 5 


Hewitt then inſiſted, that although this was not a leaſe, y 1 
ought to operate as a licence to defendant to enjoy, and that the d. 
fendant having enjoyed under this licence, the covenants may cp 
rate thereupon; and cited 2 Salk. 588. 2 Keb. 8. Hi. 5 
2 Vent. 99. 1 Salk. 199. And that this is a bad plea in covenyy 


Serjeant Poole in reply. My brother has made two points ; j| 
He ſays this is a good leaſe. 2dly, If it is not, yet this being a 
action of covenant, it ſhall be conſidered as a licence to enjoy, and 
that nil habuit in tenementis is a bad plea to an action of covenat 
As to the firſt he ſays, that the authority in Vern. 262. is only 4 
didctum; but I inſiſted that a committee is only a mere bailif 2 
that whatever is committed to him by the crown 1s only at the yil 
and pleaſure of the crown, ſo that a committee cannot poſſibly þ 
more'than a bare tenant at will of the crown; and it is well knom 
that a tenant at will cannot make a leaſe, and this I very much rg 
upon; it is ſaid by my brother that the crown muſt be confidere 
as having a power to leaſe by the Hat. de Prarog. Regis, I think 
the crown has no ſuch power; but that is not the preſent cab 
the queſtion now is, whether the committee during the pleaſure 
the crown, has power to make a leaſe; I have proved he has ndt 
But it is objected that this is a bad plea; I ſay it is both good lay 
and ſenſe, for if it is not in the power of the committee to make 
the leaſe, it is a fraud upon the leſſee, who is liable to be ouſted, 
OD This leaſe is by deed poll, fo that ni! babuit, Sc. is the proper ple 
Nil habuit, if it had been by indenture, the defendant might have pleaded mt 


| &c. to a leaſe „ | 5 
by deed poll demiſit. As to the ſecond point, and to the caſes cited to upp 


Non demiſit it, 1 anſwer that this action is founded upon covenants that ml 

4 nw in- along with the land, and if the leaſe be void, the covenants & 
pending upon the eſtate are gone; what is meant by a licence ly 

enjoy I do not well underſtand, when it appears the action 15 up 

covenants in a leaſe; and that nil habuit, &c. is a good ple l 


covenant upon a leaſe, 3 Lev. 193. Aylett verſus Williams. 


Ch. Juſtice Willes. I think the leaſe is void, for the commit 

has no legal power to make a leaſe ; if this had been a leaſe mad 
by order of the court of Chancery, they would have made the 0 
fendant pay coſts; but yet if this had been a leaſe made by th 
order, I think it would not have been good at law. I thin 
covenant in the leaſe to do a collateral thing in a leaſe might l 
though the plaintiff had no power to make a leaſe. A commit 
certainly no more than a bailiff, but whether he could not well q 
venant that the defendant might hold the land for two yea * 
whether the defendant could not have an action of covenant 4 
him if he was ouſted, is worth conſidering. 00 
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| cho? Joftice. I. The leaſe 1s certainly void at law. Moor 4. is 
* point. 2. Nil habutt, Gc. is d good plea in covenant; as to co- 
venants which run, or do not run with the land, ſee Spenſer's caſe, 
Rep. 16, 17, 18. but all the covenants in this caſe run with the 
ind, and the deed being void, all the covenants fall to the ground; 
| have no doubt at all but this is a void leaſe. Though this is a 
deed poll, yet there is a covenant on defendant's part, fo they are 
Lhe words of the defendant. 


Bathurſt J. Jam of opinion the committee has no power to 
make a leaſe. The word dimiſit is a covenant in law, and here 
ſeems to be covenants on both fides, Defendant might bring cove- 
nant againſt plaintiff on the word dimiſi, fo the ſecond point not 
determined. Ulterius concilium as to ſecond point. "Fe 


Memorandum : King George the ſecond died ſuddenly at his palace 
at Kenſington on Saturday the 25th day of October 1760. about 7 
o'clock in the morning; he fell down in his own chamber when 
no perſon was preſent with him, and was heard to fall by the page 
in waiting without. Ur audivi. 


ER 1 ata 88 — a a i. — "008 th 2 threw PING JET — — — — 
ju — ed. OY ——_ ee... hoe. * —_ — 2 * * "I 
: L 
5 * . 
* 
« 9 
4 - 
FA 
2 - 
I Geo. 1 1 6 * 
+6 - — — — —— —— tn — * e . WY —_ * DN r 1 


Stackpole ver/us Earle, Eq; C. B. 


Nan action upon the caſe upon aſſumpſit the plaintiff declared, Aſſumpſit to 


That whereas the defendant before and at the time of making P Fleintif 
p orementioned, and afterwards, was ſurveyor of to procure a 


the baggage of the port of London, and was greatly defirous of purchaſer of 


Cling and diſpoſing of his ſaid place, and being fo deſirous to ſell Panties 

and dif, ſe of 2 It place of ſur- 
e pole of the ſame, on the 1/ of January 1758, at Weſtmin- veyor of the 
n the county of Middleſex, in conſideration that the plaintiff, Þ:2g2ge of 


at tl 
the defendant's requeſt, would uſe his endeavours to procure, and On 2 


would procure a proper perſon to purchaſe the ſaid place of the bad and con- 


ekendant, he undertook and promiſed to pay the plaintiff 2 J. for au to the. 


| ſtatute againſt 
m CVCTY ſale of offices. 
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every 1001. that ſuch perſon ſhould give for the purchaſe of q 
ſaid place; and the plaintiff avers, that confiding in the fad * 
fendant's promiſe and undertaking, afterwards on the ſame day * 
year at Weſtminſter aforeſaid, he at the defendant's requeſt, uſed hi 
endeavours to procure, and by means thereof on the 1/ of My 
1758. at Weſtminſter procured one Jebn Gunſton, being a prope 
perſon to purchaſe of the defendant the ſaid place for 1200], 2nd 
that the faid Gunſton did give to the defendant 12001), for the pu. 
chaſe of the ſaid place, whereby the defendant became liable to va 
to the plaintiff 247. for the purchaſe of the ſaid place. There x: 
other general counts on afſump/it for work and labour done, Gs, hy 
all that ever the plaintiff did for defendant was the procuring | pure | 
chaſer for the place. Upon non aſſumpit, the caſe reſerved for th 
opinion of the court was as above ſtated in the declaration, 


Upon debating this caſe at the bar, it was urged by the councl 
for the plaintiff, that he was neither a buyer or ſeller of the pa 
or office, and that what he had done was at the defendant's requel 
and was neither nalum in ſe, nor malum probibitum, and thereſot 
he ought to be ſatisfied for his labour and trouble; but the wh 
court were of opinion that it was malum probibitum, and within the 
ſtatute of 5 & 6 Ed. 6. cap. 16. ſec. 2. And though the plainif 
himſelf was neither buyer or ſeller, yet this appears to be a promik 
to pay him money, to the intent that a perſon ſhould have an offic 
belonging to the cuſtoms, which is within the very words of the 
ſtatute; but Mr. Juſtice Clive ſaid he thought the ſelling of offcs 
was malum in ſe at common law, and that if the ſtatute had never 
been made, he thought the procuring a perſon to buy the office d 
the defendant was not a good conſideration in law to raiſe an 9 
ſumgſit, (which was not denied by any of the judges,) becauſe i 
| was illegal; as if a gaoler permits a priſoner to go at large upon li 
promiſing to ſatisfy the debt for which he is impriſoned ; he elcaps 
by the conſent of the gaoler, and does not pay the debt accordig 
to his promiſe, the gaoler brings aſſumpfit, but ſhall not recover bt 
cauſe the conſideration was illegal; for it is a moſt certain principt 
that every conſideration to ground an afſumpfit upon, muſt be hi. 
ful. Vide Tomkins and Bennett, 1 Salk. 22. Co. Lit. 234. 4. Nl 
Arthur Ingram's caſe, 16 Viner 126. pl. 3, Smith v. Coleſpill, 1% 
Abr.-10. 1 Ro. Rep. 3ziz. Dyer 18, 9h 13: 


Judgment tor the defendant. 
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Hilary Term 1 Geo. 3. 1761. 


— 


Roe on the demiſe of Parry verſus Hodgſon. C. B. Ante 1g. 


EE this caſe before in Trinity 33, 34 Geo. 2. The court were 
now all clearly of opinion that a guardian of an infant cannot 
make a leaſe of the infant's lands, and that the leaſe in this caſe was 


abſolutely void. 


Judgment for the defendant. 
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Troy lem 


x Geo. 3. 1761. 


| Anonymus. C. B. 


. { a trader, before he commits any act of bankruptcy, draws a Bankrupt. 
l | „ | 4 Indorſee of a 
promiſſory note for 200 J. payable to B. or order, then A. note after the 
; commits an act of bankruptcy, and afterwards B. indorſes the a of bank. 
s note over to C. who is the petitioning creditor ; and 1t was held Pore dou 
p fer tatam curiam, That he may well be ſo, for the 200 J. was a debt e us 
. due from the bankrupt before he committed the act of bankruptcy 


5 0 ſomebody, vis, to B. June 1, 1701. 


Michaelmas 


[ 2 Geo. 3. 1761. 

it | re, 

[ Lockyer verſus Eaſt-India Company. C. B. 
A ha hoy N action of covenant upon a charter-party was tried at th 
poten bar by a ſpecial jury of the citizens of London, who al 


conſented to be ſworn, and waived any privilege as cit. 
Zens of London, in not being obliged to go out of the ci 
to ſerve on juries. 


Middleſex. 


N. Lord C. Juſtice 7illes was abſent all or the moſt part of thi 
term, ſo that there was not much buſineſs done. He died on « 
about the 1506 of December 1761, at his houſe in Bloomſbury-ſquar. 


Hilary Term 


2 Geo. 3. 1762. 


FANUARY 23, 1762. Sir Charles Pratt, Knt. the King's A. 
7 torney General, and John Burland, Eſq; were called to the & 
gte of ſerjcants at law. | 

Emblema Annuli———Tu ſatis ambobus. 


Monday January 25, 1762. The Right Honourable Sir Chari 
Pratt, Knt. having lately been appointed by the King, Lord Chi 
Juſtice of His Majeſty's court of the Bench, took his place there 
this day, 


Anony mu- 


4 


— Hilary Term 2 Geo. 3. 1762. 


Anonymus. C. B. 


Declaration without notice to plead, was delivered to the de- Praftice. 
fendant ; and ſome time afterwards a notice in writing was — FO 
wen to the defendant to plead within eight days (he living above declaration 
40 miles from London), this was held to be a good declaration and By 3 
a good notice to plead, although it was not given at the time of 80. 
the delivery of, or written on the back of the declaration. Whitaker 
for the plaintiff, ZJewwz?? for the defendant, 8 


Paris ver ſis Salkeld. C. B. 


SSUE was joined in this cauſe, and the venire facias was awarded es puis le 
returnable inden Hilarij; which is the 27 day of January; tinuance an- 
after this laſt continuance the defendant on the 3otb of January vot be rejected 
pleaded generally, that puis darrein continuance, viz. On ſuch by ng _ if 
day he became a bankrupt, and that the cauſe of action did accrue by an affda- 
before ſuch time as he became a bankrupt, and hoc paratus eſt veri-- vit. | 
frare, Cc. And verified this plea by an affidavit. Upon the motion 

of ſerjeant Nares a rule was made to ſhew cauſe why this plea _ 

F ſhould not be ſet aſide, as a frivolous and dilatory plea, alledging 

that by law it was wholly in the difcretion of the court whether 

they would receive the plea or not; for which purpoſe he cited 

Ye, 180. Moore v. Hawkins ; that the plea is bad becauſe it doth 

| not alledge that the defendant hath in all things conformed, and 


| obtained his certificate, and that it was not pleaded in due time. 


To which, upon ſhewing cauſe, it was anſwered by ſerjeant 
Hewitt, that the plea was an honeſt and fair plea, and pleaded 
generally, as the at. 5 Geo. 2. directs, and was in due time, for 
the fact happened ſince the iſſue between the parties was joined, and 

| the laſt continuance, (which is the return of the venire) was upon the 

27t of January; and this plea was put in upon the 3orb of January, 

which is the quarto die poſt, or day of grace of that return, and he 
inſiſted that the court could not by law reject the plea, but were 

bound to receive it, and that if his brother Nares thought it a bad 


ae be muſt demur to it; this plea may conclude either in bar or 
abztement, and in either way it is peremptory, and you may either 
take iſſue upon it, or demur. Cro. J. 261. 
h The Ch, Juſtice and Clive Juſtice, at firſt ſeemed to think that 
: it was in the diſcretion of the court whether they would receive this 


E or not; but Bathurſt juſtice ſaid he thought the court were 
vund to receive it, and could not determine whether it was a good 
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Hilary Term 2 Geo. 3. 1762 


plea or not, but only upon a demurrer; upon which the (4 1 
tice ordered the matter to be debated at another day, as to 10 
point, whether it was in the diſcretion of the court to reject y; 
plea ; whereupon it was ſpoken to a ſecond time, when the Cour 
were all clearly of opinion that they had it not in their power to x. 
je the plea; and the Ch. Juſtice ſaid that ſuch diſcretion wa on. 
trary to the genius of the common law of England, and would h 
more fit for an Eaſtern monarchy than for this land of liberty; yy; 
negabimus, &c, Juſticiam; and there is no difference betweeq , 
plea puis darrein continuance and any other defence, but this, uz 
That the fact which warrants this plea firſt exiſted or happened fia 
the laſt, and before the next continuance, it is a defence which th 
party could not poſſibly make when he firſt pleaded, and which b 
is bound to make after the laſt continuance, and before the next. 
It muſt be verified by affidavit, for if it was not to be fo, great My 
| hays would enſue by pleas of this kind. The caſe in Te. was fr 
lied upon by ſerjeant Nares, that it was in the diſcretion of the cout 
to reject this plea, but the books in general are to the contrary, and 
the doubt in Tel. was, whether he had a power to receive this plu 
at the aſſizes; and the judges determined that the plea ought to he 
received; but ſee the ſame caſe in Cro. Fac. 261, which ſays th 
plea may be received at the diſcretion of the juſtices, if they perceiſ 
any verity therein; and the caſe in 1 Stra. 492. proves that the ple 
muſt be received, if it be verified by an idavit, for in that caſe the 
plea was frivolous and untrue, ſo was rejected. Clive Juſtice (aid, 
he thought the plea in the preſent cafe was a bad plea, but was d 
opinion that it could not be determined but upon a demurrer, I. 
thurſt J. ſaid, the court muſt receive this plea as it is verified by 
affidavit, and that there was no caſe to be found wherever thi 
ſort of plea was rejected, becauſe not good in point of law, Nel}. 


.of the ſame opinion. 


So the plea was received, and the rule diſcharged. 


Eaſter Term 


2 Geo. 3. 1762. 
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Paris ver/us Salkeld. C. B. Ante 137. 


"TD HE defendant pleaded puis darrein continuance, vix. that on 3 Puis le 
ſuch a day he became a bankrupt, and that the cauſe of ac- ae cat 
tion accrued before ſuch time as he became a bankrupt, and con- defendant be- 
cluded with an averment in bar; the plaintiff demurred ; and now _— _ | 
It was objected by ſerjeant Nares that the plea was bad, becauſe it is * e en 
not alledged by the defendant that he had conformed himſelf to the ledge that he 
ſtatutes of bankrupt, nor obtained his certificate. 245), It is not _ m_— 
. 8 . . = . a 13 

ſad that this plea is vzgore ſlatuti; to which it was anſwered by bad. 
ferjeant Hewitt that the plea was general, and exactly as the flat. 
Jes. 2. directs, the words whereof are, That in caſe any bankrupt 

be impleaded for any debt due before ſuch time as he became bank- 
rupt, he ſhall be diſcharged upon common bail, and may plead in 
general that the cauſe of action accrued before ſuch time as he be- 
eme a bankrupt, and may give the ſtatute and the ſpecial matter in 
evidence ; ſo that he inſiſted the defendant had no occaſion to al- 
ledge that he had conformed and obtained his certificate, which 
certifcate (he ſaid) was matter of evidence; and as this plea con- 

udes in bar, the plaintiff might have replicd that the defendant 
th not conformed, &c. nor obtained his certificate; indeed he 
knitted, that if the ſtatute had not chalked out this general manner 
pf pleading, he ſhould have thought it neceſſary for the defendant 
ÞÞ have alledged that he had conformed, &c. To the ſecond ob- 

ion, that the plea is not ſaid to be v1gore flatuti, it was anſwer- 


b, that was mere matter of form, and is not ſhewn for cauſe of 
Kmurrer, I 


P att C. Juſtice inclined to think that the plea was bad, and 
ich that whenever a party comes to excuſe or intitle himſelf, he 
i o alledge every circumſtance that intitles him to that thing; 

( this, he ſaid, was a general rule in pleading; ſo here he thought 
Mhry to have been alledged by the defendant that a commiſſion 
led againſt him, that he ſurrendred and conformed himſelf; the 
ads of the ſtatute are, ſuch bankrupt ſhall be diſcharged on com- 


mon 


1 


titled to one 


2 ** — 
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mon bail, Cc. the word ſuch muſt mean a bankrupt who has oy 
formed himſelf. He ſaid it was clear law that a bankrupt cannot 
be diſcharged abſolutely before he obtains his certificate, He 1 
he thought it ought to be pleaded wigore ftatuti, otherwiſe the 
court muſt conſider the plea as at common law, and then every 
thing ought to be alledged ; but this plea only ſays that the defer. 
dant has ſubmitted to be examined, Sc. and is ready to conform 
&c. not that he has conformed. 7 


Bathurſt J. ſaid he thought the court muſt take notice whether 
the plea be within the ſtatute, although it be not ſaid vi gore flatuti, 
&c. but ſeemed to be clear in opinion that the plea was bad, be. 
cauſe it did not aver that the defendant had conformed, Ge. and 
that the plaintiff ought to have judgment; but the cafe was ad. 
journed for further conſideration, Vide 2 Ld. Raym. 1546. Com 
205. I Vms. 249. Henderſon and Winter, Hil. 11 Geo. 2. B.. 
v. Tomlin, Mich. 5 Geo. 2. B. R. 1 Stra. 492. | 


Afterwards at another day in this term, the Ch. Juſtice ſaid, ye 
are clear of opinion that the plea is bad, becauſe the defendant hath 
not averred that he has conformed, Cc. according to the ferenl 
ſtatutes concerning bankrupts. Judgment for the plaintiff, Clu 
and Neel Juſtices abſentibus, 7” 


Henchett ver/us Kimpſon. C. B. 


Landlord in. C. J. Pratt. HE defendant had judgment of nonſuit again 


year's rent 
before a defe 


dant can fell diately gave the ſheriff's bailiff notice that there was 30 J. due 0 
upon an EXE · 

cation for 
colts on a 
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| the plaintiff, and upon a fer! facias took the plain 
a- tiff's corn in execution, which was unthreſhed, the landlord imme- 


him from the plaintiff for one year's rent, and after his, the ball 
proceeded to threſh the corn, and ſold the ſame for 21 J. and up 
wards ; and now the ſheriff and defendant upon ſhewing cauſe vi 
they ſhould not pay the landlord one year's rent, inſiſted that a & 
fendant's execution was not within the „at. 8 Anne, which vl 
made in favour of landlords, but that the ſtatute only extends do 
executions at the ſuit of plaintiffs ; /ed non allocatur, for the word 
of the ſtatute are, No goods upon any tenements leaſed (hall e 
taken by any execution, unleſs the party at whoſe ſuit the . | 
© tion is ſued out ſhall before the removal of ſuch goods pay to | 
e landlord of the premiſſes all money due for rent for the * 
miſſes; provided the arrears do not amount to more than 7 
year's rent; and in caſe the arrears ſhall exceed one yea! * 
then the party at whoſe ſuit, Cc. paying the ſaid landlord d 
year's rent, may proceed to execute his judgment; and wy 
riff 1s required to levy and pay to the plaintiff as well the ” | 
I | g 


cc 
ce 
cc 
cc 


cc 
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« paid for rent as the execution money.” And the ſtatute ſhall have 
| 4 liberal conſtruction; and the words, Party at whoſe ſuit the 
« execution is ſued out, Sc.“ ſhall be conſtrued to mean either 
laintiff or defendant, whoſe judgment and execution it is. It is 
further infiſted that in all events the ſheriff ſhall not be anſwerable 
to the landlord for more than 21 J. which the corn was fold for, 
This is a matter of importance which ſheriff's officers ought to un- 
derſtand ; before this ſtatute, executions took place of all debts that 
| were not ſpecific liens, even of rents due to landlords; it was thought 
hard that landlords ſhould not have ſomething like a ſpecific lien; 
{ the parliament have given them this remedy for one year's rent, 
but for no more, becauſe vigilantibus & non dormientibus jura ſubve- 
unt. Neither a plaintiff or defendant has any right to go upon. 
the premiſſes; the law gives this entry to the ſheriff only by virtue 
of the execution, but after he has notice of rent being due to the 
landlord, he cannot remove the goods before he has ſatisfied the 
landlord one year's rent; the landlord ſhall have the like benefit of 
diſtreſs for one year's rent as if there had been no execution at all; 
unleſs the rent be paid, the ſheriff muſt quit, and if he does not 
| quit, a ſpecial action on the caſe lies againſt him after notice of the 
rent due; but there is a ſhorter way by motion to the court, as in 
the preſent caſe, that the landlord may have reſtitution to the 
mount of the goods the ſheriff has ſold; the bailiff in. this caſe 
became a wrong-doer immediately after he had notice of rent being 
due to the landlord, Per curiam, Let the prothonotary take an ac- 
count of the goods taken in execution, and what they were ſold for, 
and let the ſheriff be allowed ſuch coſts as incurred before notice 
zen him of the rent due to the landlord, and after all juſt al- 
lowances let the reſt of the money be paid by the ſheriff to the 
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„ badlord. Brother Hewitt for the landlord, brother Nares for the q 
i ſheriff, 7 ZN a 
if : 


= 
83 — 22 — r ä —— E . 
— . — - q & 
* 2 * 7 LY J — - — b 
Fe ; 1 — — 2 A . FIT - 3 B wW o v2 — I — E 0 F 3 —— 
* * * q 9 _ . — > * — — 3 3 8 — r e 5 bg — * — * — 2 — 64 » 6, — — — 1 . " Mx. [EL 
8 5 1 8 % 15 : . — — - . . ET * £ Ay - a ode —— n 2 — g FF * « 1 fo . 2 * FI; . ; þ 1. 5 | 8 
y * . — 2 —— r — * * SG; - * — 4 12ͤ — 7 7 _  - .. 8 be” — TS 5 v — 3X 2 1 — — ” =, 2 27 - _— >. > ac; — "= 3 5 WITS pe Ws; ICID LEAs + . * - b = 
—— gem 2 r — VEE A A — 5 — - wa r oe EIS er ont 8 22 2 25 — * . + r 3 Sn SE 2. 2 * RSHS > yr. . E —— an ie >» 
— e 2 — 2 3 c — — by _ 5 X BS _ WK "2A * A — — oy N 2 : my += * 2 * — ” 3 3 5 4 Y ew _— TE... * — 2. 7; * 27 = r 2. Nr K. ' _ 5 — -_ 2 * 5 © - CY 
IS bY : . "5 > —*% 2 oe a CG I DESERT Ix 8 2 Eo EET INES GOES : * ; 2 ˙ PERL Cs - —— 2 — ES I 3 * * 6 "= "DE. ge ? 8 —— 28 —* = = 2 2 NN g 0 = = 
__ "= Sy 2 — 1 Pres 3 K 22 — 2 - oy — = > E ES — - N * * fl X. SEAS __— go * * * 2 * 2 2 — Vx; = 4 - he ES Oe LADS 2 L 
4 F=5 Kh ores SEE . B OE. - * : — = oe 1 - . Mee os. a IST” 8 2 2 — + : — þ 4 1 py : = „ rd — — — . —— — RC 
< & * ers oe KK 54 $= 7: we oY % „ MS. -- \ ** 8 Pl - nr — — apt B's i \ 5 So nas wes. >. #*ge? - — 1 5 +: 22 1 8 — rs 7 F 2 n — => PT % — : r HOT 
« Wa ot Ss 1 Fa e * 2657; A S $ nlp — F 2 — ** I I G es. FP. * X * — 5 - * * — — — r — Cr — N - I \ pi * * 3 — = 5 TI : © Di ns =. —X=. 2 
2 * 2 = ap Ac "** an w 2 A — 8 ets * ee ET — 2 2 2 Fe — Z — _— £ S —— 3 8 _ be 4 _ 2 : b 
- * a Ke CY at 4 dy. * . 1 — 2 
at nt 8 I'pA* * ok, 4 =” 2 — A <A | 2 2 2 - 
© CRT ” | uy * 4 
A oth l 


| N 5 | 
6 Marriot ver/us Liſter. C. B. 
1 


E upon eight ſeveral counts in aſſumplit, upon the genera] Aſſumpfit a- 
4 iſſue there was a general verdict and 333 given for the | xg} nga 
Plaintiff upon all the counts. And now it was moved in arreſt of ney lent to 2 
JÞdgment that one of the counts was bad, and therefore as intire third perſon, 
mages were taken upon this count as well as the reſt, judgment 1 
0uzht to be arreſted ; the count objected to, runs thus“ Whereas judgment ar- 
Janes Liſter (ſuch a day and year, at ſuch a place) was indebted reed. 
1 to Thomas Marriott in 201. for the like ſum before that time lent 

„ Md advanced by the ſaid Thomas to James Dalrymple, at the ſpe- 

Cal inſtance and requeſt of the ſaid James Liſter, and being ſo 
„ indebted, he the ſaid James Liſter in conſideration thereaf after- 
"ard, to wit, at ſuch a time and place, promiſed to pay to the 


O o « plaintiff. 
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« plaintiff the ſaid 20/, when requeſted,” Per Curiam, The word 
lent is a technical term, and no man can be indebted to another f 
money lent, unleſs the money be actually lent to that perſon hin, 
ſelf; but this count alledges that the defendant is indebted to th 
plaintiff for money lent to a ſtranger James Dalrymple. Now Jam 
Dalrymple is certainly indebted to the plaintiff, becauſe the most 
was lent to James Dalrymple, and the law raiſes the promiſe which 
is not neceſſary to be proved; therefore if James Dalrymple is jp 
debted to the plaintiff for this ſum lent to him, the defendant c. 
not be alſo indebted to him for it, becauſe there cannot be a doi. 
ble debt upon a fingle loan. This is a ſpecial undertaking q 
promiſe to pay a ſum of money lent by the plaintiff to a firangs, 
which the law does not raiſe, and therefore ſuch ſpecial promi 
is traverſable, and muſt be proved; but upon an indebitatus aſung 
fit for money lent to a defendant the law raiſes the promiſe, wic 
is not traverſable, and need not be proved. In fhort it is abſurd u 
affirm A. is indebted to B. for money lent to C. for the ſame mony 
cannot be lent to two perſons ſeverally ; and ſo is 1 Salk. Butt 
againft Andrews, And the judgment was arreſted. Heuitt ſerjea, 
for the defendant, Davy and Burland ſerjeants, for the plaintif, 
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How verſus Denin. B. R. June 18. in error from C. 


HIS was an action upon the caſe on ſeveral promile 
| bill againſt an attorney of the Common Pleas; joctee 
was given there by il dicit, and upon error - 


common errors were aſſigned; and alſo that there 
pledges to proſecute appearing upon the record. 


Want of 7 
pledges can- 
not be taken 
advantage of 
in error. 


It was inſiſted for the plaintiff in error that the want of ble 
matter of ſubſtance, and in this caſe, being a judgment by ＋ 
was not aided by any ſtatute, and many caſes were cited, (0 
it was ſubſtance and not mere matter of from, as Dier 200 
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Cr. 91. Hutton 92. Hetley 59. Ro. Rep. 205. 12 Mad. 198. 
10 Viner 396. P. 13. But per curiam, (without hearing counſel for 
the defendant in error,) By the Stat. of 4 & 5 Ann. for the amend- 
ment of the law this is become mere matter of form, and cannot 
be taken advantage of in error now, whatever it might have been 
before that ſtatute 3 and if the defendant had thought fit to have ta- 
ken advantage of this defect of form, he ought to have demurred 
and ſhewed it for cauſe in C. B. and then the plaintiff there might 
have moved to amend ; but not having done fo, we will not reverſe 
the judgment for this mere defect of form ; And the judgment was 
aficmed. 


Brudnell verſus Roberts. 3 


Ovenant brought by the plaintiff upon a leaſe for years, as heir Covenant as 

4 in reverſion in fee to his father, and breach affigned for want been agen 

| ; | gn- 

of repairs ; defendant pleads that the father when he made the leaſe ed for want of 

to him was only tenant for life, and that the father being dead the 1 
leaſe is determined, abſque hoc that after the making of the faid in- years; plea 

denture of leaſe the reverſion belonged to James Brudnell (the father that leflor was 


and his heirs,) as the plaintiff hath alledged in his declaration. De- * 


3 for life, and 
murrer and joinder. traverſes that 


5 | | | | the reverſion 
It was argued by ſerjeant Hewitt for the plaintiff, that this plea 3d l Mm 
was bad, becauſe wherever a leſſee accepts a leaſe for years by in- good. 
denture, he ſhall be eſtopped to ſay that the leſſor nil habuzt in te- 
nementts, and the plaintiff need not reply that eſtoppel, but may de- 
murr, becauſe the declaration is on the indenture, and the e//oppe! 
appears upon the face of the record ; otherwiſe if he had declared 
quod cum demiſiſſet, Sc. 1 Salk, 277. Kemp v. Goodall; and this 
1s clearly law, for ſo is Co. Lit. 47. Cro. Fac. 312. Cro. Eliz. 362. 
And not only the leſſor himſelf, but the grantee of the reverſion, 
and all parties claiming under them, will have the benefit of the 
eſtoppel, which (he ſaid) ran along with the lands; and that the 
| plaintiff claiming as heir under the ſeſſor, his anceſtor ſtands in his 
place, 2dly, It was urged for the plaintiff that the traverſe was de- 


tive and uncertain z but I heard nothing ſaid to ſhew that it was 
uncertain, = She 


On the fide of the defendant it was argued by ſerjeant Nares, 

at this was an action of covenant brought by the plaintiff upon 
in indenture of leaſe for years made by the father of the plaintiff 
0 the defendant, and breach aſſigned for want of repairs, upon a 
-ovenant in the leaſe ; the defendant pleads that the plaintiff's father 
the leſſor was only tenant for life, that he is dead, and the leaſe is 
etermined, and traverſes as above; that the leaſe being now at an 


1 end, 


© 


OS 
DER 88 . n —— — dn ——_—_— 


144 Trinity Term 2 Geo. 3. 1762. 


2 


Handaſyde verſus Morgan in debt on a bond. 


Same ver/us Same upon a note of hand. {Error 
gn e 3 verdict, plaintiff in error put in bail in due time; ak 
i doko be. for better bail was ſerved upon the maid ſervant of Mr. (u 
cauſe no real the attorney for plaintiff in error upon a Tueſday, On Saturday fi. 
3 lowing this notice came to the knowlege of Mr. Cox, and not be. 
court thought fore, as appeared by the affidavit of himſelf and two of his clerk 
TO for Upon this I moved for two days time to perfect the bail; but tix 
SOR court abſolutely refuſed to give any time, unleſs I would ſhew then 
there was ſome real error in the record; which as I was not abt 
to do, they took it for granted that the writ of error was brougitil 
merely for delav, and the rule to ſhew cauſe why the plaintiff ſhould 

not have two days to perfect his bail was diſcharged. 

Davy for defendant in error. 


Crowder verſus Rooke. C. B. 


Trial bad afl. T HIS cauſe was at iſſue, and the record of fi prius, butt 


ter the day of | Jy | . f 
5 ; | certain 
vic prins, he. 1 cor pora, and qurata, were all made up for trial at a 1 


jurata is not tibgs; but the cauſe not coming on to be tried at that day, the f. 
ene 1 tiff's attorney ought to have altered the record of nf; pri, "1 
noro award. and jurata, for a future day of fitting, but neglected ſo to (0, ; 
ed, the trial to re- ſeal the ſame, although he was apprized thereof, ſo the 
Lal ede was tried at a future day, and it appeared upon the face of the 4 
"ome rata, Ec. that the cauſe was tried after the day of 17% fri * 
tioned therein; and there was a verdict for the plaintiff ; and ö 


. 


90 
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Te plaintiff moved to amend the habeas corpora, and the jurata, 
and the defendant moved to ſet aſide the verdict, A rule was made 
to ſhew cauſe why the amendment ſhould not be | made, and upon 
ſhewing cauſe the whole court were clearly of opinion that the trial 
was coram non judice; and diſcharged the rule for an amendment, 
but were of opinion that they ought ex officio to order a venire de 


wo7 to be awarded; which was ordered accordingly. 


—— — — — — 


| 


Michaelmas Term 
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Chapman verſus Pickerſgill. C. B. 


out a commiſſion of bankrupt againſt the plaintiff, og walten 
who declared upon three counts; in the firſt, having ae, 
ſtated his honeſty, he alledges that the defendant did ſion of bank- 
fally and maliciouſly exhibit a petition to the Lord Chancellor _— 
that the. plaintiff was indebted to him in 200 J. and had com- wards ſuper- 
mitted an act of bankruptcy, that the commiſſion thereupon iſſued, ſeded, is a 
and the defendant was declared a bankrupt, and that afterwards „Gin At lw. 
the commiſſion was ſuperſeded ; and the plaintiff avers that he though the 
aver committed any act of bankruptcy; the ſecond count is much pet . 
the lame with the like averment; the third count is much the a prog 5 
eme, but without ſuch averment. To this the defendant pleaded damages by 
the general iſſue, and there was a general verdict and damages for the SINE: 
[Panntiff, taken upon all the three counts; whereupon it was moved 

that the judgment might be arreſted for two reaſons ; firſt, becauſe 

this action will not lie, there being in this caſe a particular remedy 

en by the ſtatutes of bankrupt, 5 Geo. and 5 Geo. 2. which enact, 

tat before any commiſſion ſhall iſſue, the petitioning creditor ſhall 

(among other things) give bond to the Lord Chancellor in the pe- 

alty of 200/. to be conditioned for proving his debt, and the party 

bankrupt before the commiſſioners, and upon a trial at law, &c. 

ad if it ſhall appear that the commiſſion was taken out fraudulently 

* maliciouſly, the Chancellor may order ſatisfaction to the party 
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grieved, or may aſſign the bond to the ſaid party, who may fue 


ſame in his own name. The ſecond point on which the Judpmen 
was moved to be arreſted was, becauſe it is not averred in the third 
count, that the plaintiff was not indebted to the defendant in 200] 
or that he never committed any act of bankruptcy, | 


This caſe was argued twice at the bar, in two former term} 
ſerjeant Hewitt and ſerjeant Burland for the defendant, and by fh. 
jeant Whitaker and ſerjeant Nares for the plaintiff; and in this tem 
the Lord Chief Juſtice gave the opinion of the whole court, thi 
judgment muſt be for the plaintiff. 


Lord Chief Juſtice. Upon the arguing of this caſe, the fir h 
jection was, that this action will not lie, there being a remedy gm 
by ſtatute, that a proceeding on a commiſſion of bankruptcy, wx; f 
proceeding in nature of a civil ſuit; and that no action of this ſin 
was ever brought: but we are all of opinion that this action is main. 
tainable ; 


The general grounds of this action are, that the commiſſion wi 
falſ'y and malicion/ly ſued out, that the plaintiff has been greatly d. 
maged thereby, ſcandalized upon record, and put to great chargs 
in obtaining a ſuperſedeas to the commiſſion; here is falſbood and 
malice in the defendant, and great wrong and damage done to the 
plaintiff thereby. Now wherever there is an injury done to a man 
property by a falſe and malicious proſecution, it is moſt reafonabi 
he ſhould have an action to repair himſelf. See 5 Mod. 407, 
10 Mod. 218. 12 Mod. 210, I take theſe to be two leading cas 
and it is dangerous to alter the law. See alſo 12 Mod. 273. 7 
Bultwer's caſe 1. 2 Leon. 1 Ro. Abr. 101. I Ven. 86. 180 
464. But it is ſaid this action was never brought; and ſo it was la 
in Aſbby and White; I wiſh never to hear this objection again. Ti 
action is for a tort; torts are infinitely various, not limited or c. 
fined, for there is nothing in nature but may be an inſtrument 

- miſchief, and this of ſuing out a commiſſion of bankruptcy fi 


and malicicuſiy, is of the moſt injurious conſequence in a tradi 
country, 1 
It is further ſaid the Sat. 5 Geo. 2. has given a remedy, and ther | 
fore this action will not lie; but we are all of opinion, that in ti 1 
caſe the plaintiff would have been intitled to this remedy by action t 
at common law, if this act had never been made, and that w þ| 
\ ſtatute being in the affirmative, hath not taken away the remedy A 
law. 2 Raym. 163. and this is an univerſal rule, that an _ t 
tive ſtatute is hardly ever repealed by a ſubſequent affirmat'© f ir 
tute, for if it is poſſible to reconcile two ſtatutes they ſhall * h 
ſtand together ; if they cannot be reconciled, the laſt ſhall be a 


pes 


— — 
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ea of the firſt ; but the moſt deciſive anſwer is, that this ſta- 
ute remedy is a moſt inadequate and uncertain remedy; for though 
there be the moſt outragious malice and perjury, and the party in- 
ured ſuffer to the amount of ten or twenty thouſand pounds, yet the 
Chancellor has no power to give him more than the penalty of 200“. 
deſides, the method of applying to the Chancellor, is more tedious, 
expenſive and inconvenient than this common Jaw remedy, and this 
aſe in it's nature is more properly the province of a jury, than of 
any judge whatever. 


It is further objected, that in the third count there is no averment 
that the plaintiff was not indebted to the defendant, or ever com- 
mitted an act of bankruptcy ; but no caſe was cited to ſhew ſuch 
| ,verment to be neceſſary ; the ground and ſubſtance of the declara- 
tion is falſhood and malice ; there are no inſtances of ſuch averments 
in conſptracy, that the party was innocent, or did not do the fact 
on which he was indicted, but the precedents are the other way. 
In an action for words, as for ſaying a man is a thief, the plaintiff. 


has no occaſion to aver he is not a thief, and this caſe is analagous ; 
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for after the plaintiff has alledged that the commiſſion was falſe and : 1 
malicious, it would be tautology, to make ſuch averment that he N 
was not indebted, Sc. and this declaration would have been good #5 
on a demurrer ; more clearly it is fo, after a verdict. 5 


Judgment for the plaintiff. 5 = 


= Marriot verſus Liſter. C. B. 


HIS was an indebitatus afſumpſit againſt defendant for money Amenemenc 

lent and advanced by the plaintiff to a third perſon at the de- % ne 

ſendant's requeſt ; and after a verdict for the plaintiff, the judgment refuſed. 

was arreſted in Eaſter term laſt; vide this caſe before, Eaſter 2 Geo. 3. 

Now the plaintiff (having brought a writ of error) produced an 

original writ, wherein it appeared that this count was for money 

bid and advanced to a third perſon at the requeſt of the defendant; 

and it was moved by ſerjeant Nares that the count might be amen- 

[ded by the writ, by ſtriking out the word lent, and inſerting the 

word paid inſtead thereof; who alledged that it was the conſtant 

practice in the King's Bench, when a declaration happened to be 

aulty, to file a bill which was right, and to amend thereby, and 

that the court there, never inquired whether the bill was filed before 

Cr after the declaration; and cited 2 Stra. 1151. Wilder v. Handy; 

which was treſpaſs for killing a dog: after a verdict for the plain- 

ift it was moved in arreſt of judgment, that the declaration ran by 

ecital, © Whereas, &c. but a bill being filed right (the time of 

iling, the court refuſed to inquire into,) ordered it to be amended ; 

and in Mich. 2 3 Geo. 2. Smith v. Ledbury, it was laid in trover that 
the 
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dence. the plaintiff; and now it was moved for a new trial by ſerjeant Dat 


148 Michaelmas Term 3 Geo. 3. 1762, 
the defendant was poſſeſſed of a horſe inſtead of the plaintiff, it y, 
moved to amend, but Lee C. J. ſaid there muſt be a bill filed 0 
to amend by; aſterwards a bill made right was filed, and the 3 
amended the declaration by it, though the poſſeſſion was the y 
giſt of the action. But per C. J. Pratt & tot curiam, We muſt * 
ſume the plaintiff proved money ent, for your verdict is for mon 
lent to a third perſon, and no precedent can be ſhewn wherever fich 
an amendment as this prayed was ever made ; the amendmey 
now prayed, is at the common law; the ſtatutes of amendmey 
lead us to ſee what power we had at law to amend, we had u 
power to amend after the firſt term when the record was ma. 
up and the roll carried in; but ſince the ſtatutes, courts ht 
gone a great way further, See 3 Lev. 347. but there is no ſtaut 
goes ſo far as to impower us to make an amendment, which woyl 
alter the trial, or the iſſue, the iſſue at the trial was, whether the | 
plaintiff lent a third perſon money at the defendant's requeſt, 2 
you would now make the iſſue to be, whether the plaintiff paid} 
third perſon money at defendant's requeſt, this would be to alte 
and change the record in a moſt ſubſtantial point ; we are bound 
by the record and the verdict, and mult take it to be true that een 
part of the declaration was proved at the trial; the plaintiff has mil 

taken his action; and if we were to allow this amendment, gret 
inconvenience would enſue; for then, we ſhould lay down a nk 
that whenever the plaintiff had obtained a verdict in a caſe where 

he had no legal cauſe of action, he might afterwards ſue out an ot 
ginal writ, wherein he had good and legal cauſe of action, and amend 
his record thereby, and recover upon an iſſue which had new! 
been tried; for it has never been tried in this cauſe whether plaintif 
paid money to a third perſon at the inſtance of the defendant, but 
only whether he lent money to a third perſon at the defendant's r. 
queſt : and for theſe reaſons the amendment was refuſed, notwitl- 
ſtanding the practice of the King's Bench was very much inſiſted 
upon by the plaintiff, Brother Nares for the plaintiff, brother He. 
itt for the defendant. 


. 


Wills verſus Maccarmick. 0. * 


Debt upon an | EBT upon an award, whereby it was awarded that the de. 
wee = f|-# fendant ſhould pay to the plaintiff 150/. 16s. 9d. Ge. The 


Ity in the defendant pleads that he doth not owe to the plaintiff the fal 1500 

arbitrators not 165. 9d. and thereupon they were at iſſue, which was tried befor f 

allowed to be Mr. Juſtice Noel on the weſtern circuit, and a verdict was found f 
gwen in evi— 

| becauſe the judge refuſed to permit the defendant to give ine“ 

dence partiality in the arbitrators in making the award; Davy . 

ſiſted that in this caſe the defendant could plead nothing but nl 1 

bet, and might thereupon give in evidence any matter that Gel 

2 | 


1 


' Michaelmas Term 3 Geo. 3.1702. 


the action ; that partiality and corruption in the arbitrators made the 
award void, and being ſo, the action was deſtroyed. But per curiam, 
The plea of al debet, prima facie admits the award, and there 
| never was an inſtance where this kind of evidence was permitted to 
be given ; it would be to ſuffer evidence that affects third perſons, 
he arbitrators themſelves; an award is a judgment by judges choſen 
by the parties themſelves, and a jury in a ſpecial verdict cannot find 
any matter Or fact debors the award ; by parity. of reaſon no- 
thing debars the award (as partiality is) can be given to them 


be wholly unprepared at the trial, for all that he has to do, 


it concerns the arbitrators themſelves; in a trial at law, this mat- 
ter of partiality and corruption can never be got at, there is no pre- 
cedent at law of any writ to ſet aſide an award, and we muſt go by 
recedent ; there is no caſe wherever this matter hath been pleaded ; 
the Stat. Will. 3. ſhews that an award at law muſt ſtand, for that ſta- 
tute ſays, that with reſpect to awards made according to that ſta- 


tate they ſhall ſtand, unleſs controverted and ſet aſide in two terms. 


The remedy in this caſe is in equity, or at law by action againſt 
| the arbitrators if they have been corrupt, New trial refuſed, and 


judgment for plaintiff, Serjeant Stanniford and Hewitt for plain- 


tif, Davy and Burland for defendant. 


Hilary Tem. 


3 Geo. 3. 1963. 


Knight, one of the Barons of the court of Exchequer, having 
lately been appointed by the King one of the 
court of the Bench, took his place there this day. 


N 


n evidence ; if this evidence was permitted, the plaintiff would 


js, to prove the ſubmiſſion and the award; the corruption or par- 
tality of the arbitfators may be wholly unknown to the plaintiff, 


JANUARY the 24th 1763. the honourable Sir Henry Gould, 
Juſtices of his 
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Anonymus. 


Debt on _ EBT on a bond with condition for the payment of a2 certzin 

"HR. ſum of money on a certain day; defendant pleads pa 
fore the day „ P Payment 
pleated is ill, before the day; plaintiff replies that the defendant did not pay je, 
fore the day, et de hoc ponit ſe ſuper patriam ; defendant demurg 


and plaintiff joins in demurrer. 


 Nares ſerjeant ſor the defendant admitted that the plea at firſt wy 
bad, but inſiſted the plaintiff had made it good by replying a 
tendring iſſue upon it, or that if the iſſue was immaterial, ther 
ought to be a repleader. 8 


Hewitt ſerjeant contra. This is a caſe where defendant has nt 
Joined iſſue to the country, but has put himſelf upon the judgment 
of the court; and though the replication be bad, yet whenever the 
caſe is upon a demurrer, the court looks for the firſt fault, which i 
In the plea here; and therefore judgment ought to be for the plain 
tiff; and of that opinion was the court, and gave judgment fer 
plaintiff, 8 
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r 2 245 D 2 
SS} - r 2 
—— 55 n —— 
wb 0 neon 
— 3 


* 333 
— — 


S x ave... ah; 
SEE — 


Repington, Eſq; Executor, &c. ver/us The Govern 
of Tamworth School and Collins, clerk. GRE. 


* 


A B. being ſeiſed of the advowſon of a donative, the church 
l. in his life-time, becomes void, then A. B. dies, (the * 

being ſtill void) having firſt made his will and the par 
his executor, who has brought this quare impedit, ſuppoſing him 
intitled to this turn, as an executor is, in the caſe of a preſenta 
benefice ; after two arguments in the C. B. the whole couſt * 
clearly of opinion that the right of donation deſcended to the ö 


A Eaſter Term 3 Geo. 3. 1763. 151 


1B. and that his executor had no title, which he would have 
* 1 if it had been a preſentative benefice. 


It was faid by the court, in giving this judgment, that before the 
duncil of Lateran all benefices were like what donatives are now, 

that no lapſe could have incurred in antient times, and that biſhops 

bad no right of inſtitution before the time of Ric. 2. Ante concilium 
Laterunenſe (ſays Bracton) nullum currebat tempus contra praſen- 
tes, Seld. Hiſt. Tithes, cap. 12. fo. 380. And the C. Juſtice 

id, the author of the Codex never read this chapter of Selden, or 
de has impoſed upon the public; he ſaid there is no caſe in the 

Looks to exclude the heir of a donative from his turn in this caſe, 

hat a patron of a donative can never be put out of poſſeſſion by an 

ſurpation 3 after a verdi& for the plaintiff executor, &c. judgment 

vas arreſted, and the title to the turn adjudged to be in the heir at 

aw per totam curiam. e 4 


he King verſus John Wilkes, Eſq; Member of Par- A member of 
| | . | | parliament 
liament for Ayleſbury. C. B. 3 
. | | without bail, 
E N Saturday April 30, 1763. in the morning the defendant —__ for 
CJ VVilkes was arreſted by two of the King's meſſengers,” by vir- . _ 
ve of a warrant from the ſecretary of ſtate; the * TENOR of» The wora 
hich warrant is in the words following: George Montagu TENOR is 
Dunk earl of Halifax, viſcount Sunbury and baron Halifax, one . 
F the lords of his Majeſty's moſt honourable privy council, heutenant tradiſtinction 
general of his Majeſty's forces, and principal ſecretary of ſlate : io the word 
* Theſe are in his Majeſty's name to authorize and require you (taking age 
' conſtable to your aſſiſtance) to make ſtrict and diligent ſearch for the EY”: 
' authors, printers and publiſhers of a ſeditious and treaſonable f aper, 
titled, Tus NORTH BRITON, NUMBER XLV, SaTuRDaY, 
' APRIL 23, 1763. printed for G. Kearſley in Ludgate-ſtreet, 
London, and them, or any of them, having found, to apprehend and 
' ſeize, together with their papers, and to bring in ſafe cuſtody before 
| me to be examined concerning the premiſſes, and further dealt with 
according to law; and, in the due execution theresf, all mayors, ſhe- 
i 1 Juſtices of the peace, conſtables, and all other his Majeſty's oſficers 
rol and military, and loving ſubjects whom it may concern, are to 
| be aiding and aſſiſting to you as there ſhall be occaſion; and for ſo 
| dung this ſhall be your warrant. Given at St. James's the twenty- 
hath day of April in the third year of bis Majeſty's reign. 
Dunk Halifax. 
. To Nathan Carrington, John Money, Jumes Watſon 
: and Robert Blackmore, four of his Majeſty's meſ- 
ſengers in ordinary. | 
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* Who bad under the crown, particularly by Mr. Webb *, then ſolicitor to th 
been a com- treaſury, that this writ had been ordered to iſſue by the court x 


mon. ite be. tween twelve and one of clock, while Mr. Wilkes was in the cuftoh 
all his life be- 


L. Halifax, + ſecretary of ſtate not to admit any perſon whatſoever to ſpa 
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—. 


he ſame morning, a copy of the above warrant havine ber 
obtained from the meſſengers, who then had Mr. Jilkes in ta 
own cuſtody, and an afidavit being made of the truth of * 
copy, and that Mr. JW:/kes was iben in cuſtody of two of the abor 
meſſengers at his houte in Great George-ſtreet in Weſtminſter , 
ſame were produced in the court of Common Pleas the fame 30h 
day of April at twelve o' clock at noon, or a few minutes before g 
- after that hour ; whereupon, at the ſame time, it was moved 
my learned brother Glynn, that a writ of habeas corpus might e 
allowed to iſſue inſtantly, returnable forthwith, The Lord Chic 
Juſtice Pratt was pleaſed to ſay that his was a moſt extraording 
Warrant; and the court ordered an habeas corpus to be iſſued i;. 
ſtantly, returnable forthwith. It being now about one o' clock, th 
rule of court for the ifſuing the habeas corpus could not poflibly 
drawn up and entred, nor could. the writ be made out, figned all 
paſſed under the ſeal of the court before four or five of clock inth 
afternoon : and although it was certainly known by the off 


of the meſſengers at his houſe in Great George-ſtreet, yet, beſm 
the coming of the writ to the meſſengers, (the ſame afternoon ab 
five o' clock) Mr. Wilkes was haſtily (I had almoſt ſaid in conteny 
of the King's high court) committed to the Tower of Londen, 


Mr. Wilkes's ſolicitor, and one of his counſel, ſoon after ty 
heard of ſuch commitment went to the Tower in order to conlul 
and adviſe with him, but were denied admittance to him; Mag 

Ran: ford informing them that he had received orders from t 


with, or ſee Mr. Wilkes; and further informed them, that be 
juſt before refuſed the right honourable Earl Temple ſuch adi 


tance, ut audivi. 


On Sunday May the firſt, the ſame gentlemen went again tol 
Tower, between the hours of twelve and one, on the fame 0 
fon, but were again denied admittance to ſee or ſpeak with M 
Wilkes; and ſoon afterwards, ſeveral noblemen and gentlemel! 
the firſt diſtinction were refuſed admittance to ſee or ſpeak to M 
Wilkes, and particularly his own brother was Tefuſed, ut audiu. 


After ſuch denial, Mr. Wiltes's ſolicitor demanded of W 
Ra;ford a copy of the warrant of commitment of Mr. "a 
the Zower, which was readily granted by the major, the TEN 
wbercof is in the words following : © Charles earl of Egrem 
«< 61:4 George Dunk earl of. Halifax, lords of his Mai 
* honourable privy council, and principal ſecretaries of ſtatt* 4 
are in bis Majeſty's name to authorize and require yu 0, ; 
I . 


* 


1 ** 
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« into your cuſtody the body of John Wilkes, Eſq; herewith ſent you, 

« fir being THE AUTHOR AND PUBLISHER OF A MOST INFAMOUS 

« AvD SEDITIOUS LIBEL, INTITLED, THE NoRTH BRITON, 

« NumBER XLV. TENDING TO INFLAME THE MINDS AND 

« 14, 1ENATE THE AFFECTIONS OF THE PEOPLE FROM HIS 

„ MAJESTY, AND TO EXCITE THEM. TO TRAITEROUS INSUR- 

« pxCTIONS AGAINST THE GOVERNMENT, AND TO KEEP HIM 

« sarE AND CLOSE, until be ſhall be delivered by due courſe if 
« law; and for ſo doing this ſhall be your warrant, Given at 
« t. James's Zhe 30th day of April 1763. in the third year of bis 
« Majeſty's reign. . Egremont, Dunk Halifax, 


75 the right honourable John lord Berkley of Stratton, ; 
conſtable of bis Majeſty's Tower of London, or to the 
lieutenant of the ſaid Tower, or bis deputy. 


Mr. Webb, ſolicitor to the treaſury, being preſent in major Ranſ- 
rds room when the copy of the ſaid warrant of commitment was 
ganted, Mr. Willes's counſel and ſolicitor applied to Mr. Webb for 
aimittance to Mr, Willes, whereupon (it is true) Mr. Webb deſired 
the major to allow ſuch admittance, and ſaid he would be anſwera- 
ble and indemnify the major; but the major, with the true ſpirit 


E obey orders; Mr, Webb replied and ſaid he imagined, or he be- 


either of the ſecretaries of ſtate were in town, he would apply 
and endeavour to obtain the deſired admittance, and that if he could 


he afternoon of the ſame Sunday, May the firſt ; whereupon Mr. 
Villers counſel and ſolicitor departed from the Tower for ſome 
pours, and between the hours of eight and nine in the evening of 
Ihe ſame day, returned again to the Tower, and applied for admit- 
ance to Mr, Wilkes; but the major not having received any orders 
nmeſſage from either of the ſecretaries of ſtate, or from Mr. Webb, 

culed admittance, as he had done before, ut audivi. e 


On Menday the 2d day of May, at the fitting of the court of Com- 
mon Pleas in the morning the meſſengers returned the writ of Ha- 


Ind committed to the Tower as above; the TENOR of which re- 
urn indorſed on the ſame writ runs thus, vx. In obedience to the 


 Vithin command, We humbly certify to his Majeſty's juſtices of 
| the court of Common Pleas at Weſtminſter, that at the time of the 
ming of this writ to us, the within named Jabn Wilkes was 
a nor at any time ſince hath been in our cuſtody, or in the cu- 


' ſtody of either of us ; ſigned by two of the meſſengers to whom 
tne Writ was directed. 


* Upon 


of an excellent officer, anſwered, he would not, or he could not diſ- 


ved there muſt have been ſome miſtake in the orders, and that 


ucceed therein he would ſend or bring an order for that purpoſe in 


eas Cor pus which had iflued and been delivered to them on the 3075 
tf pril in the afternoon after Mr. Wiltes was out of their cuſtody, 


— 
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In the caſe of like the return in the preſent caſe ; which aſſertion, at firſt, ſeeml 


Sir William 


Morris who | 
had a ha. cor. Ces, Who thereupon thought the return well enough; but Mr, Ju. 


for his wite, 
the return 


was like the 


_ preſent. 


The like in 
Flolmes's caſe 
jor his wite. 


B. R. about 
NMichaelmas 
term 1765. 


the King's ſerjeant, that the ſame might be affiled of record. 


dence, viz. the affidavit and warrant of arreſt and ſeizure of M. 


in hat manner, when and by what authority he was taken out of their 


cuſtody, and what was become of h1s body, 


ther day; but I never heard that it was, 


| Tower of London, which was granted returnable t delay, 


to ſuch a degree as I never ſaw it before) in the morning Mr. JW i 


reporter on his left hand,) when the lieutenant of the Tower reli 


| a | 3 5 5 + ms... 
Upon reading the writ and the return thereof, it was moyeq b 


To which ſerjeant Gun for Mr. Wilkes objected, and infifteg th 
the return was too general in this particular cate, (althoyeh f 
might be a good return in another caſe not circumſtanced like N 
preſent) for that it clearly appeared to the court by ſufficient ei 


Wilkes, upon which the writ was founded and granted laſt Sar, 
at noon, that Mr. Wilkes was then in the cuſtody of the meſſenger 
and therefore they ought to have returned and certified to the ct 


Some of the King's ſerjeants replied, that all the precedents of x. 
turns of writs of Fabeas corpus in the crown-oftice, where the pay 
therein named was not in the cuſtody of the meſſengers (to whaon 
the writ was directed) at the time of the coming of the writ, war 


to have weight with the Lord Chief Juſtice and two others of the Jul. 


ſtice Gould was pleaſed to ſay he much doubted,” whether the pr. 
cedents in the crown-office of returns to writs of habeas corpus, wer 
like the preſent return, as had been aſſerted by the King's ſerjeant;] 
and ſaid. if the precedents were not ſo, he ſhould be of opinion 
that this was an inſufficient return, becauſe he thought, from whit 
appears in evidence in the caſe, the court has a right to know wht 
is become of the King's ſubject Mr. Wilhes, ſince he was in th 
meſſengers cuſtody laſt Saturday at noon ; whereupon (fla 

curia) the writ and return were not permitted to be affiled of ni 
cord upon this motion; and precedents were ordered to be lookl 
into, and the matter of the return was ordered to be debated at ans 


Afterwards the ſame Monday May 2. a motion was made to ii 
court grounded upon a copy of the aforeſaid warrant of commitment 
of Mr. Wilkes to the Toter, and an affidavit of the truth theredl 
for another habeas corpus to be directed to the conſtable, &c. of the 


Tueſday May 3. At the ſitting of the court (which was crowdel 
was brought to the bar, and ſat among the ſerjeants (next to lh 
ed upon this ſecond writ of babeas corpus the watrant of _ 
ment of Mr. Wilkes to the Tower by the two ſecretaries of ſtate (ﬆ 


fore {ct forth), which being read, ſerjeant Ginn moved the or 
6 
2 
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ö Mr. Wilkes might be diſcharged out of cuſtody without bail, b 
and orounded his motion on three points, two whereof were ob- 5 31 
tions to the legality of the warrant of commitment (the reader * 
will obſerve that the general warrant of arreſt. and ſeiſure was not 9 
now before the court, and therefore the legality of that could not 5 
aro be debated), the third point was, that Mr. Wilkes was a 1 
member of parliament, and therefore was privileged from bein ih 
| arreſted for any crime except treaſon, , elony and breach of the 3 
hrare and that ſuppoſing him the author of the preſent ſuppoſed li- bt 
bel (which he abſolately denies) it is only a miſdemeanor, and none [3 
of the three abovementioned crimes or miſdemeanors, 1 
The firſt objection taken to the warrant of commitment was, that 13 
it doth not appear to the court that Mr. Wilkes was charged by any 4 
| evidence or information upon oath before the ſecretaries of ſtate, 79 
that he was the author or publiſher of the North Britain, number 4p 
XLV. that, for any thing that appeared to the court to the contrary, See 2 Jones 19 
the ſecretaries of ſtate commited Mr. Miles to the Tower, upon 13. Buſhel's 1 
their own mere imagination or ſuſpicion that he was the author and = 1 0 1 
publiſner of this ſuppoſed libel. | | Bscon, tile 14 
| | | p „ Commitment, 14 
| The ſecond objection taken to the warrant of commitment was, ? {© 
| that it was too general, and doth not ſet forth ſufficient, ſubſtantial 1 
_ mtr, whereupon the court can judge whether the North Briton, KY 


number XLV. (ſuppoſing Mr, Wilkes the author and publiſher there- 
ol) is a moſt infamous and ſediti>us libel, tending to inflame the 
minds and alienate the affections of the people from his Majeſty, and 
to excite them to traiterous inſurrections againſt the government; 
that the warrant not having ſet forth the North Briton, number 
XLV. or ſuch parts thereof as the ſecretaries of ſtate deemed infa- 
mous, ſeditious, &c. the court cannot judge whether any ſuch pa- 
per ever exiſted, it not being before them, or if it does exiſt, whe- 
iber it be an infamous libel or not. V _ 


In the third place, ſuppoſing the warrant of commitment to be 
good, yet that Mr. Wilkes being a member of parliament (which was 
almitted by the King's counſel) is privileged from arreſts in all cafes 
except treafon, felony, and ACTUAL breach ef the peace, therefore 
ought to be diſcharged without bail; that libels may, and often de 
tend to the breach of the peace was admitted, and therefore the 
cout of King's Bench frequently grants informations againſt the 
authors, printers and publiſhers thereof; but this is never done 
ut upon affidavits laid before that court aſcertaining the ſaid authors, 
Printers or publiſhers; for ſurely that matter which only tends to 
a breach of the peace cannot with any propriety be ſaid to be an 
Q *ctual breach of the peace; and it was ſaid that it is univerſally 
Ie, a libel is not an actual breach of the peace, therefore it was 
NG inſiſted 
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Eaſter Term 3 Geo. 3. 1763, 
inſiſted for Mr. Wilkes, that upon this point alone (although t 
others ſhould be over-ruled) he ought to be diſcharged from his in 


priſonment in the Tower, without bail. 


Mr. Serjeant Hewitt for the crown, In anſwer to the firg q. 
jection ſaid, that it was not neceſſary to ſet forth the evidence ar 
information upon which the warrant of commitment was made In 
the warrant ; but as to the ſecond objection, he admitted that it mi 
appear upon the face of ſuch warrant for what particular ſpecies d 
a. crime or miſdemeanor the party was committed, according to the 
caſe of the King v. Roe and Kendall, 1 Salk. 345. 5 Mod, 78. and 
that in the preſent caſe if the commitment had been for writr 


and publiſhing a libel generally, without ſpecifying the nature and 


tendency thereof, it would have been d; but here it is ſaid 9 
be © for being the author and publiſher of a moſt infamous ai 
« ſeditious libel, tending to inflame the minds, and alienate the al. 
e fections of the people from his majeſty, and to excite them 1 
* traiterous inſurrections againſt the goverment ;” this he though 
was a ſufficient ſpecification of the nature of the libel, and of th 


miſdemeanor ſuppoſed to be committed by Mr. Wilkes againſt the 


government; but he ſaid he would not be underſtood to affirm that 


the paper called the North Britain, number XLV. (which was nt 
before the court) was a libel; that he had found no caſe upon a libel 


like this, and therefore could not ſay what was a ſufficient and pre 


ciſe certainty in a warrant of commitment for a libel, but he thought 
it not neceſſary to ſet forth the whole, or any part thereof, in the 
Warrant. 


As to the third objection of privilege, ſerjeant Hewitt admitei 
that Mr. Wilkes was a member of parliament, and could not |- 
gally be arreſted but for treaſon, felony, or breach of the peace; It 


cited Hob. 215. Hick's caſe, to ſhew that a libel tends to the brea 


of the peace; but whether the preſumed libel in the preſent cal 
was a breach of the peace or not, he would not take upon himfel 
to ſay, nor would he ſay that the arreſting Mr. Wilkes in the preſet 
caſe was not à breach of privilege of the houſe of commons, 


Serjeants Whitaker, Nares and Davy for the King, ſpoke to tit 
like effect, but none of them affirmed, that the writing or publiſt- 
ing a libel was an actual breach of the peace, (as I underſtood), 0 
that the arreſt of Mr. Miles in the preſent caſe, was not a breach 


of privilege of parliament, and (I think) they all declined {ay 
any thing more about the privilege of parliament, than what {ej 


Hewitt had ſaid before. When the King's ſerjeants had concluded, 
Mr. Wilkes made the following ſpeech to the court. 


h 
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I Lord I am happy to appear before your Lordſhip and tors 
« court, where liberty is fo ſure of finding protection and ſupport, and 
« olere the late (the principle and end of which rs the preſervation f 
« [iberty) 15 fo perfectly under ftood ; Liberty My Lord ! bath been 
9 governing principle of every action of my hje ; and actuated by 
« it, I always have endeavoured to ſerve my gracious Sovereign and 
« 175 family, knowmg bis government to be founded upon it; but as it 
© bas been bis misfortune to have employed miniſters who have endea- 
ks cored to caſt the odium and contempt ariſing from thetr own ter- 
© rible and corrupt meaſures on the ſacred perſon of their ſovereign and 
Jene factor, ſo mine has been the daring taſk to reſcue the royal per- 
. % from ill placed imputations, and fix them on the miniſters, who 
© alone ought to bear the blame and the puniſhment due to their uncon- 
« fitutional proceedings; for the proof of my zeal and affeftion to my 
S wereign 1 have been impriſoned, ſent to the Tower, and treated 
© ith a riggur yet unpracticed even on SCOTTISH REBELS ; but 
« bwever thoſe may flrive to deſtroy me, whatever perſecution they are 
. naw meditating againſt me, yet to the world 1 ſhall proclaim, that 
ers of the moſt advantageous and lucrative kind have been made 
% ſeduce me to their party, and no means left untried to win me 
o their connection; now, as ther attempts to corrupt me have failed, 


they eim at intimidating me by perſecution; but as it has pleaſed 


* God to give me virtue to refiſt their bribes, ſo I doubt not but be 
vill give me ſpirit to ſurmount their threats in a manner becoming 
* an Engliſhman who would ſuffer the ſevereſt trials rather than aſ- 
' ſeciate roith men who are enemies to the liberty of this country; their 


FF fortunate event of” my life, when I appear before your Lordſhip and 

this court, where innocence is ſure of protection, and libert y Can 
' never want friends and guardians.” 

| Then the court took time to conſider, and appointed Friday fol- 


Id to the Tower, and to be brought up again to the bar on Friday 
he 62h of May; and upon that day, Mr. W:lkes being again at 
he bar, the Lord Chief Juſtice delivered the opinion of the whole 


Ourt, 


4 \ 


nent, ſaid, there are #0 objections taken to the legality of this war- 


* and a Third matter inſiſted on for the defendant, is privilege of 
Rriament, | | „ 


4 Wilkes was charged by any evidence before the ſecretaries of 
ate, that he was the author or publiſher of the North Briton, num- 


cceſſary to ſtate in the warrant that Mr, Wills was charged by any 
| CT evidence 


E* bribes I rejected, their menaces I defy, and I think this is the moſt 


wing to give their opinion, and ordered Mr. Willes to be reman- 


Lord Chief Juſtice Pratt, after ſtating the warrant of commit- 


The firſt objection is, that it does not appear to the court that 


Ir XLV. in anſwer to this, we are all of opinion, that it is not 
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1 . ; ; | | | - | Se. 
evidence before the ſecretaries of ſtate, and that this objection bn 


crime 1s a different queſtion if a crime be dong in his light hy 


ſent, he ought not to commit upon diſcretion. Suppoſe a mus, 
ſtrate hath notice, or a particular knowlege that a perſon has he 


for him to commit the criminal, but in that caſe he is rather a ui. 


notice that a charge is neceſſary to be ſet out in the warrant, In def 


no weight, Whether a juſtice of peace can, ex officio, without u. 
evidence or information, iflue a warrant for apprehending for 1 


may commit the criminal upon the ſpot, but where he is not pr 


guilty of an offence, yet I do not think it is a ſufficient grow 


neſs than a magiſtrate, and ought to make oath of the fact, beſo 
ſome other magiſtrate, who ſhould thereupon act the official pu 
by granting a warrant to apprehend. the offender, it being march 
that the accuſer ſhould appear as a witneſs, than act as a magiſtiat. 
But that is not the queſtion upon this warrant ; the queſtion here i 
whether it is an eſſential part of the warrant, that the informaty 
evidence or grounds of the charge before the ſecretaries of fe 
ſhould be ſet forth in the warrant? And we think it is not, Thing 
Rudayard's caſe, 2 Vent. 22. cannot be applied to this caſe, for in th 
caſe of a conviction it is otherwiſe, It was ſaid that a charge h 
witneſs was the ground of a warrant, but we think it not requiſt 
to ſet out more than the oftence, and the particular ſpecies of it 
It may-be objected if this be good, every man's liberty will be in th 
power of a juſtice of peace. But Hale, Coke and Hawkins, take u 


caſe of the ſeven biſbops their counſel did not take this objedion 
which no doubt but they would have done if they had thouglt 
there had been any weight in it. I do not rely upon the deter- 
nation of the Judges who then prefided in the King's Bench, | 
have been attended with many precedents of warrants returned ut 
the King's Bench, they are almoſt univerſally like this; and in & 
William Wyndham's caſe, 1 Stra. 2, 3. this very point before vs 
determined. And Hawkins in his 2 Pl. Coron, 120. ſedt. 17, fa 
lt is ſafe to ſet forth that the party is charged upon oath; bt 
« this is not neceſſary, for it hath been reſolved that a commitme 
« for treaſon, or for ſuſpicion of it, without ſetting forth any pi 
te ticular accuſation, or ground of ſuſpicion, is good; and cis 
Sir William Wyndham's caſe, Trin. 2 Geo. Dalt. cap. 125. Ot 
233. „ | | | 


The ſecond objection is, that the libel ought to be {et forth l 
the warrant in hœc verba, or at leaſt ſo much thereof as the ſect 
taries of ſtate deemed infamous, ſeditious, &c. that the cout miſ 
judge whether any ſuch paper ever exiſted, or if it does exiſt, is 
ther it be an infamous and ſeditious libel, or not. But we ae! 
of a contrary opinion; a warrant of commitment for felony * 
contain the ſpeczes of felony briefly, © as for felony for the dee 


* of J. S. or for burglary in breaking the houſe of J. S. St. 


' 


„ 
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F is, becauſe it may appear to the judges upon the re- 
« turn of an habeas corpus, whether it be felony or not.” The 
magiſtrate forms his judgment upon the writing, whether it be an 
infamous and ſeditious libel or not at his peril, and perhaps the 
ner itſelf may not contain the whole of the libel 3 mnnuendo's may 
be neceſſary to make the whole out : there is no other word in the 
hw but /:bel whereby to expreſs the true idea of an infamous wri— 
ting; we underſtand the nature of a libel as well as a ſpecies of 
felony ; it is ſaid the libel ought to be ſtated, becauſe the court can- 
not judge whether it is a libel or not without it ; but that is a mat- 
ter for the judge and jury to determine at the trial, If the paper 
«is here, I ſhould be afraid to read it. We might perhaps be 
ble to determine that it was 4 libel, but we could not judge at it 
mas not a libel, becauſe of innuendo's, &c. Tt may be ſaid that 
without ſeeing the libel we are not able to fix the quantum of the 
bail; but in anſwer to this, the nature of the offence is known by 
us; it is faid to be an infamous and ſeditious libel, &c. it is ſuch 


1 miſdemeanor as we ſhould require good bail for, (moderation to 


be obſerved) and ſuch as the party may be able to procure. 


The third matter inſiſted upon for Mr. Wilkes is, that he is a 
member of parliament, (which has been admitted by the King's 
krjeants) and intitled to privilege to be free from arreſts in all caſes 
W except treaſon, felony, and actual breach of the peace, and therefore 
"WS ought to be diſcharged from impriſonment without bail; and we are 
all of opinion that he is intitled to that privilege, and muſt be diſ- 
charged without bail. In the cafe of the ſeven biſhops the court took 
notice of the privilege of parliament, and thought the biſhops would 
have been intitled to it if they had not judged them to have been 
guilty of a breach of the peace, for three of them, Wright, Holloway 
and Allybone, deemed a ſedlitious libel to be an actual breach of the 
peace, and therefore they were ouſted of their privilege moſt un- 


ment 1n the return, we muſt have taken notice of the law of pri- 
Vilege of parliament, otherwiſe the members would be without 
Emedy where they are wrongfully arreſted againft the law of 


part of the law of the land. 4. Lit. 25. ſays, the privilege of par- 
lament holds unleſs it be in three caſes, vis. treaſon, felony and the 
Peace; theſe are the words of Cote; in the trial of the ſeven biſhops 
the word peace in this caſe of privilege is explained to mean where 
purety of the peace is required. Privilege of parliament holds in in- 
formations for the King, unleſs in the caſes before excepted ; the 
ale of an information againſt Lord Tankerville for bribery, 4 Ame, 
vas within the privilege of parliament. See the reſolution of the 
Lords and Commons, anne 1675. We are all of opinion that a 
vel is not a breach of the peace; it tends to the breach of the 

ee peace, 
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Justy. If Mr. Vilfes had been deſcribed as a member of parlia- 


parlament, we are bound to take notice of their privileges as being 
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1 160 Faſter Term 3 Geo. 3. 1763. 
„ peace, and that is the utmoſt. I Leu. 139. but that which onl 
vn tends to the breach of the peace cannot be a breach of it. Spock 
w a libel be a breach of the peace, yet I think it cannot exclude 10 


vilege, becauſe I cannot find that a libeller is bound to find ſing, 
of the peace, in any book whatever, nor ever was, in any caſe, k, 
coept one, 4/2. the caſe of the ſeven biſhops, where three Judge 
ſaid, that ſurety of the peace was required in the caſe of a jj}. 
Judge Powell, the only honeſt man of the four Judges, difſents 
and I am bold to be of his opinion, and to ſay that caſe is not hy. 
but it ſhews the miſerable condition of the ſtate at that time: bbc 
the whole, it is abſurd to require ſurety of the peace or bail in the 
caſe of a libeller, and therefore Mr. Milfes muſt be diſcharged fron 
his impriſonment, whereupon there was a loud huzza in Weſtin. 


/ter-ball, He was diſcharged accordingly, 


Leeman ver/us Allen and others. C. B. 


Impriſonment RESPASS, aſſault and impriſonment, to the plaintiff's d. 

8 . mage of 3oo/. The defendant pleaded the general iſle; 
damages not upon the trial the jury gave a verdict for the plaintiff, and zoo] 

exceſſive, and damages; in the paper book of the iſſue, delivered to the defendant 
no rs with notice of trial, the damages (by miſtake) were laid only 200l, 
but the record of nf; prius was right and agreeable to the roll, which 

Verdict not was 300. damages; after a defence made at the trial, it was now 

OY ob moved by ſerjeant Nares for the defendants to ſet afide the werd 

tween the iſſue UPON two matters, 1/, becauſe there is a variance between the iſe 


delivered and book delivered; and 2d, becauſe the damages are exceſſive. 
the record of | | | * | 


niſi prius after . 
a defence. It appeared in evidence at the trial, that the plaintiff kept ti 
RNeummen tavern in Chancery-Lane; that the defendants are perlon 

called reforming conſtables, and under pretence of a warrant iro 

one Kinaſton, a juſtice of peace, entered the plaintiff's houſe vil 

ſtaves, there ſeiſed and carried her into the yard, and faid, © nw i 

« have got her, and will carrie the bitch to new priſon ;” the dei 

dants would not ſay what crime ſhe was guilty of, or charged with 

Allen the conſtable had a warrant, but he did not ſhew it; that ti 

next morning the plaintiff went to Mr, Kinaſton's houſe, but he wa 

not at home; then ſhe went to juſtice Cox's, and again to Mr, kr 

naſton's, but none of defendants appeared to proſecute her. A 

Slade, the waiter at the tavern, proved, that a man and a Womit 

came to plaintiff's houſe (who looked like fellow ſervants,) bete 

9 and 10 O' clock one evening in Eaſter week, a few minutes belt 

this impriſonment was done; that they appeared to be honeſt ſobe 

perſons, and came to refreſh themſelves; that he ſaw the defencath 

armed with bloodgeons, take and ſeize the plaintiff his miſtreſs 

that Allen laid hold of her, and ſaid, „ Now damn you fir 4 bl 
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07% got you, and we are determined you ſhall 80 to New priſim; | 


Alea themſelves reformers ; about 20 witneſſes proved the Rummer 
mern to be a houſe of good repute, and no body proved the con- 
ay; it was alſo proved that one of the defendants ſtruck the plain- 
* That the defendants never proſecuted the plaintiff, nor did 
hey appear againſt her when ſhe went before the juſtice next day. 
For the defendants, one William Gardiner, who was accidently pre- 
ont in court at the trial, ſwore he was at the Rummer when this 
Lfir happened, and that he heard no oaths, nor the word bitch, &c. 


aſton, to enter this houſe, upon an allegation that the plaintiff kept 
lewd and diſorderly houſe ; that they had two warrants, one for 
114m, and another for Mzddleſex, becauſe this houſe ſtands partly 
g and out of the city, which they kept five weeks before they 
xccuted them; that they frequently watched the houſe, and when 
hey imagined any lewd perſons went into the houſe they took that 
pportunity to execute the warrant; this is the ſubſtance of the 


ages. 


Chef Juſtice: Iſt, As the defendants made a defence at the trial, 
he court will not ſet aſide the verdi& for the variance between the 
ſue book delivered in paper; and the record of nf: prius, which 
as not mentioned or objected to, at the trial; and if the record of 
jj prius had been wrong, the court would have mended it by the 
ol, after a verdict and a defence made. 5 8 


2. As to the exceſſiveneſs of damages; courts ſhould be very cau- 
lous how they overthrow verdicts that have been given by 12 men 
pon their oaths 3 however, if damages be unreaſonable and outra- 


ry, which all mankind might ſee to be unreaſonable at firſt bluſh; 
ertainly a court would ſet afide ſuch a verdict, and try whether 
2d jury would not be more reaſonable. The rule in the caſe of 
and Aſh, Comb. 357. laid down by Lord Holt, is a good one; 
That the jury are to try cauſes with the aſſiſtance of the judges, 
and ought to give their reaſons, when required, that if they go 


| Ing ſo, and for exceſſiveneſs of damages, a new trial was granted. 
Ind this rule is univerſal, and extends to all forts of actions. But 
may be ſaid what rule has the court to govern themſelves by as 
matters of tort? I anſwer, the court muſt be able to ſay the 


© 2 new fort of grand jury, who meet once or twice in a week, 
; T2 | and 


ber witgeſſes gave evidence to the like effect; that theſe defendants 


It appeared that the warrant was granted and ſigned by juſtice Ky- 


widence, whereupon the jury found for the plaintiff, and 300 l. da- 


ous indeed, as if 2000 J. or 3000 l. was to be given in a little bat- 


upon any miſtake they may be ſet right; and for their not do- 


amages are beyond all meaſure unreaſonable, though they cannot 
exactly what damages ought to be given. I do not think the 
mages exceſſive in the preſent caſe; here are a number of perſons 
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and take upon themſelves to preſent, correct, reform, and comme, 
proſecutions; a warrant is granted by Kynaſton a reforming fue 
on the information of one Triſtram, who is fled for an abomingh] 
crime, there was no account given at the trial of the matter of " 
information to Kynaſieon, who did not appear though he was ſuper 
the warrant is pocketed five weeks, the defendants watch and Wa 
till they can dodge a lewd woman into the out- rooms of this houſe 
where they had not been five minutes, before the defendants entered 
with bludgeons, and ſeized upon the perſon of the plaintiff, ang 
would have carried her to priſon that night, if her neighbours hat 
not then interpoſed and undertaken that ſhe ſhould appear befor 
juſtice Kynaſ/on next morning, which ſhe did, but the defendant 
never purſued the warrant-one ſtep farther, I think the King's Bench 
would grant an information againſt theſe perſons for ſetting them. 
ſelves up as a kind of grand jury; an informer is a moſt odion 
character; and I am glad of an opportunity of declaring my 
diſlike towards theſe reformers. The whole court refuſed to ft 
aſide the verdict ; and the plaintiff had judgment, 0 
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Roe on the demiſe of Aſhton verſus Hutton and! 
i Ws... Ve th | 


Copybold ſur- |.) JECT MENT of copyhold lands, tried at Lincoln, verdict for 

Lame 3 L the plaintiff, ſubject to the opinion of the court, upon the fol 

zs deviſed to lowing Calc. | 
ſix perſons, | | 1 05 | 

8 The Dean and Chapter of Peterborough being ſeiſed of the manor 

the lord re. Of D. by leaſe dated the 21/7 of. May 1759. demiſed the ſame (to 

|  fuſesto edmit one Ch. Aſtroppe who died 21 May 1760. and) to the leſſor of the 

. berg Sug plaintiff for 21 years; afterwards, one Martin being tenant of the 

quouſq; &. copyhold lands in queſtion, ſurrendered to the uſe of his will; ad 

thereby deviſed the ſame to John Hutton, and five other perſons i 

truſt, Sc. and died. Jobn Hutton went to the Lord's Court, and 

deſired to be admitted tenant, upon paying his proportionable pat 

of the fine, but the Lord refuſed to admit him, unleſs he woull 

I pay the whole fine for himſelf and all the other five truſtees, which 

he refuſed ; another of the truſtees appeared in court, but refuſed 

to be admitted upon any terms at all; the other four never appearel 

in court, and ſent word by theſe two, that they diffented, and 

would not be admitted; whereupon three proclamations were made 

for all the fix truſtees to come and be admitted, or the whole land 

would be ſeiſed into the Lord's hands as forfeited, and afterwards 

Lord entered for the forfeiture ſuppoſed ; this is the title of the [eſſa 


of the plaintiff, 
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Ape whole court held that the Lord ought to have admitted J. Tho. Raym. 
Hutton who offered himſelf, and then the Lord might have pro-! #*: 
ceeded to recover his fine for all the ſix truſtees, if it was either Latch 14. 
due by law or the cuſtom of the manor, and he has been too haſty 1 

in entring for a ſu ppoſed forfeiture before admittance, a ſeizure guouſ- T 5 
e is until ſomebody comes to be admitted, one comes and offers to zog. 
be admitted; fo it is clear the Lord had no right to ſeize, Judg- S0 les 141. 


Lit. Rep. 262. 
ment for the defendants. ; 


| Palmer verſus Johnſon. C. B. 
FTRESPAS 8 for cutting down the plaintiff's trees at Branton In a caſe for 

. common 1n the county of Huntingdon ; upon not guilty, there en gen 
was a verdict for the plaintiff, ſubject to the opinion of the court, fads proved 
upon a caſe reſerved, the ſhort ſtate whereof is as follows; At the at he wh, 
trial the plaintiff, in order to prove he was in poſſeſſion of the place be 4 . 
in which, &c. produced in evidence a paper writing purporting to not the evi- 
be an admiſſion of the plaintiff to the place in queſtion as being co- dence of fac 
pyhold, in truſt for J. S. by the lord of the manor of B. It was * 

ſtated that the trees were cut down on Branton common by the de- 

{endant, and that the plaintiff himſelf was not a commoner, but was 

a truſtee for J. S. who has a right of common. 


Serjeant Foſter for the plaintiff, 


The queſtion is, whether the plaintiff being a truſtee for J. &. 
who is a commoner, can maintain treſpaſs againſt the defendant for 
cutting down trees there; and unleſs the plaintiff in this caſe has 
treſpaſs, none elſe has, Cro. Eliz. 349. Coke's Copyb. 70. it was ob- 
jected at the trial, how could the plaintiff call the trees His trees; 
in anſwer to this Bro, tit. Tenant per Copy, p. 2. tenant at will of a 
copyhold brought. treſpaſs for cutting trees, and he had damages and 
judgment although there be another frank-tenant, quod nota ſays Bro. 
and cites 2 H. 4. 12. and 12 Mod. 379. is treſpaſs by a copyholder 
againſt the Lord. Suppoſe this had been a feoffment to uſes at the 
common law, the action of treſpaſs muſt have been brought by the 
teoffees, Hil. 15 H. 7. fo. 2. pl. 4. ceſtuy que uſe cannot diſtrain 
in his own name. Gilb. Ten. 180. the ſtatute of uſes does not ex- 


tend to copyholds, fo the plaintiff is to be conſidered as a feoffee to 
uſes at common law, | 


© 


derjeant J/bitaker for the defendant. 


| Upon the trial of this cauſe there was neither proof of title or poſ- 
: on in the plaintiff, of the place in queſtion, nor does the caſe 
"MC any fact of title or poſſeſſion in the plaintiff, it only ftates that 
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Lev. 308, 
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| a paper writing importing to be an admifſſion of the plaintiff in tp 
2 Rol. Abr. Cc. was proved, but this does not prove that the eſtate is copyholy ; 
333. S. Pl. 1. js only preſumptive evidence that it is copyhold, the fact that A 
place in which, Sc. was copyhold ought to have been ſtated, 6 
that neither of the facts that the plaintiff had 74e or puſeſin a 
ſtated, and therefore the plaintiff cannot have this action; N 
ir opinion was the court, and ſet aſide the verdict, but withon 
colts, 


Anſon verſus Jefferſon. C. B. 


1 was a plaint in replevin levied in the county court of 
An attorney Norfolk, which was removed by the plaintiff into the C. B. 
ThE face of the by a recordare facias loquelam, returnable on the morrow of the 
entry to have purification of the bleſſed Matty; the plaintiff ſued out a pun? u 
2 1 compel the defendant to enter his appearance, but inſtead of appexr. 
dant, itis void. ing, he (by attorney) caſt an cin, which is entred with the cleck 
of the eins in the following words, vig. On the morrow of the 
<« purification of the bleſſed Mary, Norfolk, 5 for John Jeſer. 
e /on at the ſuit of Anſon by Henzell and Lodge ;”” and the defen- 
= 1 dant's attorney Mr, Lodge entred a rule, that unleſs the plaintif 
. ſhould adjourn the in a non pros would be figned ; the plain- 
tiff did not adjourn the ef/an, fo a non pros' was ſigned; upon ſhewing 
cauſe why the eſſoin and the non pros ſhould not be ſet aſide, it ap 
peared upon affidavit that Henzell and Lodge were agents or attornis 
for the defendant, and had entred, or caſt the eſſoin, and therefore i 
was inſiſted that the defendant was in court by his attorney; and t 
would be abſurd to ſay a man can ein when he really appear 
buy attorney, or that he has a legal excuſe for not appearing when i 
is plain he has ated in the cauſe by his attorney. It was alſo ſa 
that no eſſoin lies in perſonal actions, Symonds v. Mayor of Tune 
Sr, Geo, Cooke's caſes of practice 8. In the caſe of Barclay v. Ear, 
B. R. 2 Stra. 1194. The defendant being ſued by original, and a. 
reſted on a ſpecial capias caſt an efſoin, and for want of the plaintith 
adjourning it, figned a non pros; the court declared there was no © 
lour for the gſſoin, and though the plaintiff had proceeded to judy 
ment after he was non proſ”d for not adjourning the eſfein, yet tit 
court would not ſet aſide the judgment, notwithſtanding it was d. 
ledged that the plaintiff was out of court, as the nan pres had ne 
been ſet afide. 1 - 5 


Pratt Lord Chief Juſtice, I cannot ſay that e/o:ns may not be 
allowed in perſonal actions, becauſe Coke in 2 Inſt. on the Hal. 
Marlbridge, fo. 125, 126, 137. ſays that efſoins are allowed in fe- 
ſonal actions; but this is a very obſolete practice, and a great abuſe } 
of the law, as it is an unneceſſary delay of juſtice ; and if the pra 
tice is to be revived, it will be neceſſary to make a new arder 
Court, — — | — 
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Falarſt Juſtice: By the ſtatute of efſoins, 21 Ea. 2. ſect. 12. An attorney 
1 fon lieth not where the. party hath an attorney in his ſuit ; and e 
by ſec. 4. an ot na lieth not where the party was ſeen in court, An court he can- 
cin lies for an attorney though he is an officer of the court, but not. 

he be ſeen in court he cannot Moin, as was the caſe of Mr. George 

Wheeler, who WAS ſecondary to prothonotary John Borrett, Eiq; 

and an attorney, and attended the holding the efſoin upon the efſcin- 

day of the fame term, wherein he eſſoined. Lord Chief Juſtice: 

It was faid, the pore Was a ſummons, and therefore the defendant 

might well eſſoin ; but it is not fo, it is only a prefixing of the day 

or the defendants to appear at Weſtminſter ; here is an attorney ap- 

ers to have entred the gſoin, and therefore it is void, and muſt be 

ſet afide, and all proceedings thereon, | 
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Freeman on the demiſe of Vernon alias Bund verſus 


Weſt. C. B. 


\ JECTMENT of a toft and certain lands in CHarlton in A leaſe for 
the pariſh of Cropthorne in the county of Worceſter, tried lives to begin 
3 „1 „ from the day 
at the laſt ſummer aſſizes before Mr. Baron Smythe, when of the date 
a verdict was found for the plaintiff, ſubje& to the opinion thereof, and 
of the court upon this caſe, (vix.) It appeared in evidence that the eee 
dean and chapter of Worceſter were ſeiſed in right of their church; Wange 
of one of the manors of Charlton in the ſaid pariſh of Cropthorne, ſhall not be 
and being ſo ſeiſed, by indenture bearing date the 267% day of No- 1 
*mber 1750. between the dean and chapter of the one part, and commence in 

| tie plaintiff's leſſor of the other part, the dean and chapter for a fur. 

| Valuable confideration granted the ſaid manor of Charlton (of which 

the premiſſes in queſtion are part) to the plaintiff's leſſor, to hold 

to him and his heirs from the day of the date thereof, for the lives of 

#Ic perſons who are ſtill living, under the yearly rents therein 


u referved; 


1 
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reſerved; and in the leaſe power is given by the dean and chapter 
Milliam Bund as their attorney, to take poſſeſſion of the premiſſs 
and to deliver ſeiſin thereof to the plaintiff's leſſor, according to th 
tenor, effect and true meaning of the ſaid leaſe ; in purſuance q 
which power, ſe:fin was delivered of the premiſſes by the ſaid jj; 
liam Bund to the plaintiff's leſſor on the 28th day of May 1751, 


It was objected on behalf of the defendant, that this is a lu 
of a freehold, and being made to commence in futuro, is there 
void. 1 


The queſtion for the opinion of the court is, whether this leaf 
as it is made to commence from the day of the date thereof, and 
ſeiſin being afterwards delivered on the 28th day of May following 
is good or not? 5 . 


This caſe was twice argued at the bar, in Eaſter term laſt þ 
ſerjeant Nares for the defendant, and ſerjeant Hewitt for the plan. 
tiff; and in this preſent term, by ſerjeant Aſpinal for the defendant 
and ſerjeant Burland for the plaintiff; after time taken to conſide, 
the Lord Ch. Juſtice delivered the opinion of the whole court, and 
gave judgment for the plaintiff, _ 


Lord Ch. Juſtice Pratt : We muſt not overthrow eſtabliſhed prin 
ciples of law; that a freehold cannot be conveyed to paſs in futun, 
is a certain principle, and was grounded on the feudal law; fort! 
a freehold could paſs to commence in futuro, there would be a 
abeyance and want of a tenant againſt whom to bring a pracipe, ani 
the law will not ſuffer the land to be in Abeyance a ſingle day, I 
poſſible, to prevent it, for if it might be without a tenant of tit 
freehold for one day, why not for a year, or 50 years; Indes, 1 
this day, there is not ſuch abſolute neceſſity that there ſhould be an 
actual tenant of the freehold, as formerly when real actions wet 
the only way of trying titles to land, and which real urits can oli 
be brought againſt the tenant of the freehold, becauſe at this tims 
and for 200 years paſt, the fictitious action of eje&ment againl li 
tenant in poſſeſſion is, and has been the univerſal practice of try 
titles to lands and tenements ; and therefore if ever there was a cf 
where the ſutia of judges (to overlook niceties in the law, and t0 
get over difficulties of firſt principles which ſtood in their way,) v 
commendable, this is that caſe. The old principle of law, that. 

Freehold cannot paſs to commence in futuro, has no good realon d 
ground to ſtand upon at this day; but without ſaying an) tain 
againſt that old law, we may in this particular caſe, with the d 
thority of our forefathers, determine this to be a good leaſe. 


Tix 
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1 = 6 | | *, » 3 
The objection to it 18 not much to be favoured; it is to overturn 
|. deed made upon good conſideration; it would make void a great 
number of church leaſes, which are penned in the ſame way, and 
occaſion much inconvenience ; ut res magis valeat quam pereat is a 
good ground for us to ſtand upon ; and therefore we are of opinion 
with the caſe in Moor 037, 759. that the freehold remained in the 
aan and chapter after the date and making of the leaſe, and until 
fifin was delivered by the attorney to the plaintiff's leſſor, according 
the tenor, effect and true meaning of the ſaid leaſe, and Zhen, 
and not before, the freehold paſſed out of the dean and chapter to 
the plaintiff's leſſor. The very of ſeiſin is the only powerful ope- 
"tive tranſaction, for if, in this caſe, nothing had been ſaid of 
very, either in, or debors the deed, nothing would have paſſed by 
the leaſe till the day of judgment. Courts have determined that if 
livery be made by the leſſor himſelf, after the date in the deed, it 
call controul the expreſs day in the deed, and make ſuch a leaſe as 
this, (babendum a die datils), good; what difference therefore can 
there be between this, and when it is done by the leſſor's attorney, 
according to the tenor, effect and true meaning of the leaſe, fix 
months after the date, as is ſtated? No difference at all. Vide Palm. 
o. Dean and Chapter of Worceſter's caſe there cited, was a leaſe for 
life to commence à die datds, and a letter of attorney to make livery 
the next day, which was made accordingly, and adjudged a good 
laſe, By the warrant of attorney to deliver ſeiſin in the preſent 
iſe, the intention of the parties, was, that the deed ſhould be ſub- 
ſtantiated by the livery, and in the mean time the freehold was in 
the grantor ; ſo that without ſaying any thing againſt the old law, 
tat a freehold cannot paſs to c@mmence in futuro, we give judg- 
ent for the plaintiff, and ordet the poſtea to be delivered to him. 


Caſes cited by ſerjeant Nares upon the firſt argument. 1 Ld. 
hay. 04. 3 Lev. 438. Salk. 413. 1 Ro, Rep. 229. Hob. 314. 
2 Bulſ, 304, 5, Sc. 2 Rep. 55. 8 : 


W Caſes cited by ſerjeant Hewitt. Co. Lit. 52.6, 48. 5. as to ol. - 
ment and ſeiſin. Moor 636. Ro. Rep. 402. By judge Bathurſt. 
Palm, 30. Cro. Jac. 153. | 


Caſes cited by ſerjeant Burland. Perz. ſec. 187, 1 Ro. Abr. 
520 n point. Cro. Jac. 153, 563. Hob. 3 14. margin. 3 Rep. 
55 By ſerjeant Aſpinwal, 30 Ed. 3. 31, Ec. 


N. B. The court ſaid they would preſume that the power given 


Ing attorney was to make {very at any day ſubſequent to the 
Pale; Which they ſaid was the true meaning of the deed, 


N. B. 
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upon this ſame leaſe, was of opinion that from the date, an 
the day of the date, was the very ſame, and both included the dy 


N. B. Mr. Juſtice Wilmot, at a trial of an <jefment formey 


d fron 


Vide Ld. Raym. Kello and May, contra Ld. Coke. 


N. B. Mr. Baron Smythe at the trial was of the ſame OPinicy 


with the Common Pleas, and that the leaſe was good for the (un 
reaſons nearly. 


A man may 


exerciſe as 


many trades 
as he has 


worked at or that trade; iſſue was joined upon nz! debet, and tried before Lig 


ſerved to 
ſeven years. 


of a carpenter for the ſpace of nine years, and it was proved that l 


he could not now follow two trades, both carpenter and glut, 


any miſtery but iat which he had before that time choſen and uſd 


That if any man as a maſter had exerciſed and followed any tak 


it was enacted, that all people ſhould be as free as they were l 


French qui tam, &c. verſus Adams, C. B. 


T "HIS was an action of debt upon the ſtat. 5 Eliz. cap. 4, J. 
againſt the defendant for exerciſing the trade of a car 
contrary to the ſtatute, he not having ſerved an apprenticeſhip 0 


Chief Juſtice Pratt at Weſiminſter. It appeared in evidence at th 
trial, that the defendant had worked or ſerved as a ſervant for fer 
years in the trade of a glazier, and for ſome time afterwards exe. 
ciſed that trade as a maſter ; that afterwards he exerciſed the tri 


well underſtood that trade. 


It was objected by ſerjeant Nares for the plaintiff at the trial, thi 
the defendant being originally firſt bred up to the trade of a gang 


and whether he could or not, was the queſtion reſerved for the ci 
ſideration of the court. 


Curia. All the judges of England at a meeting lately reſolrel 


as a maſter without interruption or impediment for the term 0 
ſeven years, he was not liable to be ſued or proſecuted upon i 
ſtatute of the 5 of El:zz. Alſo if a man hath followed two of mi 
different trades for the term of ſeven years, or more, he ſhall not“ 
liable to be ſued or proſecuted upon this ſtatute. There is 10 f 
againſt one man's following ſeveral trades at this day; there 
an ancient ſtatute made the 37 Ed. 3. cap. 6. That artibcen 
handicrafiſmen ſhould uſe but one miſtery, and that none ſhould 


but this reſtraint of trade and traffick was immediately found pt 
Judicial to the commonwealth, and therefore, at the next parlame 


time before the ſaid ordinance. 11 Rep. 54. 4. And Cote i 
it is to be obſerved, that acts of parliament that are made 200 
the freedom of trade, merchandizing, handicrafts, and miſter 
never live long. 4 Inſt. 31. Without the leaſt doubt in the cdl 
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"an may follow twenty trades if he has worked at, or followed 

ch trade ſeven years; Mr. Harriſon of Red-Lyon-Square, ſerved 5 
1 prenticeſhip to the trade of a carpenter, but, for twenty-fix years ] 
1 25 been a watch-maker, and though he never ſerved as an ap- 

entice to the trade of a watch-maker, is the beſt maker of time- 

ces in the world, and the parliament has given him 5000. to- 

wards finding out the longitude by the help of his watches or time- 

meaſurers 3 and ſhall this man be hindred from making watches, 

Load cxercifing the trade of a carpenter alſo if he pleaſes ? Por totam 

iam, There muſt be judgment for the defendant, and the Poſtea 

maſt he delivered to him. Serjeant Nares for the plaintiff, ſerjeants 

Burland and Glynn for the defendant, 


Port Eſq; verſus Turton & al', aſſignees of Sparrow 
a bankrupt. C. B. „ 
ROVER for a certain quantity of coals; upon Not guilty, 


there was a verdict for the plaintiff, ſubje& to the opinion 
ol the court; upon the following caſe made at the aſſizes. 


J. S. in conſideration of 1600/7. grants, bargains and ſells to One who 
Sorrow, his executors, adminiſtrators and affigns, a certain mine 3 a mw 
af coals, reſerving a rent and a certain quantity of coals to be de- jt, and ſells 
yered to the ſaid F. S. every year, with power of re-entry in caſe the coals, is 
f non-payment ; there is no limitation of time or term, but it is unn trader: 
ale and purchaſe of the whole mine ſo long as any coals are to ſtatutes of 
de gotten therein; Sparrow worked the mine and ſold the coals, bankrupt, 
nd then committed an act of bankruptcy ; afterwards 13 Oct. 1761. 
pe afligned all the coals he had got to the plaintiff ; the defendants * 
s alſignees of Sparrow, under a commiſſion of bankruptcy claimed = 
nd took away the coals, and whether the buying the coal-mine, B 
vorking it and ſelling the coals, can make him liable to be a 
1 within any of the ſtatutes concerning bankrupts, was the 
queſtion. | nag 


verjeant Davy for the defendants : Sparrow is a buyer, and not 
farmer; I admit the buyer of an eſtate is not a trader, but the 
yer of part of the profits of an eſtate, if he ſells the ſame again 
ad endeavours to get his living thereby, is a trader; as ſuppoſe a 
nan upon the exchange buys the produce of a plantation, all the 
ans which ſhall grow upon it next year, and ſells the fame; or 
umber-merchant buys wood growing, and ſells it. Or the like 
sto hops, corn, &c. g ns 


X x : Chief 
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liable to bankruptcy. 


Uncertain in. yet ſtill it is a chattel intereſt, and will go to executors; for it 5 
tereſts go to | 


executors. 


Chief Juſtice: When he buys the timber, the corn, &c, f | 
ing, what does he buy, ſomething real or perſonal ? ies. 


Davy: When one buys as much coal as he can get in A Certain 
field, it is a perſonal thing in the buyer. 


Gould Juſtice : Would not an ejectment lie for this? 
Chief Juſtice : Moſt certain, an ejectment would lie. 
Davy : Sparrow did not buy the mine, only the profits of t. 


| Chief Juſtice: It is a chattel intereſt in the land, and would 90 
to executors. 5 5 


Davy. December 19, 1707. Lord Cowper determined that 
buyer of coals in the mine is not a trader within the ſtatutes « 
bankrupt, but if he ſells them together with others that he bought 
at market, then he becomes a trader within the ſtatutes of bank. 
rupt. 


Yuly 1757. Newton and Newton; A buyer or farmer of all 
works cannot be a bankrupt ; held per Lord Mansfield. 


Chief Juſtice : How many witneſſes are requiſite to a will d 
this intereſt in the coal mine? Three, certainly; it being an intereſt 
in land. Before the ſtatute of Geo. 1. 9. 24. it was a doubt whe 
ther a farmer could be a bankrupt; now by that ſtatute it is cer 
that he cannot. I think we can have no doubt in this caſe; an 
that we have no occaſion to hear my brother Nares on the other 
fide, unleſs it is deſired to be argued a ſecond time; I never was 
clear in any caſe in all my life, as that Sparrow was not a trade 


I) his intereſt in the coal mine is a chattel, it is quite an uncertil 
intereſt, becauſe no body can tell how long coals can be got; it 
like an eſtate by elegit, or ſtatute ſtaple, which laſts as long 3s the 
debt is not wholly ſatisfied ; ſo this intereſt will laſt as long as thet 
are any coals to be had. A mine is a temporary intereſt in the land 


certain rule, that uncertain intereſts always go to executors, tie 
can go no other way, it undiſpoſed of by will. | 


Gul Juſtice, having ſome little doubt, the plaintiff's cou 
were ordered to go on. 1 f — 


1 Serjeu 


, 
r * . 1 


8 


getjeant Nares for the plaintiff. 


if, This is a bargain and ſale of all the mine, deſcribed to be 
| Qaked, and marked out with boundaries, with a clauſe of re-entry 
in the ſeller, in caſe of non-payment, Sc. Mines are things of in- 
beritance, and cannot poſſibly be deemed merchandize, ſo that a 
nader or dealer in mines can never be deemed liable to bankruptcy. 
2 Ins. 240, I, 2. yectmeni lies of mines, 2 Stra. 1142. a fine 
may be levied of mines, tit. De conventione in the Regiſt, 165. 6. 
Shep. Touchſtone 10. Brown's Fines 15. 


covery may be ſuffered of every thing whereof a fine may be. 


Nares 2dly, He who is liable to be a bankrupt muſt be © a per- 
« ſon uſing the trade of merchandize by way of bargaining, ex- 
« change, bartering, cheviſance in groſs or by retail, or ſeeking 
„ his living by buying and ſelling'”. See ſtaf. 13 Elix. c. 7. I Jac. 
IC 15. 21 Fac. I. c. 19. It ſurely is not merchandize to buy a 


intereſt in land whatever, 


14. Chief Juſtice : The ſingle queſtion is, whether Sparrow can 
be deemed to be a trader within the true meaning of any of the 
ſtatutes made concerning bankrupts; I am very clearly of opinion 


deemed a bankrupt is thus deſcribed, vig. %, He muſt be a perſon 
ling trade of merchandize, &c. Or, 2d!y, One ſeeking his living 
[oy buying and ſelling ; by buying and ſelling what? Surely, not by 


never come within the zdea of uſing the trade of merchandize, or 
getting a living by buying and ſelling in the ſenſe of the legiſlature ; 


tween the land owner, and the merchant ; one would wonder there 
could ever have been any doubt about a farmer ; for if every buyer 
and ſeller was liable to be a bankrupt, many of the firſt perions in 


prmer may be a buyer and ſeller, and not be liable to be a bank- 
upt, why may not the farmer be ſo alſo? his tilling the land, huſ- 
Podry and ſtock on his farm, are known to every body, yet he 
ks his living by buying and ſelling ; fo an nnReeper, a victlialler, 
Ind an alebouſekeeper, get their living by buying and ſelling, but 
eir way of buying and ſelling is not within the meaning of any of 
he ſtatutes of bankrupt; the buying and ſelling which is within 
thoſe 
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Chief Juſtice : A Fine may be levied of water-works, and a re- 


coal mine, no more than it is to buy any other eſtate, or chattel 


he cannot; the ſtatute of 21 Fac. 1. cap. 19. is the ruling ſtatute 
whereby this matter muſt be determined: the perſon who ſhall be 


buying an intereſt in land, and ſelling the profits thereof; this can 


rom the idea we have of merchandize, the line may be drawn be- 


he kingdom might be liable to be ſo: whatever the owner of land 
It fee may do, ſurely, he who rents it may do the ſame; if the 
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thoſe ſtatutes is to be confined to perſons who ive by a credit Pain 
on an uncertain capital ſtock, 


The caſe at bar is this: One buys, another ſells ſo many feet a 
coals, to the buyer his executors and adminiſtrators, for 3 oro 
ſum ; the buyer works the mine and ſells the coals ; and now i; 
ſaid he uſes merchandize, becauſe he is a coal maſter ; but! think 
there is no difference between a leaſe for years and this caſe of the 

coal-mine ; Sparrow clearly had a chattel intereſt in the land, lik 
an elegit, as was ſaid. Though a mine be an inheritance, yet j 
may be ſevered from the inheritance by the grant now made; hut 
is certainly an intereſt in the land; if it is not fo, how js it to þ 
confidered or received? There is no doubt but an ejectment will] 
of it, that a fine may be levied of it, and that a will of it require 
three witneſſes ; things annexed to the land while ſtanding and in 
herent in it, as trees, lead, coals, &c. while they are fo, are tel 
eſtate and inheritable, but as ſoon as ſevered they are perſonal eſta, 
while a coal mine is undug it is part of the inheritance ; a gray 
Pit granted would be a chattel intereſt in the land until it was work 
ed out, and if the grantee were interrupted in working it, he cod 
have nothing but treſpaſs. If Sparrow was neither the farmer, ng 
owner of this coal mine, what was he? he muſt be one or th 
other; and neither the owner or farmer of an intereſt in land by 
buying and ſelling the ſame, or profits thereof, are liable to bank 
ruptcy ; the caſe of the allum works is much ſtronger than this; the 
caſe of a brickmaker is very different, the earth is manufactured a 
turned into quite another thing, but coals carried to market are tht 
ſame as they were found in the earth; upon the whole it is imp. 
ſible to make this man a trader within the meaning of the ſtatutd 
concerning bankrupts. TT 


Clive: I am of the ſame opinion; if the owner of a colliery fil 
coals, he cannot be a bankrupt; per Lord Sommers. 


Bathurſt : I am of the ſame opinion, 

Geuld : I am of the ſame opinion as at preſent adviſed, but is 
not againſt having the matter argued a ſecond time, if the pa 
-gdefire It, . 

But it never was argued again that I have heard of, ſo that ti 


- plaintiff muſt have entred his judgment upon the vera 
which was for hun. | 


Hawk 
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Hawkins, Eſq; ver ſits Wallis, Eſq; C. B. 


RESPASS for nailing trees up againſt the plaintiff's wall; Treſpaſs. 

Not guilty pleaded ; verdict for the plaintiff, ſubject to the 611 qyo 

pinion of the court upon this ſhort caſe, ent mall 
| ES plead it ſpe- 

The facts at the trial were, that the plaintiff was poſſeſſed of a ly. 

tain greenhouſe, the backwall whereof adjoined to the defen- 

4ant's cloſe, and that the defendant nailed the trees growing in his 

loſe to the wall of the plaintiff's greenhouſe, which was the abſo- 

late property of the plaintiff, and that the defendant had uſed fo 

to nail his trees to the ſame wall for 30 years laſt paſt, without in- 

kerruption ; it was inſiſted that this long uſage was a poſſeſſion of 

the back part of the wall in the defendant, though the property of the 

wall was in the plaintiff, But per curium, It was reſolved that this 

23 no poſſeſſion in the defendant, but an eaſement only, and can- 

pot be given in evidence upon the general ifſue; for whoever 

aims an eaſement muſt plead it ſpecially ; and judgment was given 

for the plaintiff, Gould J. Suppoſe the wall falls down, it being 

the plaintiff's property and fence next to defendant's cloſe, the 

phintiff muſt rebuild it, or the defendant might have an action 

peainfſt him, i : 


Anonymus. C. B. 


| money on or before ſuch a day; the defendant craves oyer of bond to piY 
Wie bond, and ſets forth the condition, and pleads payment of the _— 3 
noney before the day, to wit, that he paid it on ſuch a day; the day, peyment 


laintiff | 0 » * e before the 
demurs, and defendant joins in demurrer. > les, 


ſuch a day, is 
Harland for the plaintiff objected, that the defendant ought not 800d. n 
0 have put in iſſue the particular day wheteon he paid the money, 
ought to have pleaded that he paid the money on or before the 
J. But per curiam, The defendant has pleaded that he paid the 


1 to pay on or before the day; and the demurrer admits 
ve plea to be true, and confeſſes the money was paid before the 
, fo the defendant muſt have judgment ; but the plaintiff moved 

* ave to withdraw his demurrer, and to reply, upon payment of 
alts; which was granted, —=_ e 0 
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Wolſerſtan vers The Biſhop of Lincoln and Whit. 
7 head, clerk. C. B. 


8 JUARE impedit to permit the plaintiff to preſent to the noh 
1 mediety of the church of Great Sheepy in the county of Leieel. 

ter, the plaintiff's title ſet forth in the declaration is, that EAHdb 

Vincent, widow, was ſeiſed in fee of the advowſon of the north me. 

_. diety of the ſaid church in groſs, and being fo ſeiſed, preſenty 

The rec William Vincent her clerk to the ſame, it being vacant, who ws 
chaelmas te m thereupon admitted, inſtituted and inducted thereto ; and the fil 
» 3 3 Eligabeth being ſo ſeiſed, and the ſaid north mediety, being full d 
ee King. the ſaid William Vincent, ſhe (Elizabeth) on the firſt day of Mayin 
the year of our Lord 1722. died ſeiſed of ſuch her eſtate in the a, 
vowſon, upon whoſe death the ſame deſcended to the ſaid Milian 
Vincent her ſon and heir, whereby the ſaid William was ſeiſed ther. 
of in groſs in fee; and he being ſo ſeiſed, and being ſo incumbent 
of the faid north mediety, afterwards on the 1ſt day of Ochober 1749, 
made his will in writing, and thereby deviſed the ſaid advowſm 
unto Elizabeth Vincent and Hannah Vincent, ſpinſters, his daughten, 
and their heirs, equally to be divided between them; and afterward 
on the firſt day of March 1740. died ſeiſed of ſuch his eſtate in the 
ſaid advowſon, and incumbent of the north mediety of the fil 
church, upon whoſe death the ſaid Eligabetb and Hannab Vinent 
ſpinſters, by virtue of the ſaid deviſe, became and were ſeiſed of the 
faid advowſon in groſs in fee; and the ſaid north mediety of th 
ſaid church became vacant by the death of the ſaid William; ad 
the ſaid Elizabeth and Hannah Vincent, ſpinſters, being fo feiſe 
and the ſaid north mediety of the ſaid church being vacant by tis 
death of the ſaid William, it belonged to the ſaid Elizabeth and Hur 
nab Vincent, ſpinſters, to preſent a fit perſon to the. ſaid north me 
diety of the ſaid church ſo vacant, and one Hannah Vincent, widon, 
uſurping upon the ſaid Elizabeth and Hannah Vincent, ſpinſters, pt 
ſented to the ſaid north mediety of the ſaid church fo. vacant So 
ter Vincent her clerk, who upon the preſentation of the ſaid Hand 
Vincent, widow, was admitted, inſtituted and inducted thereunt 
and the ſaid Elizabeth and Hannah Vincent, ſpinſters, being io {cl 
of the ſaid advowſon, to wit, the ſaid E/iz. of one undivided mot 
thereof, and the ſaid Hannob Vincent, ſpinſter, of the other ood 
did moiety thereof, ſhe the ſaid Elizabeth Vincent, ſpinſter, at 
wards, to wit, on the 22d day of January 1757, at Great Sl: 
by an. indenture then and there made between Themas Gre 6000 
of the firſt part, the ſaid Eligabet) Vincent, ſpinſter, of the _ 
part, Sir Nigel Greſiey, Bart. and Francis Vincent, Eſq; of the * 
part, and Silveſter Vincent, clerk, of the fourth part, (the feen 


pert of which indenture ſcaled with the ſeal of the faid Era 
| g 


- 


. 
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nt, ſpinſter, the ſaid: plaintiff now brings into court) in conſi- 


| ration of a marriage then intended between the ſame. Elizabeth and 


(de ſaid Thomas Greſſey, ſhe did grant to the ſaid Sir Nigell and 
Francis her undivided moiety of the ſaid advowſon of the north 


mediety of the ſaid church; to hold to them and their. heirs, to the 


ale of the ſaid Elizabeth in fee, until the ſaid intended marriage, 
and from and after the ſaid marriage, to the uſe of the ſaid Elixa- 


Feb for her life, and from and after the determination of that eſtate, 


w the uſe of the ſaid Sir Nigell and Francis and their heirs during the 
life of the ſaid Elizabeth, and from and after the deceaſe of the ſaid 
Elzabetb to the uſe of the ſaid Sriveſter Vincent, his executors, 
Ge. for the term of 200 years; and from and after the determi- 


| nation of the ſaid term to the uſe of the ſaid Thomas Greſley for his 


life, and from and after the deceaſe of the ſurvivor of the ſaid Eli- 
»obeth and Thomas Greſley to the uſe of the ſaid Sir Nigell and Fran- 
ag and their heirs for ever; which ſaid marriage afterwards on the 
firſt day of March, in the year laſt mentioned at Great Sheepy was 


had, whereby and by virtue of the ſaid deed, and by force of the 


ſtatute for transferring uſes into poſſeſſion, the ſaid Thomas Grofley 


and Elizabeth his wife, became and were ſeiſed of the faid moiety 
of the ſaid advowſon in right of the ſaid Eligabeth as of freehold, 


for the term of *her life, the remainder belonging to the ſaid Sir 


Niell and Francis and their heirs during the life of the ſaid Eliza- - 


beth, the further remainder thereof belonging to the ſaid Silveſter 


Vincent, his executors, &c, for the. term aforeſaid, the further re- 
mainder thereof belonging to the ſaid Thomas for his life, and the 


ultimate remainder thereof belonging to the ſaid Sir Nigell and Fran- 
ts and their heirs; and the ſaid Thomas and Elizabeth being fo 


ſeiſcd of the ſaid undivided . moiety, the remainder thereof belong- 


ing as aforeſaid, and the ſaid Hannah Vincent, ſpinſter, being fo 
ſeiſed of the faid other moiety, the ſaid north mediety of ſaid church 
became vacant by the death of the firſt abovementioned $1/veſter 
Vincent, whereupon the laſt mentioned Elizabeth and Hannah Vin- 


cant, ſpinſter, preſented the ſaid Thomas Grefley their clerk, who 


upon the ſame preſentation was admitted, inſtituted and induced 
into. the ſaid north mediety; and the ſaid plaintiff further ſays, 
that the ſaid Thomas Greſley and El:zabeth his wife being ſo feiſcd 


of one molety, the remainder belonging as aforeſaid ; and the ſaid : 


Hannah Vincent, ſpinſter, being ſo ſeiſed of the other moiety, af- 


terwards on the gth day of November: 17 59, at Great Sheepy, by in- 
denture between Thomas Greſley, and Elizabeth his wife of the firſt 


part, the ſaid Sir Nigell and Francis of the 2d part, the ſaid Hannah 
Vincent, ſpinſter, of the third part, the ſaid Hannah Vincent, widow, 


« the ath part, and the ſaid Edward (the plaintiff) of the 5th 
"part, (which indenture the plaintiff brings into court) the faid 


Thomas and Elizabeth, Sir Nigell and Francis did grant the ſaid 


olety whereof the faid Themas and Elizabeth were ſo ſeiſed as 


aforeſaid, 
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aforeſaid, and the ſaid remainder thereof ſo limited to the (aid 5, 
Nigell and Francis and the ſaid Thomas, to the ſaid Eduard he 
Grant to the Plaintiff) z to have and to hold the ſaid laſt mentioned moiety to the 
plaintiff in fee ſaid Edward and his heirs; and the faid Hannah Vincent, ſpinſ 
ag advow. by the ſame indenture did grant to the ſaid Edward the ſaid other 
moiety of the ſaid advowſon ; to have and to hold the fame to fil 
Edward and his heirs ; by virtue of which ſaid indenture he becans 
and is now ſeiſed of the ſaid advowſon in groſs, as of fee and xi 
And the faid Edward further ſays, that by a ſtatute made in the 
Statute 21 H. 21ſt year of Henry the 8th, it was enacted, (among other thing 
8. againſt that if any perſon or perſons having one benefice with the cure g 
Plutaliie' ſouls of the yearly value of 87. or above ſhould take any other wit 
cure of fouls, and be inſtituted and inducted in poſſeſſion of the 
ſame, that then immediately after ſuch poſſeiſion had thereof the 
firſt benefice ſhould be adjudged to be void; and that it ſhould be 
lawful to every patron having the advowſon thereof, to preſent ans 
ther, and the preſentee to have the benefit of the ſame in ſuch 
manner as though the incumbent had died or reſigned; any licence, 
union or other diſpenfation to the contrary thereof obtained notwith 
ſtanding ; as by the ſaid act (among other things) more fully ap- 
pears ;.and the faid Edward ſays, that the ſaid benefice at the time 
of making the ſaid act, and at the time the ſaid Thomas Gre vu 
admitted, inſtituted and inducted thereto, was and ftill is a benefice 
with cure of fouls of the yearly value of 8 J. and the ſaid Th 
 Greſley being ſo admitted, inſtituted and inducted into the faid nort 
mediety of the ſaid church, and the faid Edward being ſo ſeiſ 
of the {aid advowſon, afterwards on the 22d day of December 175 
the ſaid Thomas Greſley accepted and took another benefice, wit 
cure of ſouls of the yearly value of 81. to wit, the rectory of tht 
pariſh church of Seale in the ſaid county of Leicefler, and afte: 
wards, to wit, on the 22d day of December laſt mentioned the fa 
Thomas Greſley was admitted, inſtituted and induced into the fat 
church of Scale, whereby and by force of the ſaid ſtatute the not 
mediety of the ſaid church of Great Sheepy became void, and ii 
ſaid Edward was ſeiſed of the advowſon of the faid north media 
of the faid church of Great Sheepy as aforeſaid, at the time the ſame 
ſo became void, and ftill is fo ſeiſed thereof; and by reaſon of tht 
premiſſes, and by force of the ſaid ſtatute, it now belongs to ii 
fad Edward to preſent a fit perſon to the ſaid north mediety of th 
faid church of Great Sheepy, and the ſaid Biſhop and Thomas Witt 
bead unjuſtly diſturb the faid Edward therein, to the damage of i 
ſaid Eduard of 300 1, and therefore he brings this ſuit, &c. 


_— 


176 Trini 


Plea, that the The bifhop by his plea ſays, that the north mediety of the chorcl 
ona Rong of Great Sheepy is in the dioceſe of Lincoln, and that he claims 9 
ordinzry, thing therein or in the advowton thereof, except the admiſſion, F 
ſiitution and induction of parſons thereinto, and the amoral 0 * 

u = 8 theres 


„ — * PI = 


Trinity Term 3 Geo. 3. 1763. 177 


—<from, and all ſuch other thipgs belonging to, and as ordinary 
| © chat place; and the Biſbop further ſays, that the plaintiff ought 
* to have his action againſt him, becauſe he ſays that the ſaid 
Elaabetb Vincent, widow, was ſeiſed, Sc. (and admits the title as ſet 
forth in the declaration, down till the preſentation of the faid Thomas 
Creſley) and (then he ſays,) that by the ſaid act of parliament it is 
-n:ged, (as in the ſaid declaration mentioned) and that the ſaid be- 
"ofice of Great Sheepy at the time of the making of the ſaid act, 
and at the time of the admiſſion, inſtitution and induction of the ſaid 
Thymas Greſley, and from thence was and till is a benefice with 
cure of ſouls of the yeatly value of 8/. as the plaintiff has above al- 
ledoed ; “ but the ſaid Biſocp further ſays, that the ſaid Thomas Greſ- « gee the rote 
j being fo admitted, inſtituted and inducted into the ſaid north at the end of 
mediety of the church of Great Sheepy, and being incumbent there. * caſe. 
of, he the ſaid Thomas Greſley on the 31ſt day of October 1759. 
accepted and took the ſaid rectory of the pariſh church of Scale, 
and was then and there admitted and inſtituted into the ſame reQory, 
as by the plaintiff is alledged, which ſaid rectory of Seale then was, Biſhop pleads 
and is, a benefice with cure of ſouls of the yearly value of 8], where. the church 
by and by force of the ſtatute aforeſaid the north mediety of the Ds 
church of Great Sheepy became vacant ; and the Biſbop further ſays, the ſecond | 
that the ſaid north mediety of the church of Great Sheepy was, re- ling. 10 4 
mained and continued ſo vacant from the time that the ſaid Thomas Bn 
Greſley accepted and took the ſaid rectory of the church of Seale, and and after that 
was admitted and inſtituted into the ſame as aforeſaid, for the ſpace inted Hul 
of fix whole months then.next following, whereby the right of col- wy : 
ating to the faid north mediety of the church of Great Sheepy de- 
volved to the ſaid Biſhop as ordinary of that place, by reaſon of the 
lapſe of time aforeſaid; wherefore the ſaid biſhop after the ſaid fix 
months from the time that the ſaid Thomas Greſfley accepted and 
took the ſaid rectory of Seale, and was admitted and inſtituted into 
the ſame, were lapſed, collated the faid north mediety of the church 
of Great Sheepy on the ſaid Thomas Whitehead his clerk, and cauſed 
the ſaid Thomas Whitehead to be inſtituted and inducted into the 
me, by reaſon whereof the ſaid Thomas Whitehead from thence hi- 
therto hath been, and ſtill is parſon of the ſaid north mediety of 
the church of Great Sheepy imparſoned in the fame; and this the 
leid Biſhop is ready to verify; wherefore he prays judgment if the 
{ad plaintiff, without aſſigning ſome ſpecial impediment in the 
power of him the ſaid Biſbop, ought to have his ſaid action againſt 
” > 
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him, 


And the ſaid Thomas makes defence and ſays, that he is parſon Incumbent's 
imparlonee of the ſaid mediety, of the collation of the ſaid Biſhop 1 
and further ſays, that the ſame became vacant by the ſaid Themas ted the church 
vreſley's accepting and taking the rectory of Seale aforeſaid, on the en him by 
31t day of October 1759, and fo remained vacant until on the 2oth 
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Was not in- 


bent's plea. , 


The Biſhop The Biſhop rejoins, and admits that Grefley was inducted into it 


' Tejoinder, 


day of June 1760, on which day at Great Sheepy the ſaid Bip 
as ordinary by lapſe of fix months collated the ſaid Thomas 7 
bead to the ſaid mediety of Great Sheepy then vacant ; and thi, 
is ready to verify; wherefore he prays judgment if the plain 
ought to have his ſaid action againſt him. k Nee 
Replication to The plaintiff replies to the biſhop's plea, that he ought not 
_ Bihop's be barred thereby from his action againſt the Biſbop, becauſe . 
8 teſting that he the plaintiff had not any notice that Greſley had . 
cepted the church of Seale, and was admitted and inſtituted therey 
That the late before the ſaid 22d day of December 1759. for replication lays, thi 
incumbent. Grelley was inducted in poſſeſſion of the ſaid rectory of Seal: 8 the 
ducted to 2d ſaid 22d of December 1759. and not before, and that within fy 
living till months after the ſaid 22d of December 17 59. viz. the 29th of Marg 
3 1760, by writing under his hand and ſeal dated the fame Gy 
that within ſix laſt mentioned, he did preſent to the ſaid B:y/hop one Thomas Hal 
_— W his the ſaid plaintiff's clerk, and requeſted the Biſbop to admit and 
bo R to inſtitute the ſaid Hall to the ſaid north mediety of Great Sheepy (0 
the Biſhop, vacant as aforeſaid, whom the Biſhop refuſed to admit and inſi. 
_—_ CO tute thereto on the ſaid preſentation of the plaintiff, and hindred 
him. him in the ſaid preſentation thereto ; but the Biſbop afterwards on 
the 2oth of June 1760. collated to the ſaid north mediety (being 
vacant) on the ſaid Thomas Whitehead, as the ſaid Biſhop hath in hs 
| plea above alledged; and this the plaintiff is ready to verify, and 

prays judgment and his damages by occaſion of the ſaid hindrance 

and alſo a writ to the ſaid biſhop to be adjudged to him the fad 

Replication to plaintiff, The replication to the incumbent Mbitebead's pla i 
the nem. exactly the ſame as the replication to the biſhop's plea (only chang: 


ing the biſhop's name for the incumbent's name.) 


church of Seale the 22d of December 1759. and that the plan- 
tiff within ſix months from that day preſented Hall his clerk, as tlc 
plaintiff has alledged in his replication ; but the Br/hop further lay 
that before the ſaid 22d of December 1759. Greſley accepted the 
church of Seale, viz. on the 31ſt of Ofober 1759. and on tit 
ſame day was admitted and inſtituted to the ſaid church of Seat, 
whereby and by the ſaid ſtatute the ſaid north mediety of Si 
fy became void; and the Biſbop further ſays, that the faid Hal 
did not within ſix months from the time that Gre/ſey was al- 
mitted and inſtituted to the church of Seale, or at any time beſore 
the collation of the north mediety of Great Sheepy on Whitehead 
and his being 7n/trtuted and inducted into the ſame, preſent, ol off 
himſelf, or appear before the ſaid Biſhop to be examined in order 
to his being admitted to the north mediety of Great Sheep), bot 
neglected ſo to do, wherefore the Biſhop, after the ſaid fix moll 


from the time Greſſey was admitted and inſtituted to the church 
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gab were elapſed, collated Great Sheefy on Whitebead, and cauſed 
him to be inſtituted and inducted into the ſame, as the Biſhop has 
above alledged; without this, that the Biſhop before he collated the 
orth mediety of Grea? Sheepy on Whitebead did refuſe to admit and 
-"ſtitute Hall to the ſaid north mediety. of the church of Great 
Steepy upon the ſaid preſentation of the ſaid plaintiff, as the ſaid 
niotiff hath above alledged ; and this the Biſbop is ready to verify; 
' herefore he prays judgment if the faid plaintiff ought to have his 
ad action againſt him, Se. 
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The incumbent rejoins and ſays it is true the ſaid Thomas Greſ/ley The incum- 
vas inducted in poſſeſſion of the ſaid rectory of Seale on the 224 bent's rejoia- 
day of December 1759. and not before; but ſays that the mediety de-. 
the ſaid church of Sheepy became vacant by the ſaid Greſley's ac- 

epting the ſaid church of Seale on the 31ſt day of October 1759. 

ind ſo remained void until on the 2oth day of June 1760. on which 

ay the Biſhop collated Sheepy on this incumbent by lapſe ; and the 

ud incumbent further ſays, that on the 31ſt day of October 1759. 

he plaintiff had nothing in the advowſon of the church of Sheepy ; 

nd this he is ready to verify; wherefore he prays judgment, and 

hat the plaintiff may be barred from having his action againſt him, 

9 15 — 


The plaintiff demurs to the Biſpop's rejoinder, and ſhews for Demurrer. 
pecial cauſes; 1. That it is a departure from his plea. 2. That it 
raverſes matter not alledged by the plaintiff. 3. That it does not 
averſe the induction. 4. Nor does the Biſbop ſay whether he did 
r did not collate to Sheepy before the end of fix months after the 
aun of Thomas Greſley to Scale. 5. That the rejoinder tends 

o put in iſſue matter of law to the country. 


| The plaintiff's demurrer to the incumbent's rejoinder is much the 
me as to the Biſhop's. 7 - 


te Biſhop and the incumbent ſeverally join in demurrer. 


This caſe was argued three times at the bar, the 1ſt time in Hi- 
ry term 2 Geo. 3. the 2d time in Trinity term following; and the 
Wd argument for the plaintiff in Eaſter term 3 Geo. 3. and in Tri- 
) term following for the defendant. ; 0 a; 


A note taken of the firſt argument for the plaintiff, It appears 
pon the pleadings that Thomas Grefley being incumbent of the 
3 in queſtion, on the 31ſt of October 1759. was inſtituted tg 
ne benefice with the cure of ſouls, of the yearly value of 
"Wing on the 22d of December, and not before, he was in- 
Pied into the ſame; that the Biſbop (ſuppoſing the preſent living 


1 1 


_—_ . NIST 
FEE 


k — _—_— 
— — 5 
. IEA : : 
- 2 A * o — — 

2 — — * ER ag — _— 

— — 2 , a 
1 Wan ens nie JO. | 0 
ö 8 * — „ o 
hea io ARS WF. — 


N j 
11 
. 
ol | F i: 
o o L , 
% j "7 
_ { 1 : 
_ }; * | 
hd 1 
3 
©! $8 
(RILEY Li 
19, ' 
N 
19 


/ . 


* — 


OY Trinity Ter m 3 Geo. 3. 5 73 


180 


— 


Watſon in fol. depends upon the fat. 21 Hen. 8. which ſays, that if one bag 


* have preſented, becauſe I infiſt, the church, thereupon, was u 


in queſtion to be void upon Greſſey's inſtitution to the ſecond, key | 
induction) on the 20th of June 1760. collated the defendant , 
bead to the church of Great Sheepy by lapſe, without notice 10 10 
plaintiff. . | 
2 Ro. Abr. Therefore the queſtion is, whether the church was void upon th 
353 1 58 inſtitution to the ſecond benetice, or not before induction to it. 

ob. 105, . . TEC 12 10 
185. as the biſhop could collate without notice; for if it was not vai 
Vaugh. 131. before induction, then the Biſhop has collated two days too fo. 
for by the flat. 21 H. 8. c. 13. / 9. it is clear that the firſt bene 
ſhall not be void before induction to the ſecond. 


Agar v. The Biſhop of Peterborcugb and Denn, in quare imply 
For title to the avoidance, the „at. 21 Hen. 8. was pleaded the u. 
king of a ſecond benefice with cure, the iſſue was taken upon th 

induction to the ſecond benefice, whereby (ſays the book) it ſeem 
to be allowed, that adm/ion and inſlitution, do not make the rf 
void, without induction. Moor 12. pl. 45. 


A note of the firſt argument for the defendants, This quelin 


W.ſones 337. A benefice with cure, of 81. per ann. accepts another with cure, a 
Codex 945, be inſtituted and inducted in poſſeſſion of the ſame, then and imme 
946. diately after ſuch poſſeſſion had thereof, the firſt benefice ſhall be ud 
Judged void. The word poſſeſſion in this ſtatute is very material, i 

a parſon is in poſſeſſion immediately upon inſtitution and betore ts 

duction ; the point I put this caſe upon is, that to the ſecond, l 

duction is not neceſſary to make the firſt benefice void ; but if ith 

it is only that the patron may have notice, Moor 443. but av 

every body but the patron, it is void by inſtitution to the ferm 

benefice ; and for this I rely upon Digby's caſe, 4 Rep. 78. b. 79.4 


and the patron may preſent without any ſentence of deprivation, 
Dyer 283. a. The patron, upon the inſtitution to the ſecond benefice, mig 


and being a choſe in action, it could not paſs by the grant of the a 
Owen 131. vowſon afterwards made to the plaintiff on the gth of Num 
1759. which was nine days after the inſtitution to the ſecond bens 

fice, as appears by the declaration. Cro. Elig. 8 11. And ſoppch 
notice neceſſary to be given to the patron, yet it is not ſo 0% 
grantee, becauſe it is uncertain to whom it muſt be given. 


Plaintiff's counſel : I agree that induction and notice ate MY 
the ſame thing; and if notice be neceſſary, induction muſt le. 
too, the incumbent cannot ſue for tithes before induction. | 


I 


. 
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J. Chief Juſtice : He can do every thing elſe. I want to know 


how this matter Was at common law, whether vpon the incum- 


cot before ſentence of deprivation, I have great difficulties, and 
{hall be glad to hear another argument, 


The ſecond argument for the plaintiff, at firſt ſetting out, was 
"ach to the ſame effect as the firſt argument. 


The ſecond argument for the defendants by ſerjeant Wilſen. 


It appears upon this record that on the 31ſt of October 1759. the 


ite incumbent of this church in queſtion, was inſtituted to a ſecond 
(henefice, | 


That on the gth of November 1759. the patron of this church in 
queſtion granted the advowſon thereof to the plaintiff. 


was inducted to the ſecond benefice; and 


That on the 20th of June 17060, the biſhop collated the defen- 
ant Virtebead to the church in queſtion, without notice to the late 
patron, or to the plaintiff, his grantee of the advowſon. 


Two general queſtions are made; ½, Whether the firſt living 
became ſo abſolutely void upon inftitution to the ſecond living, that 
the patron, or the plaintiff his grantee, were bound to take notice, 
vitkout notice given to them? = 


2d, Whether the firſt benefice was ſo void, upon inſtitution to 
the ſecond, that by the grant of the advowſon in fee nine days 
plterwards this turn could be transferred to the plaintiff ? 


W {f it appears upon this record that the plaintiff hath no title, he 


3 have judgment, be the title of the defendant ever ſo de- 
ective. | : Fr, 


It is on the defendant's part to contend, that as ſoon as the late 
Eanbent was inſtituted to the ſecond, this firſt living was void, 
p£l0much that the patron could not afterwards transfer the right of 


Mantiff.; and that the Biſhop had a right to collate, after ſix 
nonths elapſed from the time of the inſtitution, without giving 
tice to any body. woe 
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bent's taking a ſecond+ benefice the patron could, or could not pre. 
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That on the 22d of December 1759. the late incumbent thereof 


relentation for this turn, by his grant of the advowſon in fee to the 
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* Annor179, One cannot well trace this matter farther back than 
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How the law ſtood concerning pluralities before the flaw. 
21 H. 8. c. 13. and whether that ſtatute hath made any ang 4 
alteration in the preſent caſe, may be firſt conſidered. 


the thi 


under Pope 


Alexander 3. Was no ſuch thing as a lay patronage in this kingdom, It , pen 

from the moſt authentic eccleſiaſtical writers, that from the latte 
end of the ſixth century until about the conqueſt, all blation 
+ tithes, Sc. of a whole dioceſe were the voluntary gits of 
Chriſtians, brought into one publick ſtock, and divided by order of 
the Biſhop into ſeveral portions for the ſupport of himſelf h 
clergy, the poor, and the reparation of churches, | 


The parochial clergy in general, lived with the Biſhop in the 

city, who ſent them out occaſionally to preach the goſpel throupk. 

out his dioceſe, and every prieſt received the oblations, Gc. withiq 
his own circuit, and brought them into the public ſtock, 


In this manner were the clergy inſtituted by the biſhop, andi 
whatſoever part of the dioceſe a prieſt was (by his order, ) he wy 
(properly ſpeaking) reſident upon his cure; for reſidence then wy 
relative to the whole dioceſe, as it is now to a fingle pariſh, Sh. 
loch the Biſhop of London's Charge to his clergy, anno 17 59. touchin 
pluralities and non-refidence, page 25. = 


Although ſome writers aſcribe the divifion of pariſbes to Arc. 
biſhop Honorius about the year 636, from the authority of Aich. 
biſhop Parker, who ſays, That Honorius provinciam ſuam in putt 
chias diviſit; yet Mr. Selden ſays, The paſſage means that he d. 
* vided his province into dioceſes“; and Biſhop Sherlock ſeems t 
agree with him, in his charge to bis London clergy 17 59. fo. 
where he ſays that the word pariſh in the old canons, uſed to fignly 
a dioceſe, as appears by injunctions given to Biſhops not to invade tt 
| pariſhes of each other. 5 


x7 Alfred. The clergy were then no other than collectors and ſteward 
2 © 24. | 


the tythes and oblations till about the 1oth or 11th century, and thel 
reſidence was in any part of the dioceſe as the Biſhop ordered. I. 
* Glanvil 29. ct 's Paroch. Antiq. 78, 79. * they were inſtituted, but could nd 


See a declara- 5 ils. in the diock 
tion in recto P roperly have oy induction or ſeiſin of any church 


.advocation'. | | — nn 


+ The firſt council that mentions 7:thes is that of Lateran, anno domint 1119. under Fo 
*Calixtus 2. and there they are only ſpòôken of, as received by ſpecial conſecrations. 
was no canon before that of the fourth council of Lateran anno dom. 1215. held 
Innocent 3. that even ſuppoſed tithes due of common right, Thi 


4 


— 
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Apis being inconvenient, as chriſtianity ſpread, great encourage- 
ment was given to lords of manors, and other great men, to build 
churches for themſelves and tenants on their own lands; and for this 
purpoſe, the Biſhop yielded part of his right to ſuch founders, per- 
mitting them to name a perſon to ſerve the living, provided he was 
well qualified the judgment of which, the Biſhop reſerved to him- 
el. And his judgment, whether fit or not, is concluſive to this 
day. Sher. Charge in 1759. 26. And this is the origin of lay pa- 
tronages, and the firſt beginning of the diviſion of pariſbes into the 
limits we now find them; which (it ſeems) began about the time of 
the conqueſt, or a little after, and was a work of ſome ages. 


Before this period there ſeems to have been no law againſt plu- 
rallties and non-reſidence, ſo that every prieſt who loved the Fleece 
more than the Flock, got poſſeſſion of as many churches as he could; 
and if he had forty, there was no law to the contrary ; this ac- 
counts for what is often mentioned in our books, That, at com- 
mon law a man might have held forty livings if he could have got 
them.“ | 


This avaritious behaviour of the clergy, occaſioned the making 
of ſeveral canons and conſtitutions againſt pluralities and non- 
relidence, It is proper only to take notice of ſuch of them as have 
been received here, and are now part of the law of the land, and 
which moſt materially concern the preſent queſtion. 


By the 3d council of Lateran, * held under Pope Alexander 3. * The Biſhops 


2 a % Durham, 
[Amo domin, 1179. 5 Hen, 2. Whoever took a 2d benefice, his car ugg 
nſtitution to it was void; and every perſon admitted ad eccleſiam vel Hereford and 


aeclhaſlicum miniſterium is bound refidere in loco, et curam per ſeipſum 3 
kxercere. council. Seld. 


N. on Drayton's Polyolbyon 3d Vol. 1793. 


Theſe are the words of the 43d canon: 


2 nonulli, modum avaritiæ non ponentes, dignitates diver- The 3d Late - 
| fas eccleſiaſticas, et plures eccleſias parochiales contra ſacrorum ran x 8 . 
| canonum inſtituta nituntur ACCIPERE, ut cum unum officium living arr] 

| % implere ſufficient, fibi vendicent ſtipendia plurimorum : 
ne id de ceterò fiat, diſtrictius inhibemüs. Cum igitur eccleſia, 

el eceleſiaſticum miniſterium committi debuerit, talis ad hoc 

W queratur quo reſidere in loco, et curam ejus per ſeipſum 

eat exercere; quod ſi aliter actum fuerit et qui receperit quod 

Sontra ſacros canones accepit, amittat, et qui dederit, largiendi 


Poteſtatem privetur. Extra lib. 3. tit, 4. de clericis non refiden- 0 
ous, Can. 3 . N 
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4th Lateran By the ath (which is called the great) council of Lateran, Ku 
cone e 1 8 having One benefice with cure of ſouls, accepts a ſecond the 
Preſent firſt is declared void ipfo jure ; this was held under Pope Inno 

4 Patriarch, Anno 121 Jo 6 Ric. 1. 
71 Archd, 

8 Theſe are the words of the 28th canon of this council: « 0h 
Prior. e cunq' freceperit aliquod beneficium curam habens atlimatum 3. 


. a * 


* et ſi forte illud retinere contenderit, etiam allo ſpolietur, | 
* quoque ad quem prioris ſpectat donatio, illud poſt receprioney 
e alterius libere conferat cui mefito viderit conferendum: et fi u 
* ſex menſes conferre diſtruerit, non folum ad alios ſecundum Ia. 
*© terenſis concilii ſtatutum ejus collatio devolvatur, verumetiam ty. 
e tum de ſuis cogatur proventibus in utilitatem eccleſiæ cujus e 
* illud beneficium adfignare, quantum a tempore vacationis iphy 
te conſtiterit eſſe perceptum. Hoc idem in perſonalibus eſſe d. 
e cernimus obſervandum, addentes ut in eadem ecclefia, nully 
« plures dignitates aut perſonatus habere preſumat, etiam ſi cur 
e animarum non habeant. Circa ſublimes tamen et literatas pet 
© nas, quæ majoribus beneficiis ſunt honorandæ, cum ratio poſtul; 
© yerit, per ſedem apoſtolicam poterit diſpenſari, Extra lb, , 
. de Prebendis, Can. 28. 1 2 


1216 Total. © hexam, fl prius tale beneficium habebat, eo ſit ipſo jure Privitys 
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So that by this canon whoever took a 2d benefice was deprine 
7þſo jure of the 1ſt, and the patron might preſent to it immediate 
and if he did not within fix months, the Biſhop might collate, al 
order the profits received ſince the avoidance to be aſſigned to the dl 
latee. Ss 
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a0 m_—_— By the 2d council of Lyons held under Pope Gregory 10th Am 
1 1274. 3 Ed. 1. upon taking a 2d living, the firſt was void, al 
livings void. if he was not contented with the 2d but endeavoured to keep bvl 


above a month, he was deprived of both, 


— 

S - 

_— . 
—— ——— — 


The conſtitution of Jobn Peccham upon the canon made at th 
council of Lyons runs thus: © Qui plura beneficia curam anima 
« habentia, fine diſpenſatione, ultimo contentus fit ; & decernimh 
& perpetua ſtabilitate firmamus, ut quicunq; in poſterum pl 
* beneficia curam animarum habentia, ſeu alias incompatabil 
abſque ſedis apoſtolice diſpenſatione, RECEPERIT, vel afſecut 
fuerit per modum INsTITUTIONIS, vel commende, ſeu coſtoll 
This canon © vel unum, titulo inſtitutionis, aliud, titulo commendæ vel cl 
was received © die, præter modum illum quem conſtitutio Gregoriana eau 
Lach 243. concilio Lugdunenſi permittit, Eo 1Pso fit privatus omnibus" 
England ſent © obtentis beneficiis, ipſoq; facto ſententia excommunicationsP 
2 ke © mancat innodatus: a qua, non, niſi per nos, aut ſucceſſors f 

*< ſtros, vel ſedem apoſtolicam abſolutionis gratiam valeat prom 
* Lind, lib. 3. tit. 6. fo. 136, 137, de prebendis.” (bien 


I 


1rinity Term 3 Geo: 3. 1763. 18c 
Gbeerve the words, « Qui verd aſſecutus fuerit per modum 1x 
« c71TUTIONIS, Was to. loſe both livings; but notwithſtanding 
theſe well intended canons, the Pope's diſpenſing power (reſerved 
to him thereby), rendered them of little effet, 


To redreſs the grievance of holding pluralities by diſpenſations, 
there is to be found among the Extravagantes printed at Paris 
1005. 470. a decretal of Pope John the 22d, beginning Execrabilis 

rundum tam religigſorum quam ſeculariim ambitio; which (after 
W..citing the many evils of pluralities and non-refidence) decrees that 

whoever holds a plurality by diſpenſation, ſhall make his election 
within a month after notice of the decree, which benefice he chuſes 
to keep, and ſhall reſign the others; and if he does not, all his One inſtance 
rings ſhall be void. Extra lib. 3. tit. de Prebendis & Dignitati- wy __ 
bui, fo. 19, Ge. dated at Avignon 13 Kal. Decemb. in the 2d year this decretal. 
of his pontificate. This was in the year 1277. 6 Ed, 1. three years 19: 5. t 
after the council of Lyons, ä 


From hence it appears, 


(i.) That by a canon in the zd council of Lateran, the ſecond 1179. 5 H. z. 


bing was void by deprivation, 


(2.) By a canon in the 4th council of Lateran, the firſt living was 1215. 6 R. i. 
% Jure void, by accepting a ſecond, without deprivation. | 


(3.) By a canon in the ſecond council of Lyons, the firſt was 1274. 3 E. 1. 
void, and if he endeavoured to keep both, he was to loſe both. 


lignities or benefices by diſpenſation, except he was a cardinal, or 
tle relation of ſome prince. 


Theſe .canons have all been received here, as appears from a 


ateran council for making the 1ſt benefice void, has been the law a 1 act of 
molt generally uſed and approved here, and was certainly the law of "4 


he land long before the ſtatute of 21 H. 8. So that before the ſta- Lynd. 

Ne (it ſeems pretty clear) the church in queſtion would have been : _ 4 9. 
1.45 

A to the ad benefice, without any ſentence of deprivation ; for 4 Rep. 75,79. 

ue words © ipſo jure fit privatus in the 4th council of Lateran, ee 

Vas à general ſentence of deprivation.” Sir W. Jones 377. law, here 


| | received. 
Continued per 25 H. 8. c. 19.1. 7. No canons ſince bind leics. 5 Rep 9, 32. Watſon 2 "i 


B b b It 


* 
2 


— — —a- —— - — — * — „ — - V — — 
——_= Sx — WER. Ee 


RL rnd Px a 
P 


(4.) By the decree of Pope Jobn 22. no one could hold two 1297. 6E.1. 


multitude of caſes in our law-books : but the * canon of the 4th * Is as flrong 


od by the canon law upon the incumbent's acceptance of inſtitu- 4- H. 4. 60. 


1 Fe * 
PE. 2 Do Fe 


— — 
Geo. 3. 1763 

Myr a word af It is obſervable that there is not a word ſaid of inducfiam in . 

any of theſs [Of theſe canons, but the words are * qui nituntur accipere plug 

canons. ** eccleſias, &c. Quicunq; receperit aliquod beneficium My 

4 1 * Quicunq; plura beneficia receperit, vel aſſecutus fuit per ma 

2. Lyons. INSTITUTIONIS, &c.” And the words accept and tale in th 
ſtatute of 21 H, 8. ſeem to be copied from them. 


— 


1186 Trinity Term 3 


If it may be allowed to cite Doctor Ayhffe's Parergon Jun 
Canonici Anglicani ; He lays it down in fol. [4 16.] That all bene 
fices with cure of ſouls are by the conſtitution of the fourth COungi 
of Lateran void ipſo jure (without a diſpenſation) by an admifin 
to a ſecond benefice though they are not inducted to either, but len 
only inſtitution thereunto. 


Such part of the canon law as hath been received here is not tt 
Pope's law, but the law of the land, which no eccleſiaſtical pom 
could ever lawfully diſpenſe with. Yau. 2 1. So there is no ccf 
for a ſentence of deprivation, by our law, 


And although this part of the argument is drawn from the can 
law, and the law of the popes, yet it muſt be owned thoſe lan 
were never acknowledged to be laws of England; and theref 
they are no further of authority than as they agree with the lay, « 

common law of England, and fo have been received here. 


The common law ever ſet its face againſt pluralities, non-refuni, 
and the Pope's uſurp'd diſpenſing power ; and Lord Vaughan (ext 
the diſtinction made between a ceſſion by an incumbent's accepti 
a biſhopric, and an incumbent's taking a ſecond benefice. It pull 
for current (lays he) in our new books, that in the caſe of pluri 
ties the avoidance is by the canon law, and therefore may be d 
penſed with, by that law; but that in caſe of a Biſhop made, i 
avoidance is by the common law. He ſeems to {mile at the d 
ſtinction, and ſays, tne patron may preſent as ſoon as the incumbal 
is inſtituted to the ſecond living, without deprivation ; and thel 
was antiently ſo, Yau. 21 


Mr. Selden in his notes upon Drayton's Polyelbion, ad Vil I 

publiſhed by Dr. Milſins, ſays, that England uſed to ſend fours 

ſhops to general councils. By this courte, canons, have v0" 

ceived into our law. As of bigamy in the council of Lyn, ja 

The greagnn . Fo / Sade ns 
-unci! +2: -, Þreted by parliament under Ed. 1. of piuralities in the council d 

bean under pope Iunocent 3. The law of Lapſe had its ground i 1 

council of Lateran, anno 1179. under pope Alexander 3. when! 

men were only allowed four months, though the clergy or reg 
who had title, had ſix months; but this was never allowe 

Steed, 72 here; for every patron has fix months in England. 
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"From hence (ſays Selden) © You cannot but perceive that canons 
« and conſtitutions in the pope's councils. never bound us in other 
« form than fitting them by the ſquare of Exgliſb law, and policy. 
Qur reverend ſages and baronage allowed and interpreted them ; and 


in framing their writs would mention them + as law and cuſtom of 
the kingdom, and not otherwale. a: 


As 


1 Reg. 42. in 
a writ of pro- 

hibition lapſe 
is mentioned to be by the common law. 


With reſpect to the ceremony of induction, it is obſervable, Ibo it i faid 


: f a that inducti 
chat in our moſt ancient precedents of declarations and pleadings in of 1 — 


writs of right of advowſon touching the inheritance, or in quare im- muſt be al- 
edit, and darrein preſentment, touching the poſſeſſion or turn, there ledged who 


? ; brings writ of 
b no mention made of induction; but in order to ſhew ſeifin or right of ad- 


poſſeſſion in the demandant or plaintiff, or of him under whom he 8 5 

| 2 1 . 0. . . 

claims, he only alledges that he preſented his clerk, who was in- yy mods: 
ituted. Quzre put 

| 38 H. 6. 17. 


To prove this, Glanvil, lib. 4. de Advocationibus Ecclefiarum, 
cop, 6, temp. H. 2. Bifhop Nicholſon's Hiſt. Library 223, © Is qui 
petit jus ſuum in hæc verba verſus adverſarium ſuum proponet. 


| © Peto advocationem illius eccleſiæ ſicut jus meum, et pertinentem 
ad hereditatem meam, et de qua advocatione ego fui ſeiſitus, (vel 
aliquis anteceſſorum fuit) tempore regis Henrici avi domini regis 
(yel poſt coronationem domini regis :) et adeò ſeifitus ad eandem 
* eccleſiam vacantem preſentavi perſonam (aliquo prædictorum 
temporüm:) et ita preſentavi, quod ad preſentationem meam 
perlona fuit in ea eccleſia IST ITU TA; et fi quis hoc voluerit 
negare, habeo probos homines qui hoc viderunt et audierunt 
et parati 1unt hoc diracionare ſecundum confiderationem curiæ, 
* & maxime illum B. et illum, & illum. | 


* Audito autem clameo ipſius petentis, is qui tenet poterit ſe de- 
fendere per duellum vel ponere ſeipſum in aſſiſam magnam. 


The following is a record in quare impedit, copied truly from a 


: , : To ſhew that 
.S. in parchment in the poſſeſſion of the reporter, which is 


Pre- induction was 


lumed to be part of the original year book of 18 Edward 2. it being not uſed in 
written in the court hand of that time; it being curious for its an- pleadings. 
FQuity 1s inſerted here at length. 
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188 Trinity Term 3 Geo. 


De termino Trinitatis anno Regni Regis Edwardi d. 
cimo octavo. 


Edmundus de Appelby ſummonitus fuit ad reſpondendum Drion 

placito quod permittat ipſum preſentare ydonean 
perſonam ad eccleſiam de Appelby, que vacat & ad ſuam ſpec 
ce tat donationem, &c, et unde idem prior per I. de A. attornatun | 
ſuum dicit quod quædam Margeria Banaſter quondam fuit {ig 
de manerio de Appelby, ad quod prædicta advocatio tunc perie. 
quæ ad eandem eccleſiam preſentavit quendam Ricargyn 
Midde clericum ſuum, qui ad preſentationem ſuam fuit admiſh 
e & inſtitutus tempore pacis tempore Henrici regis avi domini 
regis nunc; et poſtea eadem Margeria per cartam ſuam dedit & 
conceiſit advocationem prædictam cuidam Willielmo priori de li 
thom, tenendum eidem priori & ſucceſſoribus ſuis et eccleſa 
ſuæ ſancti Cuthberti, in puram et perpetuam elemoſinam in per. 
petuum; et dicit quod vacante ecclefia prædicta per mortem di 
Ricardi, quidam Willielmus, filius Willielmi Vernon oppo 
ſe preſentationi prædicti prioris ; per quod idem prior tulit bier 
quare impedit verſus ipſum Willielmum, de advocatione predid: 
coram juſticiariis prædicti Henrici regis avi, &c. hic de Banco, 


* Lythom or e de * Lithom de 


Lethum in cc 


Lancaſhire, 


monks. Dr. 


Tanner's Not. 


Monaſti ca 


233. | cc 
+ There is 


not a word of“ 


induction in (c 


the whole re 


A recovery by 
a former prior cc 
in quare im- , 
pedit in C. B. 

againt a 


ſtranger. cc 


.C 


Hob. 1 54. 


A 
La) 


A 
* 


5 
* 


PAY cc 
The record of 

that recovery cc 
removed into 4 


B. R. and a 


ſcire facias to 
ſhew cauſe cc 
why the prior 
ſhould not 
preſent oon 
another a- ( 
voidance. 
Judgment for“ 
him in B. R. 
on the ſcire 


A 
* 


La) 


cc 


facias, and a 


Wit te the 


Biſhop. cc 


.Ccc 


anno regni ſui quinquageſimo, ct preſentationem ſuam, per ju 
dicium ejuſdem curiæ verſus eum recuperavit; ita quod epiſcopu 
Lincoln' tunc, per lapſum temporis eandem eccleſiam contuli 
* cuidam Thomæ Mandeville clerico ſuo, et eum inſtituit in eaden 
ut in jure ipſius prioris & eccleſiæ ſuæ prædictæ, &c; et polimo- 
dum vacante predicta ecclefia per mortem prædicti Thomæ, qi. 
dam Ricardus Vernon conſanguineus & heres prædicti Willen 
fili Willielmi oppoſuit ſe preſentationi cujuſdam Ambroſii tune pi 
oris de Lithom, predeceſſoris ipfius prioris nunc, per quod idem 
Ambroſius venire fecit coram Radulpho de Hengham et ſocis us 
juſticiariis ad placita regis recordum prædicti placiti babiti IK 
inter prædictum Willielmum quondam priorem, &c. et præcidim 
Willielmum filium Willielmi anteceſſoris prædicti Ricardi; it 
quod iidem juſticiarii premuniri fecerint prædictum Ricard 
per breve de ſcire facias eſſendi coram domino Edwardo fe 
patre domini regis nunc anno regni ſui decimo ſexto, oſtenſun 
{i quid pro ſe haberet vel dicere ſciret quare prædictus prior pi 
tationem ſuam habere non debet; ita quod in octabis ſand! J. 
hannis Baptiſtæ anno regni regis Edvardi 
tum fuit quod prædictus prior haberet breve epiſcopo quod (d 
obſtante reclameo prædicti Ricardi) ad præſentationem irt 
prioris ad prædictam eccleſiam ydoneam perſonam a 
dicit quod epiſcopus illa vice eandem ecclefiam per lapſum 
poris.contulit cuidam Johanni de Arraiins decano clerico fuoc 
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+ :-/ituit in eadem ut in jure ipſius prioris et eccleſiz ſuæ praz- * Not a word 
4 10 | X \ A : of induction. 
« dictæ, per cujus mortem prædicta eccleſia modo vacat, et, èa ratione, 
1 8 , . 
« nunc ad ipſum priorem ad prædictam eccleſiam pertinet preſen- 
« tare, predictus Edmundus eum injuſtè impedit, unde dicit quod 
8 7 * , . 
« geterioratus eſt et damnum habet ad ducentas libras, et inde pro- 
« qucit ſectam. 


« Et prædictus Edmundus venit & defendit vim, &c. et dicit Plea, 
« quod ad ipſum Edmundum, et non ad prædictum priorem, ad 
« ptædictam eccleſiam pertinet præſentare, quia dicit quod cum 
„ prdictus prior ſumat titulum ſuum præſentandi ad prædictam 
« ecclefiam de dono prædictæ Margeriæ, quam idem prior afferit 
« ptæſentaſſe ad ptædi ctam eccleſiam prædictum Ricardum Midde 
« clericum ſuum qui ad præſentationem fuit admiſſus & inſtitutus 
tempore pacis regis Henrici, quidam Henricus Appelby avus ip- That the 
« os Edmundi cujus heres ipſe eſt ultimo præſentavit ad eandem fenden « 
« ecclefiam quendam magiſtrum Henricum Love] clericum ſuum, preſented a 
« qui ad præſentationem ſuam fuit admiſſus & inſtitutus tempore 1 he 
pecis tempore prædicti regis Henrici, per cujus mortem, ut per- 
mortem ipſius qui ultimò fuit præſentatus per verum patronum, 
« prædicta eccleſia modo vacat, et hoc pretendit verificare, &c. 
© unde petit judicium. 


Et prior dicit quod cum ipſe narrando verſus ipſum Edmun- Replication 
* dum ſumat titulum ſuum de dono prædictæ Margeriz de advoca- — 
* tione prædicta, poſt quod donum, vacante ecclefia per mortem 
* predicti Ricardi Midde, prædictus Willielmus filius Willielmi op- 
* poſuit ſe preſentationi prædicti Willielmi quondam prioris, &c. 
quam jipſe tunc fecit ad eandem eccleſiam, et verſus quem idem 
* prior recuperavit preſentationem ſuam per judicium curiæ domini 
e regis, et habuit breve prædicto epiſcopo ut prædictum eſt ; ita 
| RR quod collatio ejusdem eccleſiæ, quæ prædictus epiſcopus fecit 
b prdicto Thomæ de Mandeville, fuit, & computari debet in jure 
ipfius prioris et eccleſiæ ſuæ prædictæ; et poſtmodum vacante 
| predicta eccleſià per mortem ipſius Thome de Mandeville, præ- 
| dietus Ricardus de Vernon oppoſuit ſe præſentationi prædicti Am- 
broſii quondam prioris, &c. verſus quem idem prior iteratò, per 
conſiderationem curiæ domini regis habuit breve epiſcopo ut pre- 
| ' ittitur ; ita quod collatio quam epiſcopus tunc fecit prædicto 
t Johanni de Arraiins fimiliter fuit in jure ipfius prioris; qui qui- 
| dem Johannes de Arraiins ultimò obiit perſona in eadem eccleſia, 
. out ipſe eſt paratus verificare; ad quas collationes in prædictis 
duabus ultimis vacationibus ejuſdem .eccleſiz factas, prædictus Ed- 
| mundus non reſpondit vel oſtendit quod ipſe vel aliquis ante- 
ceſſorum ſuorum in eiſdem duabus ultimis vacationibus ejuſdem 
eccleſtæ aliquem clericum ſuum ad eandem preſentaverint, vel 
aliquod clameum tunc oppoſuerint, per quod breve hoc haberi 
debet pro conceſſo, unde petit judicium, &cec. 
70 * -> 
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190 Trinity Term 3 Geo. z. 176353 


"RP . vl 2 * *\ be r. 
Rejoinder, Et Edmundus dicit ut prius, quod prædictus Henricus aug 


e ſuus tanquam verus patronus eccleſiæ prædictæ ultimò preſenta 
ad prædictam eccleſiam prædictum magiſtrum Henricum Lond 
© clericum ſuum, qui ad præſentationem ſuam fuit admiſſus et i. 
Traverſes that ſtitutus, abſque hoc quod unquam aliquis clericus exſtiterit admifſy 
any clerk was (e & 7nſtiturus in prædictà ecclefia ad præſentationem prædicti Priori 
a the profen- vel alicujus predeceſſorum ſuorum poſt præſentationem factam q 
tation of -the © ipſo magiſtro Henrico Lovel, et hoc pretendit verificare, & t. of 
prior or bi < quam verificationem non reſpondit, unde petit judicium, ug! 
bag gemurs to Curia, hoc habeat pro conceſſo, &c. dicit prætereà quod non hy 
the pleadings © bet neceſſe reſpondere ad collationes quas prædictus prior dicit pz. 
eee <« dictum epiſcopum feciſſe ad prædictam eccleſiam, nec etiam 4 
prior and the placita ſeu ad judicia quæ prædictus prior allegat fuiſſe inter gy 
Vernons be. ( deceſſores ſuos et prædictos Willielmum filium Willielmi, & N. 
ing rangers. ardum de Vernon qui ipſi Edmundo ſunt extranei, unde pet 
DEM <« judicium et breve epiſcopo, &c. Dies datus eſt eis hic a die (nd 
Defendant *©* Michaelis in quindecim dies; ad quem diem prædictus Edmundy 
cognovit, &c. ce venit et dicit quod non poteſt dedicere quin pradiQus epiſcopy 
© preſentavit jure ipfius prioris ad prædictam eccleſiam in omniby 
3 © ut prænotatum eſt. Ideo conſideratum eſt per curiam quod pz 
Biſhop for te dictus prior habeat breve epiſcopo ut pærdicta eſt, &c. 
-plaintiff. 9 bo ER | 
This record, ſhews that induction, in ancient times was not uſe, 
or thought of, that it is an authentic record, appears by Fiz: 


bert's Grand abridgment, title Darrein Preſentment ; where it wn 


pleaded in another cauſe between the fame parties in a Darren Pi. 
ſentment brought by Appelby the defendant againſt the Prior, fort 
ſame church, debated the ſame term, which was compromiſed upat 
the Prior's paying Appelby a ſum of money, whereupon the pid 
had a writ to the Biſhop, 


Whether induction augments the title to a benefice? Lind. i 
3. tit. 6. cap. 2. fol. 139. note (c) upon the words © Aa 


„ ſolum ad rem, ſed in re, Et hac enim inſtitutione, acquiit 


titulus, etiamſi poſſaſio nondum fit adepta: Nam in beneficuli 
e benefictorum traditio, non auget effeftum tituli precedentis; ® 
« tradtione transfertur Dominium.“ 


So that induction (is only a ceremony and) does not increak K 
title to a benefice. S. P. Lynd. 141. note (u) Induction is d 
of the title where there is iſtitution, but only where induci l 
inſtallation habetur pro ipſo titulb. 9 5 


Having endeavoured to ſhew, that by inſtitution to a aun 5 
firſt living was void by the canon law (which became paſt© F 
law) ipſo jure without deprivation ; and that antiently the cer, 


fuerit. Cum enim inſtitutus fuerit, Tunc enim habet jus, 


Gee 3. 1763: igt 1 


Trinity Term 3 


——docion was not uſed; it ſhall next be ſhewn, that by the 
ommon law A church is compleatly full upon igflitution thereto, 
gainſt all perſons but the King; conſequently any perſon having 
ceived inſtitution to a ſecond benefice, has accepted and taken it, 

4 in ſuch caſe the firſt would have been void, before the 21 H. 8. 

At common law, before the ſtat. Meſim. 2. (which does not Anno 1285. 
ention the word induction) if one had preſented to a church {ker wn 
whereunto he had no right, and the Biſhop had admitted and inſti- council of 
ited his clerk, the incumbent could not be removed except by the Lyons. 
King. 2 Ji. 357. Co. Lit. 344. b. 6 Rep. 49. BeſwelP's caſe ; 


Wor theſe good reaſons, 


%. Becauſe he was in by a judicial act of the Biſhop. 
2d. The law had its end when the church was filled with a fit 


perſon. 


34. That the incumbent having the care of ſouls might attend 
is charge in peace; ſo that after iꝝſtitution (ſays Coke) he ſhould 
ot be ſubje to any action to be removed at the ſuit of any com 
mon perſon on any account whatever; and if he could not be re- 
moved after inſtitution, ſurely he had thereby accepted and taken the 
| LIVING. 1 5 | | 


Where a common perſon preſents his cer, and he is admitted 
d inſtituted, he cannot revoke his preſentation though before in— 
duffion, Bro. Quare Impedit, pl. 65. | | = 
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If a gift be made to a parſon before induction, it is good; ſo if 
he alien with conſent, &c, before induction, it is good. Goldſb, 163. 


No lapſe can incur after inſtitution, though no induction be ever 
ide, becauſe the church is full by inſtitution. Goldſb. 164. And 

Lord Heb, 154. in the caſe of Colt and Glover verſus Biſhop of Co- 
ventry, ſays, I hold it clear that if the patron preſent, and his 
erke be inſtituted, and remain without induction eighteen months, 
e King ſhall not preſent upon him by lapſe, for the King cannot 

Dave a lapſe but where the ordinary might have had it before; this 
proves moſt clearly that the church is full by 7nſtitution ; and even Hitchin v. 
igunit the King; where the King has no right to the church as patron, Cloer S. P. 
| as 13 Jac. 
The ſtat. of 21 H. 8. c. 13. J 9, 10. comes next to be con- 


dered; whether it has made any, and what alteration of the law 
a this caſe, as it ſtood before ? 


Sect, 
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192 Trinity Term 3 Geo. 3. 1763. 


1 


Sect. 9. enacts, That if any perſon or perſons, having ones 
© nefice with cure of ſouls, being of the yearly value of f. 
© above, accept and take another with cure of ſouls, and he wy 
e tuted and inducted in poſſeſſion of the ſame ; then, and immedinh 
% after ſuch poſſeſſion had thereof, the firſt benefice ſhall be adjudy 


- e in law to be void. | 


cc 


Sect. 10. And it ſhall be lawful to every patron having th 
* advowſon thereof to preſent another, and the preſentee to h 
e the benefit of the ſame, in ſuch like manner and form as though 
<* the incumbent had died or reſigned ; any licence, union, or oth 
e diſpenſation to the contrary hereof obtained notwithſtanding,” 


The true key for conſtruing a ſtatute, is to conſider the ſubjed 


Perhaps this matter of it, and the ends and purpoſes for which it was made, i 
may be better | | | : 
done from the 3 . 

hiſtory and The preamble of the ſtatute itſelf tells us it was © For the mot 


ee quiet and virtuous increaſe and maintenance of divine ſervice, th 

mes . . . 

than ex vil. Preaching and teaching the word of God, with godly and god 

ceribus of the *© example giving, the better diſcharge of curates, the maintenan 

ſtatute. « of hoſpitality, the increaſe of devotion, and good opinion of th 
e lay fee, toward the ſpiritual perſons. 


- 


_— Lord Hobart ſays, © It was a moſt religious and polit 
Epil. Coven. © Church-law, and almoſt a redintegration of thoſe holy aner 
try fo. 157. © canons, and a reſtoration of the church, ruined by the Pope's t 
* quots, diſpenſations, &c. | ES 


0 


This ſtatute, from the tem per of the time when it was made, ſeem 
to have been intended to knock down the Pope's uſurped power 
_ diſpenſe with pluralities, and was one great ſtep towards it. 


It was the firſt ſtatute or law which gave allowance to plot 

« ties.” Latch 244. Though it was made to prevent that mil 
tude of them which exiſted through the Pope's uſurped diſpenli 
power, it doth not ſeem to have been made to introduce any I' 
law as to the point in queſtion, but was rather made in affirmanc® 
the antient law of the church uſed in England long before ti 
ſtatute. Davis 69. Caſe of Commenaa. 


There are no negative words in it, that ſay the firſt benefice lu 
not be void until the incumbent be inducted into the ſecond. 


| Tt is in the affirmative ; whoever accepts and takes another yib 
cure, Sc. and the words that follow ſeem to be ex abundant. 
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t was made to vindicate the King's prerogative, and to reſcue 
this part of the law of the land from the Pope's intolerable uſurped 
power, and was not calculated to alter the law as it ſtood in this 


point. 


It was certainly the intent of the makers of this ſtatute, that 
Aboever accepted and took a ſecond cure ſhould void the firſt, un- 
1-5 he was properly qualified as this ſtatute requires. 


The words of ſtatutes are not only to be confidered, but rather The intent of 
le intent of the makers is to be weighed ; for the intent is the prin- A 98 1s - 
pal thing to be conſidered, per curiam. Plnod. 464. a. b. 5 Rep. confdered. 


5. 8. P. Plowd. 231. 8. P. 


And ſometimes flatutes are to be expounded againſt the letter, to 
reſerve the intent. Per Eyre C. J. Shower 491. cites 3 Rep. 59. 
and V/. Jones 105. 


What Lord Hob. fo. 1 57. ſays, is very ſtrong to this purpoſe, i 
It is (fays he) the office of Judges to advance laws made for re- 
F ligion, according to their end; otherwiſe if a man take twenty 
 benefices, and enter and take the profits of them all, but take no 
formal induction, he ſhall be out of the law. Durus eſt hic ſerms ] 

3 Reh. 7. b. S. P. Hob. 97. S. P. 8 8 


a * Song of” 


And again; Id. Hob. 346. ſays, © Judges have | liberty and au- 
* thority over ſtatutes to mould them to the trueſt and beſt uſe, ac- 
* cording to reaſon and beſt convenience. 


And therefore, notwithſtanding by the letter of this ſtatute the 
rſt ling ſeems not to be void until induction into the ſecond, 
Let to avoid the great inconvenience that otherwiſe would follow, 
n has been held that the firſt living is void upon the bare #nſtitu- 
' tim into the ſecond ; and ſo (it ſhould ſeem) was the law be- 
bre the making this act, where the party had no diſpenſation.” 


93 LL Dr. Godolph, Rep. Can, 294. both allowed per Lord 
J. North, 


het the words inducted, &c. have created the difficulty in this Objedtion. 
le; and it is objected on the other ſide, that this ſtatute was not 

ay made to deſtroy the Pope's uſurped power, but alſo the ſen- 

ice of deprivation, which (it is faid) our ſpiritual courts had al- 

9s held to be neceſſary in caſes of pluralities ; and therefore it has 

en argued, that induction was to be in the place and ſtead of a 

mence of deprivation ; and if ſo, the firſt (it is ſaid) cannot be 

vl before induction to the ſecond living. 
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| Anſwer. In anſwer to this: it is very clear from the reſolutions in Elan, 


caſe, and Digby's caſe, 4 Rep. 75. 79. b. that the firſt living in i 
preſent caſe was void upon ?n/{itutzon to the 2d, before nchen 
without ſentence of depri vation. | 


What Lord Popham ſays, was agreed to by the whole Court, ty; 

« That although by the inſtitution to the 2d benefice, the firſt in u 

* by the eccleſiaſtical law without any deprivation, or ſentence dec, 

« fory, yet no lapſe ſhall incur againſt the patron wnleſs notice þ, ft 
ven him, no more than if the church became void by refignatin 
or privation; and yet the patron may take notice if he will of 
 *&. may preſent according to the conſtitution of Lateran, held wi 
* Pope Innocent 3.” but the patron is not forced to take notice, y 
his peril, unleſs he is inducted; guod fuit conceſſum per totam carigy 


* 


If this be law, the firſt living was abſolutely void by inſtinn 
to the ſecond, before deprivation, and before induction; and the f. 
tron may take notice if he will, and may preſent. May pr. 
ſent! to what? Not to a living that is full; hat cannot be. An 
the common form of every preſentation to the Biſhop ſhens i 
The patron (thereby) humbly prays the Biſhop to admit (uch 
man) his clerk ad ecclefiam jam vacantem, &c. W. Jones 337. Bn 


v. Prieſt. ; 


Ojection. It is further objected, That if an incumbent takes a ſecond 

| e benefice with cure, by which the firſt is void by the can 
« law againſt the patron, ſo that he may preſent before any 4 
ce privation ; yet until deprivation, it is not void as to a firange, 
LE « for if he ſue for tithes againſt a pariſhioner, it is no bar agi 
3 « him, that he had taken a ſecond benefice”. 2 Ro, 4 
he 353. Pl. 6. Trin. 13 Car. B. R. ſaid by juſtice Barkley, that li 


number of the yerfor in his argument of the caſe of Priſt ſaid that it was ou 


Judges in The; 

King and judged. 

Priſt. | | | : 1 | 
1 1ſt, In anſwer to this, it is no more than a dictum of one judge af 


what another ſaid ar guendo. 


2dly, it proves for the defendants that the firſt is void as to b 
| patron, and that he may preſent before deprivation. 


After inſtitu- zdly, But the dictum is, that it is not void as to a ſtranger, fu! 


tion he has a 1. 5 3 oY So : bim th 
ner to obs he ſue for tithes againſt a pariſhioner, it is no bar againſt 


lations. he had taken a ſecond benefice. 


| Caſes temp. 3 | - m=_ 
Annz, 11 Mod. 46. Viner, Preſentment 356. May enter into the glebe againſt any ſtranger, 2 


192. Hitchin v. Glover, before induction. And a perſon inſtituted ſhall have the profits againk Wy 
common perſon. F. N. B. 80. margin, cites 31 Ed. 3. 4. 


Th 


e 
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—This ſeems to be laid down two largely, and to prove too much : 
Fot ſuppoſe an incumbent inſtituted to a ſecond living, and the true 
tron of the firſt, the very next day, preſents his clerk {which it 
ems he may) who is immediately znſtztuted and inducted into the 
t, and on that very day, corn is ſevered, and then the firſt in- 
\mbent, not yet inducted but only inſtituted to the ſecond living, 
lues a pariſhioner for tithes of that corn, will it not be a bar to his 
1-mand for the pariſhioner to ſay, You have taken another living 
by inſtitution, and 1 have paid my tithes to the new parſon of our 
iſh who was inſtituted and inducted before the tithe accrued, and 
Face your inſtitution to the ſecond living? This (with great defe- 
:nce) would be a good anſwer, either at law or in equity. 


195 


4thly, But ſuppofing for arguments ſake he can recover the tithes of 


the firſt benefice before that church is filled; yet whenever it is filled, 
e will be obliged by the ſtat. 28 H. 8. c. 11. to pay over and 
ike ſatisfaction to the new incumbent from the very time the 


5 upon iſtitution to the ſecond living. fy 


Mr. Watſon (or Mr. Place of Gray's Inn who indeed was the true 
uthor) in his Compl. Incumb. 8v0. vol. 2. 748, 9. in his comment on 
he ſtat. 28 H. 8. ſays, © I find but little in all the books relating 
EF to this ſtatute, yet I will venture to give my thoughts on queſtions 

that may riſe upon it (int al.) If the incumbent of one church 
* of the yearly value of 8 J. accept another, the firſt is void, ſo that 
if he doth continue as incumbent, by ſerving or providing for the 


T be ſhould of his own authority enter upon the profits, and ſerve 
the cure thereof, as if lawful incumbent, that is to ſay, that he 
Is accountable to the next incumbent, for the profits received b 
bim, and liable to an action upon this ſtatute, if he refuſe to ſa- 

usly the next incumbent for the ſame. 

\ | 
do that ſuppoſing the pluraliſt can receive, or ſue for the tithes 
i the firſt living, it by no means proves that it was not void on his 
þ/:tution to the ſecond, for it is for the benefit of his ſucceſſor that 
* ſhould take the tithes of the firſt, until the church be filled, 

nerwiſe they might rot upon the ground; when they are ſet out; 
dd he is plainly obliged by this ſtatute to account for the ſame to 
s ſucceſſor, from the very day of the avoidance. | 


e patron had it in his power to make it void or not. 


Tt 


| church became void, which (as hath been before ſubmitted) 


cure, taking the profits, Cc. I conceive that he is in the ſame 
* Cale, as if upon the death of the incumbent of another church, 


Iritis ſaid the church was not void but only voidable, and that objeaion. 
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Anſwer. It muſt be ſubmitted with great deference, that the word Util 
able in this caſe muſt neceſſarily mean, that the church my 1, 
made void by action or judgment of law in a proper court, ang m 
by any act in pars by the patron; for it is laid down by (34, 
1 Ro, Rep. 213. that before a preſentation can be made to a chu 
it muſt be actually void, and its being voidable only is not fs; 
cient; and he cites Small's caſe, 17 Ed. 3. 59. in theſe wy 
« L'Egliſe doit eſtrè void devant poet preſenter, car fi Vegliſe (y 
* voidable nul preſentation poit eſtre, mes ſi ſoit void in fac 
e trement eſt” 1 e -09 
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The true patron in the caſe at bar might have preſented, ther 
fore the church was void the moment that right accrued, and jg 
voidable only, for then he could not have preſented, f 


Having thus endeavoured to ſhew, that accepting ixſtitulim y 

a ſecond, is an abſolute ceſſion of the firſt, before induction mi 
before deprivation, and that the patron might preſent to it, as f 
eccleſiam jam vacantem, and that the ſtat. 21 H. 8. has not alted 
the law in this point, it may fairly be inſiſted that the church i 
queſtion was /o void on the the 31/7 October 1759. the day of th 
| inſtitution to the ſecond benefice, that the patron thereof could u 
afterwards on the 9th of November following, transfer the rightd 
preſentation (to the church in queſtion) by a grant of the advonlg 
in fee to the plaintiff, . | | | 


This point was ſo very clear upon breaking the caſe on the ſom 
argument, that there is not much occaſion to ſpeak to it; the ak 
then cited ſeem to put the matter out of doubt, Fenkins Cent, 1h 
Dyer 282. 1 Leon. 67. Co. Lit. 120, RE 


Jenkins Cent. The patron of an advowſon of a church being void grants w. 
+ an 2, proximam praſentationem to the ſaid church Jam wacantem, ſo thi 
S p. it ſhall be lawful for B. to preſent to the church for this turn, f 
Shepard T. ſolved by all the judges that this grant is void by a ſubject; for li | 
8. F. 283. avoidance is a thing in action and privity, and veſted in the peril 
of the grantor, and is as a relief, or arrearage of rent, or an dd 
gation, or a debt; preſentation is only a commendation of a clerk 
the Biſhop, to be admitted to a church being void. Dyer 2 
8. P. | r 


1 Leon. 167. Cro. Elix. 173. Brookefby's caſe, Quare impedit; upon the del 
S. CO. ration it appeared, that a grant of the next avoidance was mate! 
5. C. him and one H. B. and after the church became void H. B. rele 
Owen 85. to the plaintiff all his eſtate, right and title, and he being di 
brought a guare impedit in his own name only; and after vero 


this matter was alledged in arreſt of judgment ; that the releale ; 
4 - 


Trinity Term 3 Geo. 3. 1 763. 


— 


doidance was void, for it is a thing in action, which cannot be 
:nted or releaſed, from one to another; and ſo it was adjudged 
Alam caſe, 16 Ed. 3. in quare impedit cited in Boſwell's caſe, 
6 Rep. 50. 5. which was thus: D. was ſeiſed of a manor to which 
in advowſon Was appendant, and died; the manor deſcended to 
z. an infant; Adams uſurped during the infancy of E. E. at full 
age enfeoffed F. of the manor, afterwards the church became 
wid, and F. preſented, and the aſſignee of Adams brought a 
quare impedit ; and it was adjudged, that by the uſurpation, the 
"fant was cut of the poſſeſſion of the advowſon; fo that by his 
-offment of the manor at full age, nothing in the advowſon paſſed 
> the feoffee, becauſe the feoffor had but a right, and the uſur- 
| pation Was voidable by action, which could not be transferred to a 


ſranger. 


To apply this to the preſent caſe. At the time of the inſti- 
ation to the ſecond living, the patron had a right to preſent, and 
might have had his quare impedit if he had been diſturbed; and 
and this right cannot after be transferred by a grant of the advow- 
ſon in fee to plaintiff. 


In the appendix to the Regifter tit. Brevia Vetera in Officits clerici 
Arona, et clericorum de curſu in Cancellaria, fol. 43. there is a writ 
of quare impedit for an executor to preſent to a church which be- 


came void in the life of the teſtator. - 


in jure uxoris, (as her dower by a former huſband) and the church 

voids, and the feme dies before diſturbance, and after, the baron is 
Ciſturbed, he ſhall have this preſentation, though he be not tenant 
by the curteſy. 1 


But if the ſame perſon be parſon of the church, and alſo be ſeiſed 
In fee of the advowſon and dies, the preſentation belongs to the 
beir, and not to the executor, becauſe the deſcent and avoidance 
appened the ſame inſtant, and the elder right ſhall be preferred, 
Lev. 47. Holt v. Epiſc. Wintor'. 3 


Cv. Elix. 811. Leak v. Biſhop of Coventry and Dr. Babington. 

. and B. ſeiſed in fee of every other turn; A. preſented, then B. 

reſented, and after induction his clerk is deprived, but no notice 
sen. The Biſhop collates; A. grants his fee to J. S. The 
+ - "50-8. - | 


Collatee 


If a man be ſeiſed of an advowſon in groſs, or in fee appendant F. N. B. 78. 
Joa manor, and the church voids, and he dieth, his executor ſhall * B. 79. 
Ipeſent and not the heir. Bro. tit. Preſentation, pl. 34. S. C. 8. P. as to 


heir in tail. 


Bro, tit. Preſentment, pl. 22. If baron is ſeiſed of an advowſon 


. 
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collatee dies; it is now B.'s turn, for A. before his grant to J 


(having the right, might have removed the collatee for way of 
notice, but he dying incumbent, A.'s turn is ſerved. But after A 
grant to J. S. neither A. nor F. S. could preſent; and the coll. 
tion is good againſt all but the very patron, who after the erant 
could not have action; but he has deſtroyed it by his grant, 20d f. 
none can have 1t. e 


To apply this to the preſent caſe. 


Upon the 31/7 of October the true patron might have Preſented 
therefore he had a right to preſent immediately and before his gem 


of the advowſon to the plaintiff; what is this then? but a gr 


to a ſtranger of an immediate right to preſent ; which ſeems to x 
the ſame thing in other words as a grant of a preſent avoidance, a 
with great deference the Biſhop's collation is good againſt the plan. 
tiff, <vbo was a ſtranger to the advowſen on the 31 October when th 
right of preſentation firſt accrued to the then true patron ; for it ſeens 
to be very clear that the true patron ben had a right to preſent i 


he pleaſed. 


From hence it appears, that by the law as it ſtood before 21 U 
8. and by many reſolutions fince that ſtatute, that upon the iſt 
tion to the ſecond living, the patron of the firſt had a right to pteſ 


That he can only preſent to a church which is void in ful, ad 
not to one that is only vordable. 


That a patron having an immediate right to prefent, cannot c 
vey that right, for in other words it would be conveying a prell 
avoidance, | 


And ſo the plaintiff has not any title, and therefore cannot bit 
judgment. 1 - 


Another queſtion is, whether the firſt living became ſo void) 
inſtitution to the ſecond that the patron was bound to take nuit 
without notice given. 0 bv | 


This point was not much debated upon the former argumedl 
and though it may be doubtful whether the biſhop has colutt 
rightfully or not, for want of notice to the patron, yet if the pl 
tiff has ſhewn no title in his count, he cannot have judgment. 


But it is ſubmitted, the biſhop has collated rightfolly be 

giving notice to the former patron or his grantee, if the l 
| | | , 

was void by the inſtitution to the ſecond. 


1 


A rinity I erm z Geo. 3. 1763. 


he inftitution to the ſecond living was a ceſſion of the firſt by 
de common Jaw, without any deprivation. Vaug "ITY And if 
this was a ceſſion at common law, the patron 1s to take notice and 
reſent, without expecting notice from the biſhop, Ced. 834. 


lt is further ſubmitted, that as this living is above 8 J. per ann. 
void by the ſpirit of the ſtatute of 21 H. 8. which is a public 


it 15 
and if it is a public law the patron 1s bound to take notice 


aw, 


Joithout notice given him,) and to preſent within fix months at his 

Lil, Holland's caſe, and YVough. 131. Perhaps it might be other- 
wiſe if the living was under 8 J. per ann. becauſe the ſtatute docs 
not extend to thoſe livings. J 


Upon the whole, the defendants ſubmit it with great deference to 
he court that the church was void upon inftitution to the ſecond 
biren to him, and to preſent within fix months after the inſtitution 
to the ſecond living ; and that although both theſe points ſhould 
be againſt the defendants, yet if the plaintiff has no title, he cannot 
have judgment, for if he recovers, it muſt be on the ſtrength of 
his own, and not on the weakneſs of the defendants title, who are 
In poſſeſſion. Vaugb. 8, 58, 60. . 


ally appear upon this record that the church was void at the time 
l the grant of the advowſon to the plaintiff, becauſe the day of 
he date thereof (th of November 1759.) mentioned in the count 
not material, but mere form coming under a videlicet; and it not 
Peing material, the not denying it by defendants is no admiſſion of 
; for non- denial only admits thoſe facts which are materially al- 


Iuch an immaterial thing which the defendant may not deny ſhould 
Conclude him; that the time of ſeifin in a guare impedit is imma- 
erna, and ſeiſin generally in the time of peace in the reign of ſuch 
King being alledged is ſufficient; and it is the conſtant courſe to 
ledge ſeiſin generally. Skin, 660, That which is alledged by 
Yay of conveyance or inducement to the ſubſtance of the matter 
eed not to be ſo certainly alledged as that which is the ſubſtance 
reif. Co. Lit. 303. a. The grant to, and ſeiſin of the plaintiff in 
De preſent caſe is the ſubſtance, and if the defendants had choſe to 
ontrovert the plaintiff's title, and infiſt upon the church being void 
on the inſtitution to the ſecond living, they ought to have firſt ad- 
ited the grant and ſeiſin of the plaintiff, as alledged in the count, 

Ind then gone further and alledged that before the plaintiff had any 
Ws in the adv;wſon, the church in queſtion became void, and 
wn when and how it became ſo, and that it continued void until 
ud at the time of the grant to the plaintiff, and afterwards until the 
| end 


living, that the patron was obliged to take notice, without notice 


In reply for the plaintiff it was objected, that it did not ſubſtan- Segeant Bur- | 


an 


Icdzed; and it would be extreamly hard upon the plaintiff that 
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Trinity Term 3 Geo. 3. 1763. 


end of fix months from the time it became void; whereupon h 
Biſhop on ſuch a day collated the church on the defendant 25 
head, and then the incumbent Whitehead to have traverſed, m 
hoc, that the late incumbent Thomas Greſley was inſtituted to th 
ſecond benefice after the advowſon of the church in queſtion w 
granted to the plaintiff in manner and form as by the declaration , 
alledged ; & hoc paratus eſt verificare, &c. If the defendants I 


thus pleaded, and the plaintiff had taken iſſue upon the travetrſe, j 


muſt have been found for him, if the grant was made before the 
inſtitution to the ſecond living; if it had been found ſpecially (which 


moſt probably would have been the caſe) that the grant was rel 


made on the day alledged in the count, which was 12 days befy 
the induction to the ſecond living; the matter of plaintiff's til 
would have come fairly before the court, and the queſtion woll 
have been, whether the church was /o void upon the inſtitution u 
the ſecond living that this furn could not paſs to the plaintiff afe 
that time by the grant? but as the pleadings now are, the plainif 
has a good title before the inſtitution to the ſecond living, notwith 


ſtanding the day of the date of the deed of grant be after it, becak 


the time of the grant is not made material by pleading proper 
but the defendants have intirely relied that lapſe of time runs fran 
the time of 7n/?:tutron and not of induction to the ſecond living, thy 
the day in the declaration is not material. 2 Stra. 806, 5 Mil 


286. and many other caſes. 


It was further inſiſted in reply, that admitting the church was þ 
far void upon the iHitution to the ſecond living before induction ad 
the patron may take notice of it if he pleaſes, and preſent, yew 
lapſe ſhall incur in this caſe againſt him unleſs notice be giien 
him; no more than if the church be void by reſignation ; accord 


to Lord Popham in Digby's caſe, 4 Rep. 75, 79. 


Upon this argument the whole court ſeemed to be of opinit 
that the church was /o void upon inſtitution to the ſecond lui 
that the patron might have taken notice thereof and prelente if 


he pleaſed, but inclined to think that Japſe ſhall not incur from i 
time of the 2»/{i7ution againſt the patron unleſs notice be given hn, 
but they thought that lapſe would run from the time of indufld 


without notice given him. 


| The plaintiff's counſel not being aware of the objeQion vith® 
ſpect to the immateriality of the day of the date of the grant, wh 
is under a videlicet in the count, was not prepared to anſwer ih 
therefore that ſingle point was adjourned to be ſpoke to again. 


Ty 


n 


Trinity Term 3 Geo. 3. 1763, 


—} 


— rr n "i | _— | L 
This term, the point reſerved for further argument was ſpoken Pro quer. 


f : 8 22 a Bro. tit. Con- 
to again ; after which, the court were clearly of opinion, that the Ron, of at, 


day of the date of the deed of grant in the count coming under a 2 H.. 16. 
vidzlicet, and being never taken notice of again in any part of the 199. 
| pleadings, Was totally immaterial, and fo the plaintiff had ſhewn a 3 
good title; and they were alſo clearly of opinion that the church 12 Mod. 578. 


was ſo void upon iuſtitution to the ſecond living, that the patron 9 5 501. 
might preſent immediately thereupon if he pleaſed; but that the 8 v. 123. 


0 5 OY : ro. Ja. 202. 
Biſhop had no right to collate by lapſe without giving notice; and 2 Ro. Rep. 
therefore without 1aying more, they unanimouſly gave judgment for ?* 
3 hich & d | 299" Judgment for 
the plaintiff : which was atterwards affirmed upon à writ of error the plaintiff. 
in the King's Bench. Ts how. 140. 
1 1 Carth. 389. 
3 . C 3 ; | Yelv. 141. 
Before judgment was given in the above caſe, the defendants mo- 3 
ed for leave to amend their pleas, in order to have put their de- 561. 


ſence upon the plaintiff's defect of title, and not upon lapſe of time; Fad . 


Yelv. 5 2. 


mit the de- 


inſtituted, and inducted into the ſaid north mediety of the ſaid fendants to 

church of Great Sheepy, and being incumbent thereof, he the ſaid alter their 
Thumas Greſley afterwards, and before the making of the ſaid maen- change | their 
ure in the ſaid declaration laftly mentioned, and before the ſaid Ed. fickt defence. 

ward bad any thing in the ſaid advouſon of the ſaid north mediety of 

Wb church of Great Sheepy aforeſaid, to wit, on the 3 iſt day of Oc- 

wer in the year of our Lord 17 59. at Great Sheepy aforeſaid, accep- 

Ted and took the ſaid other benefice with cure of ſouls of the yearly 

value of 87. to wit, the ſaid rectory of the pariſh church of Scale 

loreſaid, otherwiſe called Nether Seale in the ſaid county of Lei- 

N eſter, and the ſaid Thomas Greſley was afterwards admitted and in- 

lloted into the ſame before the making of the ſaid indenture in 

the {aid declaration laſtly mentioned, and before the ſaid Edward 

ad any thing in the ſaid advowſon of the ſaid north mediety of the 

Laid church of Great Sbeepy aforeſaid, to wit, on the ſaid 31ſt day 

4 Ofttber in the year of our Lord 1759. that is to ſay, at Great 

beehy aforefaid, whereby and by force of the ſtatute aforeſaid in 

ch caſe made and provided, the ſaid north mediety of the ſaid 

Fburch of Great Sheepy aforeſaid became vacant, and remained, con- 
e and was ſo vacant until and at the time of the making of 

Ine faid indenture in the ſaid declaration laſtly mentioned, and af- 

e until the end and expiration of ſix months from the time 
at the ſaid Thomas Greſtey accepted and took the ſaid rectory of 

* did church of Seale, otherwiſe Nether Scale, and was admitted 

2 inſtituted into the ſame as aforeſaid, whereby the right of col- 

ung the ſaid north mediety of the church of Great Sheepy afore- 
1 ſaid 


but the court refuſed 1t, becauſe it was a total changing of their gation pl. 60. 
defence, and was not like an amendment, but was making new Traverte 368. 
Ipleas; the amendment intended to have been made was, to have Cro. Car. foi. 
concluded the Biſhop's plea in the following manner: and the ſaid The court re- 
Biſhop further faith, that the faid Thomas Greſley being ſo admitted, fuſed to per- 


plezs ſo as to 


— 


202 


—_— 


— 8 15 e — — — — 
Trinity Term 3 Geo. 3. 1763. 


< * n — FIT i \ \ \ - - =_ = - 
— 2 22 5 3 1 = =_ l 
CONE — r DSS = i TEINS] E bw —— — —2 —— : 
h Apr > 2 * N — 3 : l 1 = 5 
8 2 7 2 1 = b © \ N — — 7 
_—_— = \ — — — — 7 * „ ne 0 2 mare get — — — 
— — "Nd 2 2 — 2 . 2, : kh 
— — ë _—_ . * b 9 
— | = 
— X V 7 — - - 
2 p — . 8 Fo 
— = n 1 ä — — — — — ys — < 
Fa 4 — 2 - \ b 


45. 
Ne 
"4 
. 
þ N 
* 
1 
* 


> ene 2 my 
, 4 W A. B 2 I * 2 2 — * 
SL Ee. GT. © : : * 2 2 4 - 122 . 7 f + 1 1 
r 9 * — r - . - E 8 3333 ** FE E 22 ** 


4 . . 
2 — . — 4 pl 


3 wy of . N 
— * gre = eZ . 7 KARL 2d. 2 . — . 1 n * 1 / > 2 . obey nn ets — m9” > "= 72 * _ 
—— 7 . 2 — —— — . N 8 In — — WY * Se ” - 4 _ 2K — ——— — n 2 = aq a rt: ons 2 2 - * 3 — 23 2 _ n — wy 2 TH 22S 3 
yu _. 1 3 8 2 2 29094 P: 7 21 5 „„. — — — * * o * 1 — — 3 . „ + _n—_—_— _ a * — — 4 3 - _ — — —— — r 3 Xx S 2 32 ans — — Pe: — 5 2 2 — AIR -— 2 J=>—=x7 3 225 ————__ 7% _ [ 
* —_— of VR. —_ — — ba = . — 232 —— * 2 on — — — — ok S- — — 2 * 8 . — 4 . * * 2 — 2 — — — — : * 1 A —— r _ ä ot EE 5 = — — — f. * — ; - — — — — > 
A P . 8 Fe * I» 9 : 12 0 . 322 > — - . 3 — — —ᷣ„—t : — — yore 3 8 : — mma 2 25 Weng, rar 2 a P-gp : As” © a - . - ” _ K "Ee — — — - - —— 3 = mh 1 2 "2 Vs ape N - 
: — — Py - — ops — 8 — ä ww % „„ - ” — — — - — n ep. Le — = — ug „ a l 8 2 * 2 8 Tr x Pb Et = > cs — — 3 Fe 1 — T2 & 2 ts. — 31. I. „ — . — 2 n e — * 4 _ * be _ . 6 — 5— 7 
: n 4 - * — 4 l — n N — r La FC. 2 — — y — r 4 d Ta A > df EI; > 2 ; _ 2 2 af 8 — 1 — _= S ct TRIS — : n + p - — 2 y Fo — ng 2 * i 
1 ſn 8 = * K 1 — n 52 M r 1 NN 3% 1 r * a 975 L- N N * : 2 — — — 1 22 — — . — . . - 4 ot - — _ N p 18 2 «= . NW 3 2 * r I 2 7 — wat 7 
_ a y * — * — , « . I 1 Gen nts Y = a "a A N 0 * * 43 — 5 * — . 4 * # Fs 3 den Rn Ag; Kr * x 5 * — — * — ” 4 — *. 4: —E. = >. MESS. —— N 7 6 N 3 78 — PR R — * v a] 4 a A — — » * 8 > 
ES 1 hat 4 4 . yy thee? Ro ninth ts; r = * 2 Buy 7% - a> Ne. 2 : - _ > - — 1 4 Pp „ 2 — - n A 8 + 5 3 — 5 b 2 * . x * Is ' =& . 7 7 * ES A N e — DL RY + + gb 12 . — eh 2 r SL; —— 2 . 122 8 WS 3 — 
2222 — 2 . My — — — — ö 2 2 2 — - * — 2 2 1 e a ie Tag eine, nagar — — 2 wh Ws " $2 3 ee by | er wr — PIINY I men 2 r =” JJ ĩ ͤ V 2 3 LR 
5 * R oo n 4 N 2% 1 TUCK RR = — 4 2 — _— 1 = : — . r - Po: WS; * 2 9 < oo. $547 - - — = * a L " * 2 : * 4 - : 2 4 5 X — - r * . AE - 2 5 — £2 po IE 3 — — * 
7 1 * 4 5 * — — —.— 5 9 e A 25 — 4 5 a * - 4 — . £2 Sz r - n „ ft Lo Oy 2 DN 2 ET. n . r e Fe l 7s * ww oor) ” — 8 „ 3 ets F — . Hu - 
W WIRE = : * ap r 8 - . I FS 14 p oh comer gy or TEE 8 r OT Ca — * r „ os 2 n * S 5 y er. 1 8 1 wir of x bh . 4 — : — — — - 9 l 
* - 7 1 A F * 2 A pm 7 2 
5 s 


ſaid devolved to the ſaid Biſhop as ordinary of that place 
of the lapſe of time as aforeſaid, wherefore the ſaid Biſhop after h 
ſaid fix months from the time that the faid Thomas Greſley 


Seale, and was admitted and inſtituted into the fame were h 0 


Edward ought to have his aforeſaid action againſt him, c. 


like manner as the Biſhop's plea, only with this difference, thut i 


ſaid Thomas Greſley was inſtituted into the ſaid rectory of the chu 


of them was granted to the ſaid Edward, in manner and form 


fore, Cc. 


— 


by reaſon 


acce 
and took the ſaid rectory of the church of Seale, otherwiſe Ne 


that is to ſay, on the 2oth day of June in the year of our 
1760. at Great Sheepy aforeſaid, collated the ſaid north medien q 
the church of Great Sheepy aforeſaid, ſo being vacant on the ſad 
Thomas Whitehead his clerk, and cauſed the ſaid Thomas Mbit 
to be inſtituted and inducted into the ſame, in the time of peace in it 
time of the Lord George the ſecond, late King of Great Britain, G. 
by reaſon whereof the ſaid Thomas Whitehead from thence hither 
hath been and till is parſon of the ſaid north mediety of the fi 
church of Great Sheepy imparſoned in the ſame ; and this the fad 
Biſhop is ready to verify; wherefore he prays judgment if the ſj 


N. The defendant Vhitebead's plea ought to have concluded y 


ought to have traverſed (at the latter end thereof) ab/que hoc, that th 


of Seale aforeſaid, after the ſaid moieties of the ſaid advowſan d 
the north mediety of the ſaid church of Great Sheepy were or eile 


by the ſaid declaration above is ſuppoſed ; et hoc, Gc. whets 


Michacins 
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Wilkes, Eſq; verſus Wood, Eſq; Member of Par- 
liament. C. B. 1 


HIS was a proceeding by bill againſt the defendant, Want of a 
which was of Eaſter term laſt, and in Trinity term laſt e in 

X ; ook 
the defendant pleaded the general iſſue, whereupon iſſue delivered may 
was joined that term; the paper book of the iſſue has be entered at 
en delivered to the defendant's attorney, whereby the whole pro- = =” 125 
eedings in this cauſe appear to be of Trinity term, without any 1 
ntinuance from Eaſter to Trinity, or any alias prout patet, which 2 Vent. 69. | 
 icregular ; this being a proceeding by bill of Eaſter term; and 1 5 
herefore it is now moved that the iſſue as delivered may be ſet 
de for this irregularity, On ſhewing cauſe, „ | 


Ca: This is a nice objection, it is mere matter of form; and 
think the continuance, or alias prout patet, are not neceſſary in 4 
ic iſſue paper, it may be entred at any time upon the roll. The - i 


Þic to ſhew cauſe was diſcharged. 


White verſus Shaw. C.B. 


HIS was treſpaſs, aſſault and battery, whereupon the plain- Wod cum in 
tiff declared, that whereas the defendant 4 December 1762. _ 8 

Leeds made an aſſault upon the plaintiff, Sc. The defendant ſpecial de- 

murred, and ſhewed for ſpecial cauſe, that the ſuppoſed aſſault in murrer. 

e cunt-part of the declaration is not charged ex preſly or poſitive- 2 Lev. 206. 


but only by way of recital. ; — 25 | 


derjeant Hewi a 3 2595, 447. 
Jeant Hewitt for the defendant inſiſted that this, being ſhewn 2 Salk. 636. 


| ici Cauſe of demurrer, is bad; and cited Amyon v. Shore, 
ha 024. B. R. where it was ill after a verdict and judgment 
ed, and 2 Barnes 360, 361. C. B. where this is held to be ill 


n 2 ſpecial demurrer, though the court in that caſe held it well 
bugh after a verdict. 


Serjeant 


5 r 


— SEEEInnns 
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1 Sid. 187, Serjeant Sayer for the plaintiff inſiſted, that although this win 

1 7 be bad in a proceeding by bill in the King's Bench, yet in 8 

Cro. El. 185, court where the writ is ſet forth in the declaration, and ls f 

198. thereof, the count is helped and made good by the writ, the * 

: 3 cited from Barnes 360. of Douglas and Hall was argued in 3 X 
upon a writ of error, Trinity 18 & 19 Geo. 2. by Mr. Stracey jy 
the plaintiff, and ſerjeant Draper for the defendant in erg 
when the court were very much inclined to get over-this objec, 
and ſaid that they thought the count was helped by the writ. . 
Deniſon J. ſaid, he thought they might reject the word whereas x 
ſurpluſage, as the court frequently does where a man's name! 
miſtaken in the declaration, and that he was glad to ſee the car 
inclined to get over this frivolous objection ; it was not then d. 
termined, but ordered to be ſpoken to a ſecond time; but it news 
was, the plaintiff in error ſeeing the court ſo ſtrongly inclined i 
15 the judgment of the C. B. (See my report of this caſe u 
B. R. 
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6 2 Jones 197. Curia: Perhaps if this had been a proceeding by bill in B. R. 
| might have been ill, according to the caſe in Stra. 621, where i 
was ill after a verdict; but in this court where the writ is ſet cut i 
the declaration, the count, (we think), is helped thereby, and th 

plaintiff muſt have judgment, Wn by 5 


Wilkes, Eſq; ver/us Wood, Eſq; Member of Parl. 
ment. C. B. Toth of November. 
Leave to IN treſpaſs, aſſault and impriſonment, the defendant pleaded th 
eee general iſſue, whereupon iſſue was joined laſt term, and noticed 
3 4 trial given for tomorrow the 11th of November, On Monday laſtti 
ſpecial plea 7th of November the defendant moved for leave to withdraw his pi 
upon terms, of the general iſſue, and to plead again the general iſſue, and a js 
_ privilege of cial juſtification under a warrant of Lord Hallifax ſecretary of ſtate | 
parliament. and relied upon the caſe of Taylor againſt Joddrell B. R. Mi. 
23 Geo. 2. where, in impriſonment” the defendant had pleaded ik 
general iſſue, the court gave him leave to withdraw that plea, 2d 
plead a juſtification that he was maſter of a ſhip, that plaintiff wi 
making a mutiny therein, and ſo he impriſoned him, upon term 
taking ſhort notice of trial, and giving plaintiff judgment of the {amt 
term. The like was done in Blackburn and Matthews, Trin. 23 
2. B. R. and in many other ſimilar caſes, where the court co 
prevent the plaintiff from being delayed, or ſuffering any incon't 
nience. 


5 Serjeant Glynn for the plaintiff, objected that the gelen 
could not, by coming into the uſual terms, put the Pkainiif in 
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—: ſituation he was now in, the privilege of parliament taking 
lace next Monday ; whereupon defendant agreed to waive his pri- 
vilege ; but it was anſwered by Glynn, that the privilege of a mem- 
ter was the privilege of the whole houſe, and that he could not 


wire it without leave of the houſe ; and that the houſe might inſiſt 
C vpon the privilege. 


Curia: We will not ſuppoſe any thing ſo diſhonourable in the 
bouſe of commons, let the rule be made abſolute upon defendant's 
taking ſhort notice of trial, and that if the plaintiff has a verdict, he 
all have judgment of this term. 


Wilkes againſt Webb Eſq; member, Ge. the like motion, and the 
like rule, | 


Huckle ver/us Money. C. B. 


"RESPASS, aſſault and impriſonment ; iſſue joined upon the A new trial 
general iſſue Not guilty, tried before the Lord Chief Juſtice, 1 
when it was proved for the plaintiff that he is a journeyman printer, aſſault and 
and was taken into cuſtody by the defendant (a King's meſſenger) imprifonment 
upon ſuſpicion of having printed the North Briton, number 45; that 

the plaintiff kept him in cuſtody about fix hours, but uſed him very 

civilly by treating him with beef ſteakes and beer, ſo that he ſuffered 

very little or no damages; the defendant attempted to juſtify under 

the general warrant of a ſecretary of ſtate, to apprehend the prin- 

Wicrs and publiſhers of the ſaid North Briton, number 45. (which 

before ſet forth at length in the caſe of The King and Wilkes, 

Laſter term 3 Geo. 3.) by virtue of the ſtat. of Jac. 1. and the ſtat. 

[24 Geo, 2. cap. 44. but was over-ruled by the Lord Chief Juſtice ; 
hereupon the King's counſel who were advocates for the defen- 

Cant tendered a bill of exceptions, which has not yet been argued ; 

the jury gave 300 J. damages. 1 e 


It was now moved by ſerjeant Whitaker that the verdict might be 
Wt 2lide and a new trial had ; for that it appeared upon the evidence 
he plaintiff was only a journeyman to Leech the printer at the 
&k]y wages of a guinea, that he was confined but a few hours, and 
ny clvilly and well treated by the defendant, ſo that 300. were 
oſt outrageous damages in this caſe, and a new trial he hoped 
pould be granted; and cited Chambers v. Robinſon, 1 Stra. 691. 
_ Was an action for a malicious proſecution upon an indictment 
1 ns Jury gave 1000 J. damages, and the court granted a new 
C or the exceſſiveneſs of the damages; ſeveral other ſimilar caſes 
re Cited to induce the court to grant a new trial, 


G g g Serjeant 
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the jury gave 300 J. damages; and this court refuſed to grant a ney 


which may be done by one man to another are infinite; in caſes 


courts of juſtice have moſt commonly ſet their faces againſt then; 


only, perhaps 207, damages would have been thought 


Serjeant Burland for the plaintiff, inſiſted that in caſes of 73 
which ſound merely in damages, and are not like debt or aſumpjy 
the court will never interpoſe in ſetting afide verdicts for exceſſn 
damages; that in the caſe of Zeeman againſt Allen and other; g. 
forming conſtables, C. B. in an action of treſpaſs and impriſonmen, 


trial, though the plaintiff had not been impriſoned above 24 hoy 
And in a late caſe in B. R. for criminal converſation 500], damage 
were given againſt a man in very poor circumſtances, as appear 
to the court by affidavit, and yet they would not grant a new ir, 
but ſaid they could not interpoſe in caſes of tort, unleſs the damn 
were very outrageous; but that the jury were the ſole judges of th 
damages. . 2 


Lord Chief Juſtice : In all motions for new trials, it is as ab. 
lutely neceſſary for the court to enter into the nature of the ca, 
the evidence, facts, and circumſtances of the caſe, as for a juy; 
the law has not laid down what ſhall be the meaſure of damages i 
actions of tort; the meaſure is vague and uncertain, depending un 
a vaſt variety of cauſes, facts, and circumſtances ; forts or injutis 


criminal converſation, battery, impriſonment, ſlander, maliciu 
proſecutions, &c. the ſtate, degree, quality, trade or profeſſion d 
the party injured, as well as of the perſon who did the injury, mul 
be and generally are conſidered by a jury in giving damages; th 
few caſes to be found in the books of new trials for torts, ſhews thi 


and the courts interfering in theſe caſes would be laying aſide juris, 
before the time of granting new trials, there is no inſtance that ti 
Judges ever intermeddled with the damages. 


I ſhall now ſtate the nature of this caſe, as it appeared upon 


| the evidence at the trial; a warrant was granted by Lord Halja 


ſecretary of ſtate, directed to four meſſengers, to apprehend al 
ſeize the printers and publiſhers of a paper called the North Brin 
number 45. without any information or charge laid before the i 
cretary of ſtate, previous to the granting thereof, and without i# 
ming any perſon whatſoever in the warrant ; Carrington, the frk 
the meſſengers to whom the warrant was directed, from ſome fi 
vate intelligence he had got that Leech was the printer of the Not 
Briton number 45. directed the defendant to execute the warn 
upon the plaintiff (one of Leech's journeymen), and took bim in 
cuſtody for about fix hours, and during that time treated him“ 
the perſonal injury done to him was very ſmall, ſo that if the Jl 
had been confined by their oath to conſider the mere 12 — 


ſufficient; but the ſmall injury done to the plaintiff, or the ny 
i ſiderablece 
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cterableneſs of his ſtation and rank in life did not appear to the 
ry in that ſtriking light, in which the great point of law touching 
che liberty of the ſubject appeared to them at the trial; they faw 
z magiſtrate over all the King's ſubjects, exerciſing arbitrary power, 


jolating a | { 
Fog, by inſiſting upon the legality of this general warrant be- 


Magna Charta, and attempting to deſtroy the liberty of the 


tre them; they heard the King's counſel, and ſaw the ſolicitor of 
the treaſury, endeavouring to ſupport and maintain the legality of 


| the warrant in a tyrannical and ſevere manner; theſe are the ideas 
which ſtruck the jury on the trial, and I think they have done right 
in giving exemplary damages ; to enter a man's houſe by virtue. of 
2 nameleſs warrant, in order to procure evidence, is worſe than the 
| Spantſþ inquiſition; a law under which no Engh/hman would wiſh 
to live an hour; it was a moſt daring public attack made upon the 
| liberty of the ſubject : I thought that the 29th chapter of Magna 
Charta, Nullus liber homo capiatur vel impriſonetur, &c. nec ſuper 
eum ibimus, &c. niſi per legale judicium parium ſuorum vel per legem 
| zxrre, Gc. which is pointed againſt arbitrary power, was violated, I 
cannot ſay what damages I ſhould have given if J had been upon the 
jury; but I directed and told them they were not bound to any cer- 
tain damages, againſt the ſolicitor general's argument. Upon the 
whole I am of opinion the damages are not exceſſive; and that it 
is very dangerous for the judges to intermeddle in damages for 


a court to grant a new trial for exceſſive damages. 


Bathurſt Juſtice: I am of my Lord's opinion, and particularly 
nn the matter of damages wherein he directed the jury that they 
were not bound to certain damages; this 1s a motion to ſet afide 
| 15 verdicts in effect; for all the other perſons who have brought 
addions againſt theſe meſſengers, have had verdiQs for 200 J. in each 
cauſe by conſent, after two of the actions were fully heard and tried. 
| Live Juſtice abſent. Cs 


J ; | 
Pier Crim, new trial refuſed. 
. 


torts; it muſt be a glaring caſe indeed of outrageous damages in a 
tirt, and which all mankind at firſt bluſh muſt think ſo, to induce 


Hilary 
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Hilary Term 
4 Geo. 3. 1764. 

Syllivan verſus stradling. C. B. 
Replevin. N replevin for. taking and unjuſtly detaining two heifers of th 
Avowry for plaintiff; the defendant firſt avows that the place in which, &. 
pe * is two acres of meadow land lying and being at a place calle 
Tand under a 


| Taps Corner in the pariſh of Lyng in the county of Sener 
parol demiſe. and that one James Harris for two years ended the ſecond day d 
February 1761. and from thence until and at the ſame time whe, 

Sc. enjoyed the land in which, &c. as tenant thereof under a 6 

miſe made to him by the defendant at the yearly rent of 21, 2 

payable to the defendant yearly on the 2d day of February in even 

year, and becauſe 40. 45. of the rent for the ſaid two years endl 

on the 2d day of February aforeſaid in the year laſt aforeſaid a 

that day and year, and alſo at the ſaid time when, &c, wer 

in arrear and unpaid to the defendant, the defendant well avon 

the taking of the cattle in the place in which, &c. and juſtly, &. 

for and in the name of a diſtreſs for the rent ſo in arrear and un- 

paid, which rent ſtill remains due and in arrear to the defendant 
Cogniſance and the defendant for further cognizance by leave of the cout 
by ig Sc. as bailiff of John Phillips well acknowledges the taking of th 
the court. Cattle in the place in which, &c, and juſtly, &c. becauſe he ki 
TT that the ſaid place at the time when, Sc. and long before was tw 
acres of meadow land lying and being at a place called Taps Con 
in the county aforeſaid, and that the ſaid James Harris for tw 
years ended on the 2d day of February 1761. and from thence u 
and at the time when, Ec. enjoyed the ſaid land in which, C. 
under a demiſe thereof before made to him by the ſaid Jobn Phi. 
lips at the ycarly rent of 2/7. 23. payable yearly. on the 2d di) ! 
February in every year, and during all that time held the ſame Y 
the ſaid Jebn Phillips by virtue of the ſaid demiſe as bis ten 
thereof at the rent aforeſaid payable as aforeſaid, and becaule 4 4 
of the rent for two years ended on the 2d day of February in Wh 
year laſt aforeſaid, and alſo at the ſaid time when, Cc. wer " 
arrear and unpaid to the ſaid 7%n Phillips, the ſaid defendant as 1 
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ol the ſaid John Philips well acknowledges the taking of the ſaid 
cattle in the place in which, &c. and juſtly, &c. for and in the 
dame of a diſtreſs for the ſaid rent ſo in arrear and unpaid, and 
which rent ſtill remains due in arrear and unpaid to the faid John 


Phillips, & 2 


And the plaintiff as to the defendant's avowry ſays that the defen- plea to the 
dant, for any thing by him therein alledged, ought not to avow the 3 
| taking of the cattle in the place in which, &c. to be juſt, becauſe he a e 
ſays that the defendant at the time when, Cc. of his own wrong, of his own 
and without any ſuch cauſe, as the defendant hath in his avowry wrong. 
alledged, took the cattle of the plaintiff in the place in which, Ge. 
| and unjuſtly detained them in manner and form as the plaintiff hath Igue to the 
above complained againſt him; and this the plaintiff prays may be country. 
inqured of by the country, and the defendant doth the like. And 71, like plex 
| the plaintiff, as to the cognizance of the defendant, ſays, that the to the cogui- 
plaintiff for any thing by the defendant in that cognizance alledged mo 
ought not as bailiff of the ſaid Joh Phillips to acknowledge the ta- 
king of the cattle in the place in which, Sc. to be juſt, becauſe he ' 
fays that the defendant at the time when, Gc. of his own wrong 
and without any ſuch cauſe as he hath in his cognizance alledged 
took the cattle of the plaintiff in the place, in which, &c. and un- 
juſtly detained them, in manner and form as the plaintiff hath above | 
complained againſt him : and this the plaintiff prays may be alſo Hee to the 
inquired of by the country; and the defendant doth the like, Fc.“ 
| and the plaintiff for further plea as to the avowry of the defendant 
by leave of the court, &c. further ſays, that the defendant for any Plea in bar to 
thing by him in that avowry alledged ought not to avow the taking the avowry by 
of the cattle in the place in which, &c. to be juſt, becauſe he ſays we eg 
that at the time when the defendant is above ſuppoſed to have made fendant nil 
W the demiſe in the avowry mentioned, of the ſaid meadow land, he Þabuit in te- 
had not any eſtate in the ſaid meadow land, whereby he could make — 
ſuch demiſe to the ſaid James Harris; and this he is ready to 
verify ; wherefore inaſmuch as the defendant hath acknowledged 
the taking of the cattle in the place in which, Cc. be prays judg- 
ment and his damages by reafon thereof, to be adjudged to him, 
Tc, and the plaintiff for further plea, as to the cognizance of the The like plea 
defendant, by leave of the court, &c, ſays, that the defendant for in bar to the 
any thing by him in that cognizance alledged ought not as bailiff . ee by 
| of the ſaid John Phillips to acknowledge the taking of the cattle in 
the place in which, Ec. to be juſt, becauſe he ſays that at the time 
when the ſaid Jebn Phillips is ſuppoſed to have made the demiſe 
in the cognizance mentioned of the faid meadow land, he the ſaid 
Jon Phillips had not any eſtate in the ſaid meadow land whereby 
he could make ſuch demiſe to the ſaid James Harris; and this he 
8 ready to verify; wherefore in as much as the defendant hath 
| Xknowledged the taking of the faid cattle in the place in which, 
Hb n Se. 
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Sc. he prays judgment and his damages, by reaſon of the tak! 
and unjuſtly detaining the cattle, to be adjudged to him, &, 


Demurrer to And the defendant ſays, that the plea of the plaintiff by hi 
3 N ſecondly pleaded in bar to the avowry, and the matters therein 4 
avowry. tained, are not ſufficient in Jaw to bar the defendant from aropi, 
the taking of the cattle in the ſaid place in which, &c. to be jut, 
to which ſaid plea, in manner and form as the ſame is pleaded th 
defendant has no neceſſity, nor is bound by the law of the land 0 
anſwer; and this he is ready to verify; wherefore for want of a ſuff. 
cient plea in bar the defendant prays judgment and a return of the 
cattle, together with his damages, &c. according to the form of th 
ſtatute, &c, to be adjudged to him, &c. and for cauſes of demurrer i 
Special cauſe law, the defendant ſhews to the court the following cauſes, vis. fy 
of demurrer. that the plaintiff hath not by his ſaid plea in bar admitted, traverſ - 
or denied the demiſe mentioned in the avowry to have been made b 
the defendant, but hath attempted to introduce a collateral iflue thi 
the defendant bad not power to demiſe the premiſſes; and for th 
the ſaid plea is only argumentative, uncertain, inſufficient, and wang 
Demurrer to form, &c. and the defendant as to the plea of the plaintiff by him ſe 
* b condly pleaded in bar to the cognizance of the defendant ſays, that he 
cogniſance. by reaſon of any thing by the plaintiff in that plea alledged, ought no 
to be barred from acknowledging as bailiff of the ſaid Joby Phull 
the taking of the ſaid cattle in the place in which, @&c. to be juſ, 
Fc. to which plea, in manner and form as the ſame is pleaded, the 
_ defendant hath no neceſſity, nor is bound by the law of the land to 
anſwer; and this he is ready to verify ; wherefore for want of a 
ſufficient plea in this behalf the defendant prays judgment and a r- 
turn of the cattle, together with his damages, Cc. according to the 
Special cauſes form of the ſtatute, &c, to be adjudged to him, &c. and for cauſe 
of demurrer. Of demurrer in law the defendant ſhews to the court the following 
cauſes, vg. for that the plaintiff hath not by his ſaid plea admitted, 
traverſed or denied the demiſe mentioned in the cognizance to haie 
been made by the ſaid % Phillips, but bath attempted to intro 
duce a collateral iſſue that the defendant had no power to demiſe the 
premiſſes; and for that the ſaid plea is only argumentative, uncet 

tain, inſufficient, and wants form, Cc. | 


Joinder in de- And the plaintiff ſays that the plea by him ſecondly above pleaded 
murrer as to jn bar to the avowry, and the matters therein contained, are good 
me avowry. and ſufficient in law to bar tne defendant from avowing the taking 
of the cattle in the place in. which, &c. to be juſt ; which ple 

and the matters therein contained, the plaintiff is ready to verily; 

The like as to and becauſe the defendant to the ſaid plea hath not anſwered, 1 
_ the cogni- the ſame in any manner denied, the plaintiff prays judgment, of 
W 5 and the plaintiff ſays that his plea ſecondly above pleaded in bat u 


the cognizance of the defendant, and the matter therein lege 


F 


8 
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E ſufficient in law to bar the defendant from ma- 
pre * ognizance as bailiff of the ſaid John Phillips, of taking the 
1 in the place in which, Cc. to be juſt; which ſaid plea, and 
1 matter thereof, the plaintiff is ready to verify; and becauſe the 
ſefendant to the ſaid plea hath not anſwered, nor in any manner 
Enki, the pint as before prays judgment, Se 


This caſe was twice ſolemnly argued at the bar, by ſerjeant Bur- Nil habuit in 


| : 3 . + tenementis is 
ond for the defendant, and ſerjeant Glynn for the plaintiff, in Tr/- ET is bas 
ty term laſt ; and in this term by ſerjeant Davy for the defendant, to an avowry 


nd ſerjeant Hewitt for the plaintiff, er: 24 "ak 
Serjeant Burland, The avowry and cogniſance in this caſe is ball 
ven to landlords by the ſcat. 11 Geo. 2. cap. 19. intitled, An act for = 1 
he more effectual ſecuring the payment of rents, and preventing | 1 
rauds by tenants, whereby it is enacted, That whereas great dif- 11 
fculties often ariſe in making avowries or conuſance upon di- Nil 
* frefſes for rent, quit rents, Sc. it ſhall and may be lawful to e 
and for all defendants in replevin to avow or make conuſance Wl 
generally, that the plaintiff in replevin, or other tenant of the 15 
lands and tenements whereon ſuch diſtreſs was made, enjoyed the WY 
me under a grant or demiſe at ſuch a certain rent during the Bs 
E time wherein the rent diſtrained for incurred, which rent was Wl 
then and {till remains due ;** this clauſe in the ſtatute has taken {34 
ay the tenant's right to controvert the defendant's title in replevin; ot 
it has not, and he be obliged to ſhew his title in the replication to i 
e plea in bar, it has occaſioned a greater prolixity in pleadings in 6 
plevin than there was before, for at common law the landlord or {hi 
Wowant was obliged to ſet out his title in his avowry or conuſance 1 
I may be ſaid perhaps that the avowant might have replied, iP 
hat at the time of the demiſe he had a good and ſufficient eſtate in 1 
e land whereby he could make ſuch demiſe, and that this would ; "Wl 


ve been a good iſſue, without ſetting out the title ; but this would 

ave been a bad replication, according to Gyll againſt Glaſs, Yelv. 
7. Cro. Jac. 312. S. C. In debt, the plaintiff declared upon a 
pic for years made by himſelf to the defendant of lands in E. 
dring fo much rent, and for ſo much in arrear at ſuch a feaſt he 
ought the action. The defendant (the leaſe not being by inden= 
ſe) picaded that the plaintitt at the time of the demiſe had no- 
ng in the tenements whereof he could make the ſaid demiſe; 

e plaintiff replied, and ſaid that at the time of the demiſe he had 
od and ſufficient eſtate in the ſaid tenements whereof he could 
be the demiſe, and thereupon being at iſſue and found for the 
tiff, he had his judgment. The defendant brought error, and 
ned tor error, that this replication was not good, for he onght 
to 
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to have ſhewn ſpecially what eſtate he had at the time of th, n 
miſe, ſo that the court might judge that he had ſufficient in h 
lands whereof to make the leaſe ; and the court held that the real 
cation was not good, and that the defendant might well "ah 
murred for that cauſe; but judgment was affirmed, for the nr 
found for the plaintiff hath made the replication good, for the coun 
is now aſcertained that the plaintiff had an eſtate whereof he cal 
make the demiſe. And in 3 Lev. 193. Aylett againſt Willy, 

covenant upon a deed not indented, and declared upon a leaf; 

land to defendant rendring rent, and a covenant to pay it, and i 
ſigned a breach in non- payment of the rent; the defendant procl 
ing that he did not enter and enjoy the land as the plaintiff had fn 
poſed, for plea ſaid, that the plaintiff nil habuit in tenementi; in 
pore dimiſionis; the plaintiff replied, that Hhabuit bonum titulum ul 
potuit dimittere ; the defendant demurred generally, and the cy 
held the replication ill in not ſhewing what title he had; accord 
to 2 Cro, 312. this was not by indenture, _ | 
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The fat. 11 Geo. 2, was made for the benefit of land 

© and to obviate ſome difficulties that many times occur in t 
recovery of rents where the demiſes are not by deed ; that it fi 
* and may be lawful for landlords where an agreement is not 
e deed, to recover ſatisfaction for the tenements occupied by t 
« defendant or defendants in an action on the caſe for the uſen 
e occupation of what was ſo held or enjoyed; and if in evideh 
<* on the trial of ſuch action any parol demiſe, or any agreeme 
(not being by deed) whereon a certain rent was reſerved, ſhall 
e pear, the plaintiff in ſuch action ſhall not therefore be nonlult 
but may make uſe thereof as an evidence of the quantum dt 
* damages to be recovered.” Before this ſtatute, landlords mt 
under great difficulties in getting their rents of tenants who halt 
. joyed under a parol demiſe, or ſome little memorandum in Writi 
5 and in actions on the caſe for the uſe and occupation, wert 0 
"my nonſuited, which difficulty this ſtatute has removed, and now i 
Wl. | are ſafe, and may either bring an action on the caſe for the ui 
1148 : _ enjoyment, or may diſtrain upon theſe parol demiſes, and 0 
_ 1 =—_ cording to the ſtatute without ſetting out a title, 
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This plea of nil habuit in tenementis is bad in this caſe, a 40 
certainly is, in an action on the caſe upon an aſſumpfit for he! 
and occupation of lands; as was determined in Lexwrs againſt} 
B. R. Hilary 25 Ges. 2. and in Richards againſt Holditch, Fila 
Geo. 1, Newſome againſt Dugdale Banco R. term 1701 
the like avowry to the preſent ; the plaintiff pleaded in bar h 
ml habuit in tenementis, &c. defendant replied quod habuit a i 
eſtate to demile, and concluded $0 the country; the court wa. 
plea bad, and judgment was for the avowant ; this was bel 
landlord and tenant, 

I 


r 
d D 


* 


* * — * .— 88 7 
5 — — 
* Fe) 4 N 1 — - 
= p 2 Nr r <x” 7 wor wh LE 4 . — 
— * F ·˙ . er ¼——“———— ˙— 


* 
r —— 
22 r 
_ — 


rf 


| Hilary Term 4 Geo. 3. 1764. 23 


Pelſeant Glyn for the plaintiff: The main queſtion is, whether 
lhe fat. 11. Geo. 2. was intended to take away the leſſee's right at 
common law to controvert the leſſor's title and authority to make 
be demiſe in caſes where the leaſe is not by deed indented; 1 con- 
ive that it was not; it has given the leſſor a new avowry, but has 
t taken away the leſſee's right to plead this plea of nl habuit, &c. 
nd to put the leflor to ſhew he had ſuch an eſtate, whereof he 
id make the demiſe; according to Litt. ſec, 58. In caſe of a 
diſtreſs or debt for rent, it behoveth that the leſſor be ſeiſed of 
the fame tenements, at the time of his leaſe ; for it is a good plea 
« for the leſſee to ſay, that the leſſor had nothing in the tenements 
« at the time of the leaſe; and Coke Lit. 47. b. ſays, the reaſon of 
this is, for that in every contract there muſt be quid pro quo, and 
if the leſſor hath nothing in the land, the leſſce hath not quid 
pro quo, nor any thing for which he ſhould pay any rent; and in 
that caſe he may alſo plead that the leſſor non dimiſit, and give 
in evidence the other matter; but Littleton ſays, this is the plea, 
except the leaſe be made by deed indented, in which caſe this 
plea lieth not for the leſſee to plead, for then, are both parties con- 
cluded ; but if it be by deed poll, the leflee is not eſtopped to 
ſay that the leſſor had nothing at the time of the leaſe made. 
. Lit. 47. b.“ It is abſolutely neceſſary that the leſſor have ſei- 
n of the land at the time of making the leaſe, and a leaſe made by 
man before entry was held to be void. 2 Ld. Raym. $53. Weſt 
Sutton, 1 do admit that in an ui, for the ute and occupa- 
pn, vil habut in tenementis, &c. is no plea, for that depends: 
rely upon an implied contract, and the promiſe is raiſed by im- 
cation of law, upon proof of the uſe and enjoyment by the de- 
ndant ; but per Lee C. J. in caſe of a demiſe it is otherwiſe, be- 
ule a ſeiſin and a right to make the leaſe, is the foundation of 
e action for rent. Richard v. Holdin, 13 Geo. 2. B. R. And I alfe 
Irceive that in this caſe a general replication that the defendant had 
ch an eſtate whereby he could make the demiſe would be a good 
ue, at the trial whereof the ſingle queſtion would be, whether he 
d ſuch a ſeiſin as would intitle him to the rent. 


Burland Serjeant: This is an improper plea to come out of the 
uth of one who has received the profits and enjoyed the land. 


Lord Chief Juſtice: I deſire I may be underſtood not to be bound 
what I (hall now ſay, becauſe the caſe is to undergo a ſecond ar- 
ent. This is not a caſe between the landlord and tenant, but 
Pn a ſtranger and the landlord, a replevin for taking the cattle 
a ſtranger, and therefore I doubt whether the landlord ſhall have 
p general avowry, by the flat. 11 Geb. 2. againſt a ſtranger to the 
ule, but am inclined to think he ſhall, becauſe the words of the 
te are general and univerſal, vig. It ſhall be lawfal for al. 
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« defendants in replevin to avow or make conuſance generaly © 
and therefore whether the plaintiff be tenant or not, the "7 
manner of the avowry given by the ſtatute is the ſame. It = 
by my brother Ehynn that nil haburt in tenementis was a good pler 
a demiſe without deed, and that if the leſſor has nothing, the ns 
is not ſafe in paying him the rent, becauſe he may be ſued fy 
again by the right owner of the land, and that the ſtatute could * 
intend to take away the right to controvert the leſſor's title and (6 
je& the leſſor to the danger of being liable to pay his rent twig 
but yet when I conſider the form of the avowry which the yi; 
lature has marked out to be full, perfect and compleat, I cannot x 
thinking but they intended to take away the plea of nil babuir, &. 
as if they had ſaid, after a tenant has enjoyed the land by a deni 
or permiſſion of the landlord, | he ſhall not be permitted to pry in 
the title, and pick holes in ſettlements and wills; what has a ten 
to do with the title, as between him and his landlord after enjoy 
ment? I ſuppoſe alſo, that this form of avowry was given, to . 
vent the difficulty the landlord was under to recover his rent whe 
the eſtate was in mortgage, and therefore it ſeems to me that th 
plea of nil babuit, &c. is taken away. 


But it is ſaid that a general replication quod habuif in tenennt 
a ſufficient eſtate whereof he could demiſe, would be good, by 
this has been determined to the contrary ; the iſſue would be 1 
large, and the inconvenience to landlords would be the ſame, if u 
Se: It is very true that i habuit, &c, is no plea in an alin 

or the uſe and occupation, becauſe that is only upon a mere ca 
tract or agreement, not upon a demiſe ; upon the whole, as at pt 
ſent adviſed, I think this plea of nil habuit, Sc. a bad one, wil 
is taken away by the ſtatute in my opinion. | 


Clive Juſtice : This is a new caſe ; if nil habuit, &c. be a gut 
plea, and a general replication guod habuit, &c, whereof be cal 
demiſe, without ſetting out what eſtate he hath, would be a git 
replication, it would be impoſſible for a landlord whoſe ellat 
the time of the demiſe was in mortgage to get any rent; and 
ſtatute was made to prevent that difficulty, as well as many WF 

miſchiefs to landlords, as prying into titles, family ſettlements 
wills to pick holes in them, as my Lord has well obſerved ; au 
am very clearly of opinion, that this is a good avowry, and k 
the ſtatute has taken away the plea of nil habuit, &c. in this c 
of a replevin. EL 
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Bathurſt Juſtice ; This ſtatute was made for the benefit of 7 
lords, and to prevent tenants from putting them to difficulties 
enjoyment of the lands,) in recovering their rents under pad 
miles or agreements ; for before this ſtatute, in actions for we! 
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1 Hilary Term 4 Geo. 3. 1764. 


| occupation, landlords were continually nonſuited, by the tenants 
being {ome parol demiſe, or memorandum in writing, amount- 
[ hs to a demiſe at the trial, for in that caſe the landlord ought to 
hure brought an action of debt, and not cafe on ſumpſt, which is 
dow remedied by this ſtatute. It is very certain that 270 habuit, &c. 
J no plea at law to an aſſumpſit for the uſe and occupation; and in 


| the preſent caſe the plaintiff might have pleaded to this avowry, 
that the tenant Harris did not enjoy, &c. under any demiſe of the 
wowant; and that is the only honeſt defence, in my opinion, that 


ſtreſs for rent ſet out his title ſpecially in his avowry, I think the 
plaintiff at common law could not plead nil habuit in tenementis, Ge. 
but was obliged to traverſe or deny his title ſet out in the avowry, 
Lor to confeſs and avoid it by ſhewing a title paramount in himſelf, 
or ſomebody elſe, or by pleading that no rent was in arrear ; and 
jndeed ni! habuit, &c. in ſuch a caſe would be nonſenſical and ab- 
ſurd; for it would be to call upon the avowant to ſet out his title 
2pain in his replication, which he had before done in his avowry ; 


Sc. to an avowry upon title at common law, neither confeſſes and 
woids, or traverſes and denies the avowant's title. Upon the whole 
as at preſent adviſed, I am of opinion that the plea in the preſent 
caſe is ill, and that if it was not ſo, yet that a general replication 
Judd habuit, &c. whereby he could make the demiſe, would be ill. 


proper to conſider the occaſion of making the ſtatute. 
Upon the 2d argument in this term, 


| Serjeant Davy for the avowant, argued to the like effe& as Bur- 
land had done before; as he cited no new caſes, his argument need 
dot be repeated, though, I muſt ſay, it was a very good one. 


onfined to difficulties which often ariſe in making avowry or conu- 
pnce upon diſtreſſes for rent; that it ſhall be lawful for all defen- 
ants in replevin to avow or make conuſance generally, that the 
Maintiff in replevin, or other tenant of the lands, whereon ſuch di- 
rels was made, enjoyed the ſame under a demiſe, c. but in the 
reſent caſe, the plaintiff is a ſtranger, and never enjoyed the lands. 


Curia: The ſtatute is in the disjunctive, or other tenant, &c. 
nd Harris was other tenant, and enjoyed the lands. 


Eeuitt: This plea of nil habuit in tenementis, &c. in debt or co- 
nant for rent upon a leaſe by deed poll, is good, and there is no 
I 4 8 5 doubt 


can be ſets up in this caſe. In replevin where the avowant in caſe of 


and would be no anſwer at all to the avowry, becauſe nil habuit, 


Gull Juſtice: As this matter is to be ſpoke to again, it will be 


Serjeant Hewitt for the plaintiff; The ftatute of 11 Geo, 2. is 
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doubt but that the tenant might controvert the leſſor's title. 


ſua propria, &c. and that he had not any thing in the land 


the demiſe to the plaintiff medo & forma, &c. ſcilicet, that he ni 


— 


if he had no title, the diſtreſs for rent could not be juſtified 0 _ 


ported, for he ought not to have the rent, which in truth belongel 
to another perſon; the ſtatute was made to remedy difficultes i 
making avowries and conuſances, but not to alter the law ſo much 
as to give a man a title to rent when he had none. By Coke Lit fe 
58. & 47. b. there muſt be quid pro quo, and if the leſſor had 45 


thing, he could give nothing; the ſtatute could not intend to ſti 


the tenant of his defence from being liable to pay the rent twice. 


In the caſe of Wilſen and Field, Skin. 624. at Guildball, in 0 
for rent upon a demiſe for years the defendant pleads il babut » 
tenementis ; the plaintiff replies that he had a good and fufficien 


eſtate to make the demiſe to the defendant modo & forma, &; 
ſcilicet, that he was ſeiſed in his demeſne as of fee; upon which 


iſſue is joined; and upon evidence it was objected that he ought 
to ſhew an eſtate in fee; ſed non allocatur ; tor the iſſue is joine 
upon the good and ſufficient eſtate to make the demiſe; and any 
eſtate is ſufficient for this purpoſe, out of which the eſtate demiſt 
is derived; and all added after the /c:/:cef is but form; but if h 
had not ſaid, that he had a good and ſufficient eſtate, but only hal 
ſaid that he was ſeiſed in his demeſne as of fee, then he had ben 
reſtrained to prove ſuch eſtate, Per Holt Chiet Juſtice, 


| "The caſe of N. ſome againſt Dugdale, Mich. 30 Geo. 2. . 
I argued ; it was in replevin, and the avowry was like this; th 
plaintiff pleaded in bar that the defendant took the cattle 4 iini 


whereby he could make the demiſe mentioned in the avowry; ti 
defendant replied that he had a good and ſufficient eſtate to mak 


ſeiſed in his demeſne as of fee, exactly as in the caſe in Sim, 0 
before mentioned; the plaintiff demurred to the replication, a 
ſhewed for cauſe, that it ſhews no certain title in the defendants 
the time of the demiſe ; but the court held it ſufficient, and ther 
was judgment for the avowant; the court did not determine up 
the avowry, or replication, but ſaid they thought them both goo, 
and therefore whether ml habuit, &c. was good or ill, qudcus 
vid data, the avowant muſt have judgment; this caſe ſhews tit 
general replication god habuit, &c. like the caſe in Skin, 0% 
is good; but I own they did not determine whether nz habui, G 
was a good plea in this caſe, _ 


Chief Juſtice : Surely, either the plea was good, and the Y 
cation ill, or the plea was bad and the replication good in that ak 


2 


— n K 
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3 The ſingle queſtion was, whether the replication was 
* or not; and the flat. 11 Geo, 2. was not mentioned. Upon 
it whole, if the leſſee cannot have this plea, and the leſſor had 
on title at the time of the demiſe, the lefſee may be liable to pay 
he rent twice over. | 


Lord Chief Juſtice. This is a new and important caſe; and be- 
re we give judgment, we muſt well conſider this ſtatute of 
; Geo, 2. and take care that the landlord may have every advantage 
Fhich is thereby given to him, and that the tenant alſo may have 
wery advantage of pleading which he had at law, if it be not taken 
om him by the ſtatute. 1 


It is admitted on both ſides, that nil habnit in tenementis in debt 
r covenant for rent upon a leaſe (not by deed indented) is a good 
lea; if the landlord has no title to demiſe, the tenant hath not 
uid pro quo, and muſt pay the rent to the true owner of the 
ind; is it juſt that I ſhall be bound to pay the rent twice over? It 
no anſwer to ſay, I can recover my money back again ; and un- 


e by indenture the leſſee is concluded, and his mouth is ſtopped to 
y the leſſor il habuit, &c. Eſtoppels are not much favoured in 
je law, becauſe they go through juſt and unjuſt caſes, Why did 
De legiſlature confine this matter to an avowry upon a diſtreſs for 
ot, and not extend it to debt and covenant upon a leaſe (not 
dented) for rent? Did they intend to overturn juſtice, and the 
Wnnon law in one caſe, and not in the other, which is not ſo 
uch as hinted at in the ſtatute; it ſays the avowant may avow as 


bre is mentioned; does it follow that if the tenant by his plea in 


calls upon the lord to ſet out his title, that he is not ſtill obliged 
k et it out in his replication? 
In 


ulis objected that the plaintiff ſhall-not call upon the landlord to 


er out that matter in his replication, which the ſtatute ſays he 
i cd not do in his avowry for rent diftrained ; before this ſtatute, if 
000 


F landlord had replied guod habuit, &c. as in Cro. Jac. 312. 
5. 227. 3 Lev. 193. Skin. 624. and upon that iſſue a verdict 
been, it would have been a good replication, though perhaps 
pon a demurrer; the ſtatute having varied the avowry in a 
e for rent, why may not the court introduce a new way of 
Fading in reply? At common law il habuit, &c. would have 
en a bad plea to an avowry, becauſe it had ſet out the title before, 
© good in debt and covenant for rent (on a leaſe not indented); 
think it ought to be held good in the preſent caſe ſince the 
e, and that the general replication quod habuit, &c. ſhould be 
Lood alſo. If I am right, we muſt adopt this new plea and 
cation; as to the caſe of an aſſumpſit for the uſe and occupa- 
1 c K k k | tion, 


nol 
bat! 
hh 
| Ct, 


cal. 


it to compel a man to pay money which is not due; if the leaſe 
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landlord to ſhew his title and power to demiſe. 


. 3 . | ; RT os. 
tion, I lay that out of this caſe, it being upon a mere perſona] 00 
tract, and not like a demiſe which paſſes an intereſt in land; , * 
the whole I think the plea. is good, and that the ſtatute has x 


prived the leſſee of his right at common law, of calling Sox f 


Pon the 


Clive Juſtice: I am till of opinion that 1 habuit, Ce. is a hy} 
plea in this caſe, and that the tenant is eſtopped by the ſtatute 0 
call upon the landlord to ſhew his title in reply. t 


Bathurſt Juſtice: Before I heard my Lord Chief Juſtice om 
his opinion, I was clear this is a bad plea; and I am ſtill of ty 
ſame opinion as at preſent adviſed ; but it will be proper to take 
further time to conſider, as it is a matter of great conſequence, 


This ſtatute was made for the advantage of landlords ; but if th 


be a good plea, and the general replication guod habuit, Ec. N 


good, the iſſue will be too large, and the landlord may be turn 
about by any little flaw, and it would have been better for him thy 
this clauſe had not been in the ſtatute ; for before the ſtatute th 
iſſue upon title turned upon a ſingle point of fact, but by intr. 
ducing this manner of pleading, every fact in the landlord's til 
will be in iſſue, which will put him under infinite difficulties, whid 
I think the ſtatute was made to prevent, _ 


Gould Juſtice : I admire the principle my Lord founds his opinin 
upon, but muſt own 1 am of opinion with my brothers Cle ad 


Bathurſt; this ſtatute was not calculated for demiſes by deed, bi 


aimed at other demiſes ; enjoyment was the matter in the contelt 
plation of the makers of this ſtatute ; it meant that a landlord1 
caſes of diſtreſs for rent where there has been an enjoyment ful 
not, in replevin, be obliged to ſet out his title in his pleading 
though they ſhould go on as far as a ſurrebutter, &c. Sc. pleadny 
from the beginning to the end in one cauſe muſt be upon one 1 
the ſame thing, and if this plea was to be admitted good, it woll 
overthrow the ſtatute ; perhaps there may be one caſe in 100 
where a tenant may have taken a farm upon a bad title; but in 4 
{wer to that, he may recover his rent back again and damages; 
a man ſells, affirming he has a good title, if he has not, the bi 
may recover his purchaſe money back again. It is objected by 00 
Lord Chief Juſtice, why has not the ſtatute taken away this pleall 
debt and covenant for rent; the anſwer is, they are grounded # 
deeds ; but this ſtatute relates to parol leaſes, or leaſes in vi 
not by deed. After time taken to conſider, the Lord Chief Juli 
altered his opinion, and agreed with the other three Judges 1 
divi, that this plea of nil babuit, &c. in this caſe was bad; 
per lotam curiam, judgment was given for the defendant. wils 
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william Stevens of the demiſe of Mary Coſtard alias 
Bigg verſas Sarah Winning widow, Sarah Coftard 
widow, Henry Stevens, Eſq; Timothy Pearſe and 
Francis Steele. C. B. 355 


TDIECTMENT of lands in Bradfield in Berkſhire ; verdict for 
U the plaintiff, ſubject to the opinion of the court upon the fol- 
lowing Caſe. 8 


James Caſtard being ſeiſed in fee of the lands in queſtion, by leaſe Whether a 
and releaſe of the 47h and ch of April 1721. in conſideration of a unt „ 
| marriage to be had between him and Sarah ——— and of 3001. 5 
her portion, ſettled the ſame to the uſe of himſelf for life, remain- der, can, be- 
der to his intended wife for life, remainder to the heirs of the body 1 : 
of §. his wife by the ſaid James to be begotten, remainder to the ſtroke and his 
ſid James in fee: the marriage took effect, and they had iſſue e ng 
James the ſon, and a daughter Sarah, now Sarah Winning, one of a 
the defendants. James Coſtard the father by will of the 10th of 
June 1731. deviſed the premiſſes to his ſon James C. after the death 
of Sarah his mother, and died in April 1739. James C. the ſon, 
16th of J 1750. married Sarab Higgs, now Sarah Coſtard, 
another of the defendants. hs 1 


Vans Cotard the ſon, on the 16th of September 17 52. (his wife 
now living) married the leſſor of the plaintiff Mary Coſtard alias 
W 5:77, and hath iflue by her a natural ſon about two years old. 


That, by leaſe and releaſe of the 117h and 12th of June 1753. 
reciting that James C. the ſon had married Mary Bigg when he had 
another wife living, that the ſaid James being conſcious of the in- 
ws he had done to the ſaid Mary, in conſideration of the ſaid in- 
Jury, and of 100 J. paid to him by Edward Bigg her father, he the 
fad Tomes C. the ſon conveyed the premiſſes to the uſe of himſelf 
for life, remainder to the leſſor of the plaintiff for life, remainder to _ 
the uſe of ſuch child or children of the body of the leſſor of the 


Plaintiff begotten or to be begotten, by the ſaid James C. remainder 
to himſelf in fee. 


| On the 23d of April James Coftard the ſon murdered his mother 
eo was tenant for life of the premiſſes, and before he entered into 
War James C. by deed of the 24th of June 1762. between 
himſelf of the firſt part, the leſſor of the plaintiff of the ſecond part, 
A Ann Bigg her mother, (adminiſtratrix of Edward Bigg her fa- 
ther) of the third part, reciting the ſaid deed of the 117% and LED 
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of June 17 53, it is witneſſed, that for docking the eſtate. tai 00 
for making the ſaid laſt deed good, he the ſaid James C. covenant 
to levy a fine of the premiſſes /ur conuſance de droit come cen & 
to the ſaid Ann Bigg with proclamations, to the uſe of himſelf i 
life, remainder to the leſſor of the plaintiff for life, remainde 
James Coſtard the reputed fon of the ſaid James C. the conuſot 
the ſaid Mary Bigg the leſſor of the plaintiff, remainder to his c 
right heirs in fee. In Trinity term 1762. the fine was levied z. 
cordingly, and afterwards James Coſtard the conuſor was conviay 
of the murder of his mother at Oxford aſſizes. 


The defendant Henry Stephens is lord of the manor, Sarab (ifa 
is the widow of the conuſor, Timothy Pearce and Francis Steel ar 
tenants in poſſeſſion of the premiſſes, and Sarah. Whinning is fin 
and heir of the conuſor, and heir in tail under her father's ny. 
Tiage ſettlement in 1721. and has made an actual entry into the py, 
miſſes; that the leſſor of the plaintiff had no notice of the manig 
of the ſaid James Coſtard to the detendant Sarab previous to her om 
marriage with him. | 


The queſtion was, whether a tenant in tail having -committe 
murder, can afterwards, before conviction, levy a fine and bat th 
next heir in tail, his ſiſter ; and if he cannot, the judgment of th 
.court muſt be with the. defendants. . 


1. It was argued for the plaintiff, that the eſtate-tail was extin 
by the fine, as much as if tenant in tail were dead without ills 
becauſe two fees expectant one upon another cannot ſubſiſt in ti 
ſame perſon. 2, Becauſe by the 32 H. 8. c. 36. the fine i & 
clared to be a bar, and a diſcharge of the eſtate-tail, 3. Break 
the fat. Weſtm. 2. having made eſtates- tail a kind of particular elit 
they are (the protection of the ſtatute being gone by the fine) liked 
other particular eſtates, ſubje& to merger and extinguiſhment it 
united with the abſolute fee. .Symond v. Cudmore, 1 Salk, 330.0 

was admitted that if tenant in tail makes a leaſe for years, and! 
attainted, the King ſhall avoid the leaſe where he is intereſted; of 
where the King is not intereſted, as here he is not, all the ads (5 
was ſaid) done by a felon murderer, tenant in tail, between k 
ſtroke. and the attainder, are valid to .convey. | 


On the other fide for the defendants it was objected, ts 
operation of the fine veſted a fee in the conuſor which inſtantly k 


came forfeited. To this it was anſwered by Gould juſtice, that 


deed to lead the uſes of the fine is to be conſidered as paſt of 
fine itſelf, and that in deeds of uſes, the intention of the parties 


.always govern; that here the intention of the parties 18 n 


_— 
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| fee ſhould not veſt in the conuſor ; and that ſuch intention ſhall 


nel the preſumption of law. The court inclined to give judgment 
© the plaintiff, but a ſecond argument being defired, there was an 
lerius concilium; but I never heard this cafe was argued again, 


Hope verſus Colman, Eſq; C. B. Hilary 4 Geo. 3. 
Rolls 401, 402. 


LLE M Hope brought a writ of annuity againſt Philips Colman, Debt for an 
and declared againſt him of a plea that he render to her 400. —_— \ > wa 
&. hich arc in arrear to her of a certain annuity or yearly rent of 4o/. 5.7. 2:0 
nd which the ſaid Philips ewes to her, and unjuſtly detains, &c, tiff in con. 
ind whereupon the ſaid Ellen by M. B. her attorney complains, that 13 
bereas the ſaid Philips on the 6th of May 1748. at Mington in vice for her 
Middleſex, by his deed poll (which the ſaid Ellen brings here into life. 
ourt ſealed, &c.) for the better ſupport, proviſion and maintenance of 
he ſaid Ellen, then a faithful ſervant of him the ſaid Philips, and 
For other good cauſes and conſiderations, &c. did for himſelf, his 
teirs, executors and adminiſtrators, grant to the ſaid Ellen one an- 
wity or yearly payment of forty pounds, clear of all taxes, charges 
nd deductions whatſoever ; to have, hold, perceive, take and enjoy 
e faid annuity of 40. to the ſaid Ellen or her aſſigns, from the 
9:b day of September then next, during the term of her life, to be 
Paid at the manſion-houſe of the ſaid Philips in Ipſwich, by quar- | 
rly payments, 4/2, on the 25th of December, the 25th of March, 
be 24th of June, and the 29th of September, by equal portions ; the 
rſt payment to be made on the 25th of December then next, and 
om thenceforth to continue and yearly to be paid to her during 
r life, upon the days and at the place aforeſaid, as by the ſaid deed 
ll (among other things) appears. By virtue whereof the ſaid 
Lien, then and there became, and was ſeiſed of the ſaid annuity 
| yearly rent of 4o/. in ber demeſne as of freehold, viz. for the term 
her life; and the ſaid Ellen in fact ſays, that 40 J. of the ſaid an- 


703, according to the ſtile or computation of time now uſed in 
Tis realm, on that day became and were due and in arrear from 
© laid Philips to the ſaid Ellen, and till are unpaid and in arrear 
D her, whereby an action hath accrued to her to demand and have 
4 the laid Phi ys the faid 400. yet the ſaid Philips (although often 
queſted) hath not yet rendered or paid to the ſaid Ellen the ſaid 
\. of the yearly rent aforeſaid, but hath with-held the ſame, and 
ith hitherto altogether refuſed, and till refuſes to render or pay 
: ſame to the ſaid Ellen, whereupon ſhe ſays that ſhe is injured, 
' hath. ſuffered damage to the value of 207, and therefore ſhe 
Rags ſuit, F c. 8 5 . 


. 1 


uity or annual rent for one year ended on the 57h day of April 7. 
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1 And the defendant by L. K. his attorney, comes and defends ty 
Oyer of the wrong and injury, when, Ec. and prays cyer of the ſaid deed al 
deed, and it is read to him in theſe words, (to wit) To all people to wha 


theſe preſents ſhall come, Philips Colman, of, &c. Eſq; fende 
greeting (ſo ſets out the grant, habendum, and times and place g 
yment of the annuity as in the declaration; and then goes on an; 
ſets out the reſt of the deed as follows) ſubject nevertheleſs a, 
Defendant termination as herein after is mentioned; and the ſaid Philips Cana 
2 o for himſelf, his heirs, executors and adminiſtrators, doth hereby d. 
9: if 5 venant, promiſe and agree to and with the ſaid Ellen Hope, her er 
lame be per- ecutors, adminiſtrators and aſſigns, that he the ſaid Philips Cunn 
aue p = his heirs, executors, adminiſtrators, or aſſigns, ſhall and will yew 
nanded by the 952 5 Jeary 
plaintiff), and every year, from the ſaid 29th day of September next, Curing 
the natural life of the ſaid Ellen, well and truly ſatisfy and pay, g 
cauſe to be ſatisfied and paid unto the ſaid Ellen Hope, or her g 
ſigns, the ſaid annuity or yearly payment of forty pounds, withiy 
any deduQtion whatſoever, upon the days and at the place aforeh 
(If the ſame be perſonally demanded by the ſaid Ellen Hope) accord 
to the purport, true intent and meaning of theſe preſents; pry 
Proviſo that if ded nevertheleſs, and it is the true intent and meaning of thele py 
the grantee ſents, and of the parties hereunto, that if the ſaid Ellen Hope (hl 
yy _ and do intermarry with any perſon whomſoever in the life-timeq| 
ceaſe, and the the ſaid Philips Colman, without his approbation and conſent in i. 
"on ſhall ting firſt had and obtained, that then and immediately upon her i. 
vo, en be termarriage without ſuch conſent as aforeſaid, the ſaid annuity her 
by given and granted ſhall abſolutely ceaſe and determine, and ti 
ſaid Philips Colman, his heirs, executors, adminiſtrators or afſyn 
ſhall be no longer ſubje& or liable to the payment thereof, but ti 
preſent deed, and every clauſe, matter and thing herein contain 
ſhall from thenceforth be utterly void and of none effect; (any tig 
herein contained to the contrary notwithſtanding) ; in witneſs whe 
of the ſaid Philips Colman hath hereunto ſet his hand and feal d 
6th day of May in the year of our Lord 1748. which being rend 
heard, the ſaid Philips ſays that the ſaid Ellen ought not to han 
Proteſtando Or maintain her ſaid action againſt him, becauſe proteſting that 
that defendant the ſaid Philips on the ſaid 57h day of April in the year of our Lal 
_— 1763. aforeſaid, and continually from thenceforth hitherto was * 
ide annuity. and willing to have paid to the ſaid Ellen the ſaid annulty of 4 
above demanded, if the ſame had been perſonally demanded by 
ſaid Ellen, according to the true intent and meaning of the ſaid 
For plea ſays, poll, for plea in this behalf the ſaid Philips ſays, that the ſaid L 
that aria did not on the ſaid 5th day of April in the ſaid year 1703-0 0n N 
3 other of the days herein before mentioned, whereon the ſame 
mand the an- nuity, or any part thereof, is made payable as aforeſaid, ws 
_ CD demand, nor hath at any time fince all or any of the faid = 
| bouſe. — and reſpective days perſonally demanded the ſaid annuity 01 4 
above ſuppoſed to be due, in arrear and unpaid to her as alte 


I | 
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cr am part thereof, at the ſaid manſion-houſe of him the ſaid Phi- 
lips, ſituate in Jpſwrch aforeſaid, according to the true intent and 
meaning of the ſaid deed poll, that is to ſay, at J//zngton aforeſaid 
x the ſaid county of Middleſex ; and this he is ready to verify; 
wherefore he prays judgment if the ſaid Eilen ought to have or 


Elen ought not to have or maintain her ſaid action againſt him 


willing to have paid to the ſaid Ellen the ſaid annuity of 407. above 


demanded, if the ſame had been perſonally demanded by the ſaid 


Elin, according to the true intent and meaning of the ſaid deed 
poll, for plea in this behalf the ſaid Philips ſays, that the ſaid Ellen 
did not on the ſaid 57h day of April 1763, or on any other of the 
days herein before mentioned, whereon the ſaid annuity, or any 
part thereof, is made payable as aforeſaid, perſonally demand, nor 
hath at any time ſince all or any of the faid ſeveral and reſpective 
days perſonally demanded the ſaid annuity of forty pounds, above 
ſuppoſed to be due, in arrear and unpaid to her as aforeſaid, or any 
part thereof, according to the true intent and meaning of the ſaid 
deed poll, that is to ſay, at 1/zngton aforeſaid in the ſaid county of 
Middleſex ; and this he is ready to verify, wherefore he prays judg- 


thereof againſt him, Ec. 


rue plaintiff demurred generally to each of the defendant's pleas, 
20d he joined in demurrer. 


x W Upon the argument of this caſe it was objected for the plaintiff, 
that the demand of the annuity is not traverſable, in this action, that 
the plaintiff has in her declaration ſet out the grant. of the annuity, 


this i ſubſtantive matter, and ſufficient to ſnew the plaintiff's right 
fo this action; that the covenant to pay the annuity, (if the ſame be 


Littinct from, and independent upon the grant, and extends no far- 
ther than the covenant itſelf ; but perhaps, if an action of covenant 

ad been brought, it might have been neceſſary for the plaintiff to 
pave made a perſonal demand in that caſe ; the grant is clear and 


| aw and there are no words in it that want any explanation by 
e words of the covenant. p 


I. For the defendant it was ſaid, that the whole deed now was 
belore the court, and ought to be taken together, and the perſonal 
demand to be coupled with the grant, 2, That in the declaration 
dis laid, that by virtue of the grant, the plaintiff became and was 
1 ſeiſed 


ment if the ſaid Ellen ought to have, or maintain her ſaid action 


and how and when it is payable, and that the ſame is in arrear; that 


perſonally demanded by the plaintiff) which is in a parentheſis, is 


maintain her ſaid action thereof againſt him, &c. And the faid Second plea, 


| Philips for further plea by leave of the court, &c, ſays, that the ſaid _ the plain- 


did 


» demand the 


becauſe proteſting that the ſaid Philips on the ſaid 57h day April arnuity per- 


| . Ix th ſonally of the 
1763. and continually from thenceforth hitherto, was ready and reruns Hoo 
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What is a HE affidavit to hold to bail was made by the plaintiff in thek 
oper words, (vs.) Thomas Reeks (of ſuch a place) merchan 


is not ſuch. juſtly indebted to this deponent in the ſum of twelve pounds fte 
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ſeiſed of the annuity in her demeſne as of freehold, which is il tþ 
being a grant of a mere perſonal thing, and not a rent ſuing oy 
land. . 1 | 


Per totam curiam, 1. The grant is ſubſtantive, and ſo ig the ca. 
venant ſubſtantive, and the demand in this action is not traverſzh|e 
whatever it might have been if an action had been brought upon th 
covenant ; but we think it would not be traverſable in that cal 
as it is contained in a parentheſis in the deed. 2. As to the wy 
ner of pleading in the declaration, that the plaintiff was ſeiſed of the 
annuity in her demeſne, &c. that is mere matter of form, and thi 
being upon a general demurrer, it is helped by the flat, 4 & 5 q 
Queen Anne. . 


There was an inſinuation thrown out by the defendant's count 

that this deed was made and obtained upon an immoral conſider. 

tion, but the court ſaid no ſuch matter appeared to them; and g 
judgment for the plaintiff. N 


Reeks ver ſus Groneman. C. B. 


bail, and what nabe oath that Jodocus Groneman of the ſame place muſician, n 


ſhillings and eight pence for meat, drink and lodging, and other nt 
ceſſaries found and provided by this deponent for the ſaid Jau 


_  Groneman. 


I objected that this was no oath of the debt, it being ſaid that th 
defendant in juſtly indebted, inſtead of is juſtly indebted; upd 
ſhewing cauſe for the plaintiff why a common appearance ſhwl 
not be entred; ſerjeant Burland ſaid, that it was a mere (ip t 
the clerk in a ſingle letter, and offered a ſupplemental affidavit 
the court to make it good, _ 


For the defendant it was infiſted it ought not now to be rt 
ved, for if the firſt was no affidavit, the arreſt was illegal by 
ſtat. 12 Geo. 1. for preventing frivolous and vexatious arreſts, © 
that this was no affidavit, as no perjury could be aſſigned vp 
it; and if the arreſt was illegal, no ſubſequent act could m 
it legal. . 

Lord Chief Juſtice Pratt, and Bathurſt Juſtice, at firſt, ws - 
clined to receive the ſupplemental affidavit to make the arreſt 9 


- 
** 


— „ RR 


| Hilary Term 4 Geo. 


3. 1764. 


225 


m 


. ny ſupplemental affidavit. The court being divided, the rule 
s enlarged till a future day, when the matter was ſtirred again. 
and ſetjeant Burland cited ſeveral caſes to ſhew that ſupplemental 
4yits had frequently been received in like caſes in this court, 
boch in the treaſury, and at the Judges chambers; that where ex- 
tors or adminiſtrators had made affidavit of a debt due to their 
«fxtor or inteſtate (as it appeared by the books, Sc.) without 
ping as the affdavit-man verily believed, (which is always neceſ- 


ewe of the court after the arreſt, 


n anſwer to which J took this difference, that in the caſes cited, 


here was ſome poſitive oath upon which a perjury might be af- 
ned, oi. as appeared by the books, &c. but in the preſent caſe 


mit any ſupplemental affidavit whatever, nor would ever go 

but of the firſt affidavit to hold to bait ſince the flat. 12 Geo. 1. and 
Wc always held, if „hat be inſufficient, it can never be made good 
y any affidavit after the arreſt. 2 Stra. 1157. Heathcote v. Ggſlin is 
Bircaly in point. Alſo the caſe of Huffey v. Baſkerville in B. R. 
out ſeven years ago, Mr. Nares there moved that the defendant 
Pont be diſcharged upon common bail, there being no affidavit to 
Wold to bail filed with the proper officer when the writ was ſued 
ut, Mr. Geuld for the plaintiff ſhewed cauſe, and produced an af- 
davit of the debt proved to be actually made and ſworn before the 
it was ſued out; but the clerk, when he took out the writ, had 


Worzotten to file it hen; and the court diſcharged the defendant 
Wt ought to have been filed with the proper officer before, or at 


W 3: yunty, 1 Barnes 77. One convicted of felony made affidavit 


Mental one, 


this caſe for the defendant againſt the plaintiff and the filazer, or 


Aber of them, though it would not lie againſt the ſheriff, who 
abt juſtify under the writ which was indorſed to hold to bail by 
be 


e filazer, and that any affidavit of the debt now to be made could 


ot in point of law make the arreſt lawful, as to the plaintiff or the 
azer, | | | 


M m m Lord 


it Ce and Gould juſtices, were clearly of a contrary —— 
* aid, as the firſt was no oath at all, it could not be made good 


Wc) choſe words, 45 he verily believed, had often been ſupplied with 


lere is no oath at all. 2dly, That the court of King's Bench never 


Pom the arreſt on filing common bail, becauſe the affidavit of the 
Wc fame time the writ was ſued out; alſo the caſe of Nichols v. 
f the debt to hold to. bail; this court held it was not to be re- 


ved, and was as if no affidavit, and refuſed to receive a ſupple- 


It was alſo inſiſted that treſpaſs and falſe impriſonment would lay” 
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Lord Chief Juſtice Pratt : I-own, that upon the firſt dehay 3 
this matter, I was inclined to receive a ſupplemental affdai u 
make this good, which is nothing more than a mere flip of the 
in a ſingle letter; when J conſider it again upon what has been 
further ſaid, it appears to be a matter of great conſequence In 
point of liberty upon a ſtatute made in favour of the liberty of in 


ſubject, which in effect ſays, that no man for the future ſhall h. 


arreſted before ſuch affidavit of the debt be made and filed with dir 

proper officer; now it is certain this is no athdavit, becauſe a pe. 

jury cannot be aſſigned upon it, therefore this is an arreſt contrayy 
law; and ſhall this court (or can it) make that lawful, which th 
law fays is unlawful; I do not find this court has ever gone { fir 
to admit a ſupplemental affidavit, where the firſt amounted to y 

oath at all, but has only ſupplied ſmall defects in affidavits which hay 

not been quite full enough; as in the caſes cited of executors an 
adminiſtrators, and which the King's Bench has never come int; 
and therefore I have changed my opinion, and agree with ny 
brothers Clive and Gould, that the rule muſt be abſolute for a com. 
mon appearance, Clive and Gould juſtices were ftill of the fan 
OPINION as at firſt, and thought that an action for falſe impriſonmen 
would lie againſt the plaintiff or the filazer ; but Bathurſt |uſtic 
was of opinion it would not lie ; as to the matter of a common ap 
pearance he ſeemed to agree with the reſt of the court; and tr 
rule was made abſolute for a common appearance. 


Eaſter I erm 


4 Geo. 3. 1764. | 


ewithin and his wife ver/us Vincent and his wife. 
owithin and his wife verſus Vincent only. C. B. 


taining ſix counts; in the firſt cauſe the words were laid Dy _— wu 
to be ſpoken by the wife of Vincent, in the latter, by 3 nal 
Vincent himſelf, It was moved for the defendants, that and his wife, 
theſe two actions might be reduced or conſolidated into one; be- 3 
cauſe (as was ſaid) both required the fame pleas; that the huſband „ 
ud wife were one perſon in law in civil ſuits, and the huſband was cannot be 
Diable to pay all the damages, both for his own and his © pro 
ſlander, and it would fave expence to the parties. But per curiam, 
WT his cannot be done, for it would be error to join the wife in a de- 
Wclaration for words ſpoken by the huſband only; and the declara- 
on would be ill, either upon a demurrer, or in arreſt of judgment; 
the motion was refuſed, 0 OS. 


Brett at the ſuit of Wadham. C. B. 


A Motion was made for an attachment for non-payment of Afidavit of 
18, 85. coſts, according to a rule upon the plaintiff for that 3 3 
Wurpole and the prothonotary's allocatur ; upon an affidavit that on allocatur of 
clout the gth day of February laſt he ſerved the rule with the 2 e 5 
1 plicatur, and demanded the coſts of the plaintiff, who refuſed to — m_ 
the ſame. Per curiam, The affidavit is inſufficient, for the bout ſuch a 
Words en or about leave the day of the ſervice and demand uncer- 1 
n; and it might be upon a Sunday for any thing that appears to 

e contrary, which is dies non juridicus; lo you muſt mend the 

idavit, for there is no rule to ſhew cauſe in this caſe, but an at- 


chment goes at once if the affidavit be ſufficient. 


1 


Goldſmith 


WO actions for words, and two declarations, each con- Two actions 
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Eaſter Term 4 Geo. 3. 1764. 


Goldſmith ver/us Baynard. C. B. 
Aſſumpft. A CTI ON upon the caſe upon ſeveral promiſes, to the plaintif 


damnage of forty pounds. 


Plea of privi- And the defendant by E. D. his attorney comes and defeng; the 
legefor a both wrong and injury, &c. and ſays, that this court here ought nat . 


clerk in Chan- 


cery. 


take, nor will take cogniſance of the ſaid plea, becauſe he ſays that 
he the defendant, long before the ſuing forth of the original writ o 
the plaintiff, and at the time of ſuing forth the ſame was, and fron 
thence hitherto hath been, and ſtill is, one of the clerks of Ci 
tian Zincke, Eſq; one of the fix clerks of the high court of Chan: 
cery of our Lord the King (the ſaid court then being, and fi 
held at Meſiminſter in the county of Middleſex), and that he doh 
ſerve and intends to ſerve our Lord the King and his people as fach 
clerk of the ſaid Chriſtian Zincke, one of the fix clerks of the hiph 
court of Chancery of our ſaid Lord the now King, to wit, in th 
ſaid high court of Chancery; and the ſaid defendant further lays 
that as well for the royal dignity of our Lord the now King and hi 
progenitors, heretofore Kings of England, from an antient cuſtom i 
the ſaid high court of Chancery of our ſaid Lord the now King and 
his progenitors aforeſaid, time out of mind obtained, and hither 
allowed and approved of, the Chancellor of England, or Keepe 
of the great ſeal of England for the time being, and other officer 
clerks and miniſters of the ſame court of Chancery in their on 
perſons, and in their men ſervants, lands, tenements, eſtates, good 


and chattels, ought to be free and quieted, as antiently they uſed 


be; and the defendant as ſuch clerk of the ſaid Chriſtian Lin 
now ought to be free and quieted, according to the privilege ad 
liberties of the ſaid court of Chancery time immemorially uſed, an 
ought not by any means to be arreſted, impleaded or impriſoned, 
drawn or compelled to appear or anſwer before any of our Lord tit 
King's juſtices, officers or ſecular miniſters whomſoever, except be- 
fore the Chancellor of England, or keeper of the great ſeal of BF 
laad for the time being, upon any pleas, plaints, treſpaſſes ot (e- 
mands whatſoever which do not touch the King's perſon, (ples 0 
freehold, felonies and appeals only excepted) elſewhere than in ts 
ſaid high court of Chancery, whereby they might be withdraW 
from the ſaid high court of Chancery of our ſaid Lord the Ki 
againſt their will, contrary to what they formerly uſed to be; # 
this the defendant is ready to verify ; wherefore he prays judgme 
if he ought to be compelled to anſwer to the plain iff in the fl 

plea here in court, Gc. 2 J. Burli 


And 


— — 2 


* - 


n 


Eaſter Term 4 Geo. 3. 1764. . 


And the plaintiff ſays, that for any thing by the defendant aoyeRcplication, 

a pleading alledged this court here may and ought to take cogni- oY = ane 
* of the ſaid plea againſt the defendant, becauſe proteſting that out of priſon 

Je (11d plea of the defendant by him above pleaded, and the matter hag _— 

herein contained, are inſufficient in law, and that the plaintiff has , and ac. 

o occaſion, nor is bound by the Jaw of the land to make any anſwer ſigned his of- 

ercto; for replication in this behalf the plaintiff ſays, that the 1 

1fendant having been a priſoner for debt in actual cuſtody peace. 

the gaol or priſon of the King's Bench on the 2 5% day of Oc- 

ber in the year of our Lord 1760. and ſo continuing and being 

ng before the ſuing out of the ſaid original writ of the plaintitt 

bainſt him, to wit, on the 1 5 day of July in the year of our Lord 

701. in conformity to a certain act of parliament, made in the par- 

ſament of our Sovereign Lord the preſent King, at a ſeſſion there- 

pf, holden at Weſtminſter in the county of Middleſex, in the firſt 

bear of his reign, intitled, An act for the relief of inſolvent debtors, 

W: the general quarter- ſeſſions of the peace, holden at Guildford in 

he county of Surry in and for the ſame county, before Sir Anthony 

Thomas Abdey, Baronet, George Onflow, and John Evelyn Eſquires, 

Dad others their fellows, then juſtices of our ſaid Lord the pretent 

ing, aſſigned to keep the peace, and to hear and determine di- 

Pers felonies, treſpaſſes, and other miſdemeanors committed in the 

me county, made and delivered into the ſaid court of general 

Nuarter-ſeſſions, fo held as aforeſaid, a certain ſchedule ſubſcribed 

dy the ſaid defendant of all the eſtate and effects whatſoever of him 

he ſaid defendant, excepting his wearing apparel, bedding for him- 

lt and family, working tools and implements for his occupation 

Ind calling, and thoſe in the whole not exceeding the value of ten 

Wounds; and amongſt other the eſtate and effects of the ſaid defen- 

lant, a certain ſeat or office of the defendant in a certain office be- 

Wonging to the high court of Chancery, called the {ix clerks office, 

$0 which ſeat or office the defendant was then intitled as one of 

Pie clerks of the ſaid Chriſtian Zincke in the ſaid plea named, ſo 

Peng one of the fix clerks of the high court of Chancery; and the 

ebeadant afterwards on the ſame day at the ſaid general quarter- 

Eüins of the peace ſo held as aforeſaid, was duly diſcharged by 

W'iciue of the ſaid act of parliament as an inſolvent debtor, and then 

al there had and took the benefit of the ſaid act; by reaſon of 

hic premiſſes, and by virtue of the ſaid act, the ſaid ſeat or office 

f tae defendant, and all his right, title, intereſt and benefit of, in 

Ind to the ſame, and all the ſaid other eſtate and effects of the de- 

endant, (except as aforeſaid) contained and ſpecified in the ſaid 

chedule, then and there became and were veſted in Jahn Lawſon, 

E then clerk of the peace of the ſaid county of Surry, for the 

Eads and purpoſes in the ſame act of parliament in that behalf men- 

Paed; and the plaintiff further ſays, that the defendant hath not 

Fay time ſince been reſtored to the poſſeſſion and enjoyment of 

3 Nun mace his 
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bis ſaid ſeat or office, nor hath acted or practiſed as one of the clerk 


— 


of the ſaid Chriſtian Zincke as aforeſaid, at any time fince the min 


and delivery of the ſchedule aforeſaid, and the taking of the bas 
of the ſaid act of parliament by the defendant as aforeſaid; by mg 
of which premiſſes the defendant at the time of ſuing forth of h 
faid original writ of the plaintiff was not, nor hath at any time {ing 


been intitled to the faid pretended privilege ; and this the pling 
is ready to verify; wherefore he prays judgment, and that the om 
here will take cognizance of the ſaid plea, and that the defendar 


may be compelled to anſwer further to the plaintiff in the ſa 


on plea, Sc. 


joined in demurrer. 


Ja. Hewitt 


The defendant has demurred generally, and the plaintiff hy 


This caſe was argued twice at the bar; two queſtions were mi 
1ſt, whether this office of a Goth clerk is aſſignable purſuant tot 
inſolvent debtors act of the firſt year of the King. 2d, Whethy 
the defendant can be intitled to privilege, it appearing by the r. 


plication, that he has not acted or practiſed ſince his diſcharge ad 


taking the benefit of the act. 


1. For the defendant it was ſaid, that a Goth clerk in Chance 


is certainly intitled to be ſued in the petit bag office, and that hi 
office is not aſſignable by law, and therefore the defendant ſtill x 
mains a Goth clerk. That it is a mere perſonal office of truſt unde 


the 6th clerk, and before any one is admitted to it he muſt {ene 


a clerkſhip, and undergo an examination by the Maſter of the Rol 


and that it could not veſt in the clerk of the peace by the afig: 


ment of his effects under the ſtatute; that the 6th clerk is not ol 


ged to admit the aſſignee; that it cannot be taken in executi 


Laugh. 181. it would not go to affignees under a commiſſion d 


bankrupts, nor would copyholds if they had not been mentioned i 
the „lat. 13 Eli. This office is a freehold, if the clerk of the pes 
dies, who muſt it go to ? what muſt become of the buſineſs of if 
othce, if the aſſignee be an unfit perſon? and a woman may k 
an aſſignee under this ſtatute. The office of clerk to the of 
company was determined in this court not to be aſſignable in tit 
ſchedule. In the caſe of Nerth againſt Calf B. R. about 14 0. 
years ago the court determined that the office of Provoſt Vit 
all- man was not aſſignable, and that he muſt have leave to rel) 
In Bacon's Abr. lit. Offices, there is a guere whether a both cel 


can ici} his office or not; Ferney Matter of the Rolls, thoogit' 
could not; they have indeed ſometimes been permitted y 
Cle 


but that has always been to perſons who have ſerved regule 


; . . I o = * 
flips in the office, and have been properly qualified; the l, 


ffice l 
11 


ment of the office of a Filacer would be void; this is an C tral 


2 


6 


raſter Term 4 Gen 3 ; = o 


* tt — a 


91 


eee 


ot and confidence under the 6th clerk, and cannot be aſſigned for 
irs, becauſe then it might go to executors and adminiſtrators, 
' truſted or confided in. Vaugb. 181. 


never 


> As to the ſecond queſtion ; the plaintiff has only alledged that 
he defendant has not practiſed fince his diſcharge, they have not de- 


W-fore the ſuing out the original writ was, and till is one of the 


Neery; for though he has not exerciſed his office ſince the time of 

bis diſcharge, that may have been by reaſon of ſickneſs, or for want 

of buſineſs in the office, for any thing that appears on this record, 
and therefore he is {till intitled to his privilege, 


bad, becauſe it alledges only that he is clerk to Chriſtian Zincke, 
and that he ſerves and intends to ſerve as ſuch clerk ; but it does 
not alledge that he is azfendant upon that office and duty; fo is Bro. 
Traverſe, pl. 27. Bro. Privilege 40. and that is the material fact 
Wo be traverſed, 8 


2. It was objected that the plea is bad in another reſpect, for that 
ages a cuſtom for the Chancellor to be ſued before himſelf, 


e. Fowhner v. Annis; for theſe two reaſons a reſpondeas ouſter 


ras prayed, 


— 


Curia: This ſort of plea is to be diſcouraged ; we ſee the defen- 


is not in actual ſervice and attendant upon the court of Chan- 
nn the replication alledges that the defendant put this office in 
> ichcdulc, and has aſſigned it; this is confeſſed by the demurrer, 
t nd therefore the defendant is concluded to fey he has not aſſigned 
. ; this plea is a mere dilatory, and we look nicely into ſuch pleas; 
x he defendant ought to have alledged that he is afually attenaant 


bn the office, for attendance is the ground and foundation of the 


08" -\i!cge % t they may not be drawn into other courts. The defen- 
it ant has laid in his plea that he ſerves and intends to ſerve the King 
"+ tis people as clerk to Mr. Zincke, but a man may be ſaid to 


e and be a ſervant, and yet not be attendant. 


Another objection is to the cuſtom ; it is bad to ſay that the 


i 2ancellor himſelf is to be impleaded before himſelf; it is idle, and 
. F ary to the fundamental laws of all nations upon earth, for a 
gs be judge and party in his own cauſe; Lord Hobart fays, an 
bl or parliament could not make ſuch a law. N 


ned that he is ſtill a clerk, and conſequently intitled to privilege; 
the plaintiff ought to have traverſed abſque hoc, that the defendant 


lerks of Cbriſtian Zincke, one of the ſix clerks of the court of Chan- 


1. For the plaintiff it was objected that the defendant's plea is 


Serjeant 


vhich is void, becauſe he cannot be ſued before himſelf. 3 Keb. ; 
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| 2.32 Eaſter Term 4 Geo. 3. 1764, 
4 Serjeant Mead pleaded his privilege in the court of King's hend 
* that he ought to be ſued in this court, after he had long dein 
ay from this bar; and for the reaſon that he was not attendant her 
15 his privilege was diſallowed. Some of the court doubted whethe 
#1 this office was aſſignable or not, and thought it could only be 4, 
q j rendered to the Maſter of the Rolls, who is bound to receive fur 
1 ſurrender ; they gave no abſolute opinion, whether the replica 
. was good or bad; but the whole court were of opinion that tþ 
'* plea was bad for the reaſons above, and gave judgment that the 4. 
14 fendant ſhould anſwer over. 
vi N. In Hilary term 30 G. 2. B. R. one Maynard an attorney wy 
„ arreſted on a latitat for 2701. and gave a bail- bond; he moxed ff 
bi have the bail-bond given up, and that proceedings ſhould ſtay, fh 
C | that he was an attorney, and ought to have the privilege of bein 
8 ſued as an attorney by bill, and ought not to have been arreſt: 
'F] upon ſhewing cauſe it appeared that he had left off practice, u 
F was called E/q; ſo the court refuſed the motion, and difallowed h 
. privilege; cited per Gould Juſtice. e 
1 Heatherley on the demiſe of Worthington and Tun 
® dine ver/us Weſton and others. C. B. 
© 22 por JECTMENT of lands in the county of Warwn#; verd 3 
$5 . for the plaintiff, ſubject to the opinion of the court upon à wlll 
17 joint leaſe. ſpecial caſe of a title which was twice argued at the bar, bent 
[- ſeveral points were debated, but at laſt were narrowed and reduei 
* to the ſingle queſtion, whether tenants in common can make a ju 
i 1 demiſe? the leaſe in the declaration being laid to be of the ju 
hi demiſe of the plaintiff's leſſors who appear to be tenants in che 
q mon upon the ſtate of the caſe; and after time taken to conn 
. The whole court were of opinion, that tenants in common Cannot ol 
„ in making a leaſe, for their eſtates are ſeveral and diſtinct, and tin 
3 is no privity between them, and for that reaſon, one tenant in cM 
Fi mon may enfeoff another. Bro. Froſfint. de Terre, pl. 4.5. in th: 0 
i of Hinxam on the demiſe of Fagg & al. v. Moon, B. R. 15 - 1\ 
© this point was determined ; and ſee Show, 342, Cro. fac. 3;, "BF 
5 Comb. 2, 190. 1 Brewnl. 39, 134. Co. Lit. 200. Judgment 1H 
F the defendants, and the ea delivered to them. J 
"8 I 
hy J . 
| 


S — 
2222 r r 
— L 


Faſter Term 4 Geo. 3. 1764. 232 


Tomes Wallwyn, Eſq; verſus Richard Biſhop of Lan- 
daff, Wallwyn Cecil clerk, and John Davis clerk. 


UARE impedit of the vicarage of the church of Skenfreth in Quare impe- | 
the county of Monmouth; the plaintiff in his count makes title, 5 Ro 
hat Philip Cecil being ſeiſed of the advowſon of the vicarage in groſs \tichaetmas 
|. of fee and right, on the 247% of December 1706. by indenture term 1 Geo. 3. 
between the faid Philip Cecil and Walter Cecil of the firſt part, John Rol or, &c. 
4%, Eſq; and Thomas Evans, Eſq; of the ſecond part, Jahn Kyrle, 
Eſq; and the ſaid James Wallioyn (the plaintiff), of the third part, 
William Powell, Eſq; William Bennett and Walter Roberts of the 
fourth part, and Elizabeth Walkoyn ſpinſter, of the fifth part; in A marriage 
confideration of a marriage to be had between the ſaid Philip Cecil e . 
ind Elizabeth Wolkeyn, did grant the advowſon (among other things) Philip Cecil 


0 / and Evans, their heirs and aſſigns, to the uſe of Philip Ce- the 24th of 


tors and adminiſtrators, until the marriage, and after, to the uſe of 
Philip Cecil for the term of 99 years, if he ſhould ſo long live; then 
Wt the uſe of the ſaid three truſtees to preſerve contingent remain— 
Neers, and after his deceaſe, then to the uſe of the ſaid 7% Kyrle 
end James Waikoyn for the term of 500 year, then to the uſe of 
Wil: firſt and every other ſon of the body of Philip Cecil upon the 
body of Elizabeth Valluyn to be begotten, and the heirs male of 
þ he body of ſuch firſt and every other ſon; and in default of ſuch 
eiue, in caſe the ſaid Eligabeth ſhould happen to be enfient with 
bilde of the ſaid Phr/zp Cecil at the time of his death, then to the 
ee of the {aid Elizabeth until ſhe ſhould be delivered, or ſhould 
die, whichſoever ſhould firſt happen, in truſt for ſuch child or chil- 
Wren, when it ſhould be born; and if a fon or ſons, then from and 
ter the birth of ſuch ſon or ſons, to the uſe and behoof of ſuch 
piterborn ſon or ſons, and the heirs male of his and their bodies, 
oe after the other, as they ſhould be in priority of birth, and the 
WelpeCtive heirs male of the body and bodies of ſuch after-born ſon 
bons, and for want of ſuch iſſue, to the uſe of all and every the 


k aughters of the ſaid Philip and Elizabeth in ſpecial tail; and for 
„ant of ſuch iſſue, to the uſe of the ſaid Philip Cecil, his heirs 
OF" aligns for ever; that on the ſaid 24th of December 1706. the Under which 
a marriage took effect, whereby and by force of the ſtatute for de Wes tenant 


= ol . . | A 71 „27 = | f for S 
asfertiog uſes into poſſeſſion Philip Cecil became poſſeſſed of the if 5 


os ſon for the term of 99 years determinable as above, (the re- long live. 


nder thereof belonging as above); and Philip Cecil being fo . 


eſſed of the advowſon, and the church being then full of one full of James 
Lanes P lilihs, the ſaid Philip Cecil afterwards, on the firſt day of Philips on 


„ he 1ſt 
% 1724, by deed granted the then next preſentation to Jh Ste- REES 


n, in caſe the church ſhould become vacant, during the ſaid he grantedthe 


O oo term next turn ta 
John Ste- 


phens. 
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term of 99 years; by virtue whereof J Stephens was poſſeſſeg of 
the advowſon for the next preſentation to the church in case t 
The church {ſhould become vacant during the ſaid term of 99 years; and bein 
beczme void ſo poſſeſſed, the church during that term became Vacant by the de 
o Fg on of James Philips, which was the next avoidance aſter the ſaid grit 
aud J. Ste. to the ſaid John Stephens; whereupon Jon Stephens preſented 0 
phens pre- the vicarage of the ſaid church, being vacant, William Stephen h 
eee clerk, who was thereupon admitted, inſtituted and inducted, 2 

and the ſaid Philip Cecil being fo poſſeſſed of the advowſon for the 
That Phil. remainder of the term of 99 years, determinable as aforeſaid, re 
Cecil died mainders as above) and the church being full of William Stil, 


5895 . ny Plilip Cecil afterwards on the firſt day of Ober 173 1. died ſo pol. 
a eie! ſeſled, and the ſaid Joln Kyrle then alſo died, whereupon by fy. 
i OR. 1731. vivorſhip the ſaid James Walkoya became poſſeſſed of the advowſn 
| hen e for the remainder of the ſaid term of 500 years then to come, ad 
ce folly being ſo poſſeſſed thereof the church became vacant by the deal 


pollefied of of William Stephens, whereupon James Walkoyn preſented Rica 


the advowſ, 0 . * 
wr Reece the elder his clerk, who was thereupon admitted, inflitue 


5ooyears,and and inducted in time of peace, &c, and the faid James I alen 
ane af wi being ſo poſſeſſed of the advowſon the church became vacant by the 
3533 5 reſignation of Richard Reece the elder, whereupon the ſaid 7 ames}/al. 
W. Stephens, 4vy72 preſented Richard Reece the younger his clerk, who was thereupon 
* arp admitted, inſtituted and inducted in time of peace, &c. and the ſi 
bo r:figned, James Walken being fo poſſeſſed of the advowſon, the church b. 
and then he came vacant by the refignation of Richard Reece the younger; wer. 


r ſe d "B . . * | jp | , 
3 upon it belonged to the ſaid James Wallteyn to preſent a fit petit 


who has re. to the vicarage of the church ſo vacant, and one Robert Wir 
hgncd, where- clerk, uſurping upon the ſaid James Walkeyn preſented to tbe 


upon: t d ; | 
each him Carage of the church ſo vacant Walluym Cecil the now detendatt 


we plaictiFro his clerk, who upon that preſentation was admitted, inſtituted al 
prevent inducted into the fame ; and the ſaid James Walkeyn being lo pt 
er by vfurpa- ſeſled of the advowſon, the church became vacant by the reſignation 
1 7 . of the ſaid Watkoyn Cecil, and yet Is vacant, by reaſon theredl l 
d:ferdare, belonged, and ſtill belongs to the ſaid James Walkoyn to prejeit 


| . . - » 3 TIT 
who has re. fit perſon to the vicarage of the ſaid church ſo being vacant; is 


lebe, ci th? the ſaid Richard Biſtep of Landaff, Mallaru Cecil and Jebn Dai 


egg 3 unjuſtly hinder him from preſenting a tit perſon to the vic 
belongs to of the ſaid church; whereupon the ſaid James Malluyn lays i 
5 © injured, and hath ſuſtained damage to the value of 300, and hat 
o-fendarts fore he brings ſuit, Cc. 

hinder him. * 


| ä | . 4 
In patlances. All the defendants imparl from Michaelmas term 1700. 0 
115 re 77 2 a : . \ 7 „ 
The bitep 77//2ry 1761. from Hilary till Eafter 1761, and from Ei" 


cluims but | 9 5 2 wy”, ; | 16 
Adil) . Triuts term 1761. 1 Geo. 3. then the biſhop comes and 2 

that he claims nothing but as ordinary, to which the plainti ro 
| » 4 To Which! 
in the common form, and prays a writ to the biſhop, 


| 
- j 1 
granted by the cours with ſtay of execution thereof til the 


— : | 5 g | 6 e 
rn 4 
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— R 5 5 ies 
between the plaintiff and the other two defendants be deter- 
linined, Sc. 


ee wc 


The defendants Cecil and Davis further imparl till Michaelmas Imparlances 
1-01, from Michaelmas till Hilary 1762, from Hilary till Eaſter by the patron 


4 


1762, and from Eaſter till Trinity term 1762. 2 Geo. 3. and then wy * 8 
the defendant Malluyn Cecil comes and ſays that the plaintiff ought dants. 

Lot to have his action againſt him, becauſe he ſays, that Phil 
„che elder, father of the ſaid Philip Cecil in the declaration The patron of 
Lamed, long before the making the ſaid indenture of marriage ſet- = wal 
nates | 8 t's plea. 
gement, while the church was full of a clerk James Philips, the That B. Cecil 


then incumbent, to wit, on the 5th of January in the 10th year of ſen. father of 


Wing Villiam the zd, //illam Powell and Walter Cecil, Eſq; pro- - Ne 
ſccuted out of the ſame King's court of Chancery a writ of entry tion before 


while the 


1; (amongſt other things) of the ſaid advowſon of the vicarage 


— 2 , 2 


» 
= 
| 


church was 


d f the ſaid church, returnable from the day of St. Hilary in fifteen full of james 
ni days, (which is ſet forth at length in the plea) whereupon a com- Philips, 10 

| Ie” A W. 2. ſuffer- 
i 101 recovery was ſuffered the firſt day of the ſame Hilary term oa « common 
be with triple voucher, when all the parties appeared in perſon at the recovery of 
. and wherein the ſaid Philip Cecil the elder was firſt vouchee, I 
a ho further vouched Philip Cecil his fon, who vouched over the wherein he 
ad ommon vouchee, and judgment was thereupon given, and a writ and bis ſon 


vouched, 


o ing Zam 3. (which recovery is ſet forth at length) as by which was 
record thereof in the court of the Bench appears; which reco- *X*<=ed; c 
vn 7 is fo had and ſuffered as to the ſaid advowſon, to the uſe of e 
„i lian Powell and Walter Cecil, their executors, admini- ard Walter 
es and atligns, from thenceforth for the term ef 1000 years, e ow 200 
0 pd after the end or ſooner determination of that term of 1000 5 which 
pers, to the uſe of the ſaid Philip Cecil the younger in tail male; iö prior to the 
to ud for want of ſuch iſſue, to the uſe of the faid Philip Cecil eee e 
iin ſce; by virtue of which recovery, and by force of the fta- ration, and is 
0 ute ct uſes, the faid im Powell and Walter Cecil afterwards, ſtill ſubſiſting. 
nd long before the making the ſaid indenture quingu to i he e 
—_—”: S ine fal Queparitie in thè thing paſſed to 
my aration, became and were poſſeſſed of the advowſon as in groſs the poſſeſſion 
4 ef for the ſaid term of 1000 years, which term, at the time 2 Haſs 


155 making of the ſaid indenture quinguepartite, was and ſtill is the ſeulement 
lng and unexpired, and by reaſon whereof, nothing of or in 

e fad advowſon ever paſſed by the ſaid indenture quinquepartite 
the poſſeſtion of the ſaid Techn Kyrle and James Walkeyn ; and 


i _ B 5 7 33 f 

: A the ſaid [Valwyn Cecil is ready to verify; wherefore he prays 
f ik 5 tif the faid James Malluyn ought to have his action againſt 
Dit Ce. | | | 

ell 

Ich! 


And 


*# . ſciſin in le Faß againſt Henry Probart, Eſq; and Robert Price, the ſettlement | 


iin awarded and executed the fixth day of February the 16th ** ſeverally | 
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Tue other de- And the faid John Davis ſays that he is parſon 


ftendant 


:ſeiſed in fee 


ooo ĩ§?:.? ̃ m 
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— 
of the {x1 


church imparſoned in the ſame on the preſentation of the fi 


Davis's plea 


that be is che YVa/koyn Cecil, and that the ſaid James WValkoyn ought not to hu 
parſon impar his action againſt him, becauſe he ſays that long before the (a IN 


, derives : / p 
ne town denture guinguepartite in the declaration mentioned, and before th 


to his patronſaid Philip Cecil in the ſaid declaration named had any ſeiſin of th 


rior lain- P,; 17 | | | 
5 ee advowſon, one Philip Cecil the elder, father of the ſaid Pi 


That P. Cecil Cecil abovenamed, was ſeiſed of the ſaid advowſon of the Vicarage 
ſen. being of the ſaid church as in groſs by itſelf as of fee and right; an 
pe Ju. being fo ſeiſed thereof preſented to the ſame, being vacant, Jam 
Philips to the Philips his clerk, who on that preſentation was admitted, inſtituted 
church, being and inducted into the fame church in the time of peace in time d 
: vacant temp. 


Car. 2. Thar the Lord Charles the 2d, late King of England; and that after. 


before the ſer- wards and before the making of the ſaid indenture guinguepartite i 
U-ment 15 the above declaration mentioned, to wit, on the 18th day of Jaun 


an. 1698. | | Ap" 
Fas in the year of our Lord 1698. at the pariſh aforeſaid, by a certiy 


and his indenture of bargain and fale then and there made between th 


o_ | rage ſaid Philip Cecil the elder and Anne his wife, and the ſaid Phy 


Cecil the ſon Cecil the ſon, in the ſaid declaration mentioned on the firit put 
ter . the one Henry Protart and Robert Price of the ſecond part, and Min 


(among other {07024 and Malter Cecil of the third part, (which is brought itt 
things) to court) in conſideration of certain ſums of money to the ſaid Phi 
HenryProbart Cecil the elder and Philip Cecil the fon paid, he the ſaid Philip Cu; 


and Ro. Price. 5 5 , 
to the uſe otthe elder, being ſo ſeiſed of the ſaid advowſon as aforeſaid, granted 


- Phil Cecil bargained, ſold and releaſed, and the ſaid Philip Cecil the fon i 


jun. for BS the ſaid declaration mentioned confirmed to the ſaid Henry Prat 
life, and after 


his death to and Robert Price, (in their actual poſſeſſion then being by virted 
the ule of the a bargain and ſale to them thereof made for the term of one who 
Frm eg "year, by indenture bearing date the day next before the day of tit 
aaate of the ſaid indenture, now brought here into court, and mak 
| between the ſame parties laſt mentioned) and their heirs and aliyn 
(amongſt other things) the advowſon, donation, free diſpoſition at 

right of patronage of, in and to the ſaid vicarage of the paril 

church of Skenfreth aforeſaid, with all its rights, members and ap 
purtenances ; to have and to hold the ſaid advowſon with the ay 
purtenances, (amongſt other things) to the ſaid Henry Probart ul 

Robert Price, their heirs and aſſigns for ever, to the ule and beo 

of the ſaid Philip Cecil the fon for and during the term of his nt 

ard for waittural life, and from and after his deceaſe, to the uſe of the bf 


= I me, male of his body lawfully begotten, and for want of ſuch th 
to the vie © | | 5 


. Caltfcn, then to the uſe and behoof of the right heirs of the ſaid Prud 


in fee. Cecil the elder for ever; by virtue whereof, and by force of the i 
33 of uſes, the ſaid PH Cecil the younger became and was 1 
red in tail; Of the ſaid advowſon as in groſs by itſelf as of fee-tail and 1 
that is to ſay, to him and the heirs of his body ifluing; and | 
Maid J Davis further faith, that the ſaid Philip Cecil the "I 

2 — 


0 


5 1 
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101 


ing fo ſeiſed of the ſaid advowſon, and the church being full of nl 58 
me (aid James Philips clerk, he the ſaid Philip Cecil the fon, by a % Toul 7 
certain Writing under his hand and ſeal granted unto the ſaid Jobn P. Cecil jun. 
_ EW in the declaration mentioned, the then firſt and next pre- 1 * 
{nation to the church whenſoever the ſame ſhould then firſt and J. Stephens. 
dent become vacant (if the fame ſhould happen to became vacant 
in the life-time of the ſaid Philip Cecil the fon), by virtue of which bat the 
want the ſaid John Stephens became and was poſſeſſed of the ad- church be. 
oon for the then firſt and next vacancy thereof, in caſe the ſame 3 vr 
happened to become vacant in the life-time of the ſaid Philip Cecil james Philips 
the ſon ; and the ſaid John Stephens being ſo poſſeſſed thereof, the in the life- 
church became vacant in the life-time of Philip Cecil the ſon by Cotes 6 
the death of the ſaid 7ames Philips, which vacancy of the church Jo. Stephens 
was the firſt and next vacancy thereof after the grant aforeſaid to Preſented 
the ſaid John Stephens by Philip Cecil the fon made as aforeſaid ; hos 
whereupon the ſaid John Stephens, by virtue of the ſaid grant pre- Afterwards 
ſented to the church ſo vacant the faid William Stephens, in the ſaid eh 5 ack 
declaration named, his clerk, who thereupon was admitted, inſti- gefendant 
toted and inducted in the time of peace, Sc. and afterwards at Wallwyn Ce- 
$topfreth Philip Cecil the fon died fo ſeiſed of the Taid advowſon as OTE OO. 
in groſs by itſelf, leaving iſſue male of his body ifſuing the faid and is feiſed 
Walkeyn Cecil, one of the defendants, whereby the ſaid Walluyn os = roaf 
Cecil became and was ſeiſed of the advowſon of the vicarage of the e 
church aforeſaid as in groſs by itſelf as of fee-tail and right, (that 
is to ſay) to him and the heirs male of his body iſſuing; and being That the 
o ſeiſed thereof, the church became vacant by the death of the ſaid church be. 
Valliam Stephens ; and the ſaid James Walkoyn having no right to 5 e 1 
preſent to the ſaid church, but uſurping upon the ſaid Malluyn Cecil, W. Stephens, 
to whom of right it did belong to have preſented a fit perſon to the ee vol 
| church, preſented the ſaid Richard Reece the elder, in the declara- uon 3 
tion mentioned, his clerk, who was thereupon admitted, inſtituted K. Reece ſen. 
and inducted in the time of peace, c. and the church afterwards ag the 8 
| became vacant by the reſignation of the ſaid Richard Reece the tiff again by 
| elder; and the ſaid James Walkeyn having no right to preſent to the ee rp, 
church, but uſurping again upon the ſaid Walkoyn Cecil, to whom e Jon. 
Jof right it did then belong to have preſented a fit perſon to the 
church, preſented to the church then vacant Richard Reece the 3 
younger, in the declaration mentioned, his clerk, who was there- full of R. 
upon admitted, inſtituted and inducted in the time of peace, &c. Cons 4 
and the ſid John Davis further ſays, that the ſaid Wallwyn Cecil 4 "A 


being ſo ſeiſed of the advowſon, and the church being full of the Rob. Wheeler 


ung under his hand and ſeal, granted to the ſaid Robert Wheeler in 
the declaration mentioned, the then firſt and next preſentation of 
the church whenſoever the ſame ſhould then firſt happen to become 
cant in the life-time of the ſaid Malluyn Cecil; by virtue of 
| FYY which 
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[aid Richard Reece the younger, he the ſaid Walkoyn Cecil, by wri- we next Rs 
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Eaſter Term 4 Geo. 3. 1764, 


Tha: we Which grant the ſaid Robert Wheeler became and was poſley | 
N the advowſon of the church for the then firſt and next — 
reſignation of thereof, in caſe the ſame happened to become vacant in the is 
R. Reece jun. time of the ſaid Walluyn Cecil; and the ſaid Robert Wheel he 
a ſo thereof poſſeſſed, the church became vacant in the life-time ; 
ſented Wall- the ſaid Yalkoyn Cecil by the reſignation of the ſaid Richard Raw 
br. rey the the younger, which ſaid vacancy of the church was the firſt any 
who reſigned, NEXt Vacancy thereof after the ſaid grant to the ſaid Robert Win 
and be being by the ſaid Walkoyn Cecil made as aforeſaid ; whereupon Ry 
_ ” Wheeler, by virtue of the faid grant, preſented to the church f 
tail male, end Vacant the ſaid Walluyn Cecil his clerk, who thereupon was 2 
8 6 _—_ 3 _ — in 7 time - Pe 4 the time a 
bis denz. George the ſecond, King of Great Britain, &c. and the church . 
| 1 ae became 1 the reſignation of the ſaid Walkuy 0 
ſented Yoon and the ſaid Walluyn Cecil being ſo ſeiſed of the advowſan 
Davis the groſs by itſelf as of fee-tail and right as aforeſaid, he Preſented t 
other defen- the church ſo vacant by the reſignation. of himſelf the faid % 
an Davis his clerk, who thereupon was admitted, inſtituted and b. 
ducted into the ſame, and long before the ſuing out of the origind 
writ of the ſaid James Walkwyn was and yet is parſon of the fam 
church imparſoned in the ſame on the ſaid preſentation of the fa 
and. then tra- Yalkoyn Cecil; without this, that the ſaid Philip Cecil the fon i 


Pen 2 the ſaid declaration named was ſeiſed of the ſaid advowſon of th 


Philip Cecil Vicarage aforeſaid as of fee and right in manner and form as the fa 
the ſon, in the James Wallwyn bath above alledged ; and this the ſaid Jobn Dau 


declaration. is ready to verify; wherefore he prays judgment if the aid Jun 
Malluyn ought to have his ſaid action againſt him, GS. 
3 TE G. Nara, 


The plaintiff imparls from Trinity 1762. till Michaelmas 176 
from Michaelmas till Hilary term 1763. 3 Geo. 3. and then ti 
Plaintiff replies as follows: | 


Replication to And the ſaid James Yalkuyn as to the plea of the ſaid Valm 
Wallern . Cecil ſays, that by reaſon of any therein alledged, he ought not! 
cil, the patron be barred from having his action againſt him, becauſe he ſays, tid 
2 ur after the ſuffering of the ſaid recovery in the ſame plea mentioned 
| Alledges that and after the death of the ſaid Philip Cecil the elder, the ſaid Phil 
Philip Cecil Cecil the younger, then being the heir at law of the ſaid Philp l. 
1 ct] the elder, and then being ſeiſed in fee-tail of the advowſon of ti 
Anne R. le. ſaid church, a certain fine with proclamations, according to the ford 
vied a fine of the ſtatute in that caſe made and provided, was Jevied in the con 
with proce Of the Lady Ann, late Queen of England, &c. of the Bench, i 
from the day of the Holy Trinity in three weeks in the fifth Je 
of her reign, before Thomas Trevor, &c. Juſtices of the ſame "_ 
and others, &c. between John Tryſt, Eſq; and William Powe, by 


The word plaintiffs, and the ſaid Philip Cecil the younger, deforcient ny 


vicarage is 
not in the fine 


SIS 


3 n 


% = a. 2 — 
_ — 1 
in 5 a = 
rf e 


wad ES — = 
nun ED DT 
- — = n 

— * f 


0 2 — b - 
— — — — — - 4 — 1 2 i - CENT . 
— —— / 
— > _ 


— 
n 


— 4 
— 
— L 


— 
— > - re a x 
* 


* * 


Eaſter Term 4 Geo. 3. 1764. 


— a 
— 7 ae 
— U— — — 
— 2 * 


—— Mom ere” 


— 
* "I" —_—  —— 


2 — 5 8 
— — —ä — —— ——— 
2 —U— 2 — 
= <4 2ST = Fes IE < 
* 3 4 — 
— * 2 - 
S — 
SS. — 
* 
— — 


rer things) of the advowſon of the ſaid church of Skenfreth, where- 
f a plea of covenant was ſummoned between them in the ſame 
Tut, that is to ſay, that the ſaid Philip Cecil the younger, did ac- 
knowledge the ſaid advowlon to be the right of the ſaid John, as that 
Which the ſaid Jahm and William then had of the gift of the ſaid 
blip, and he remiſed and quit-claimed the ſame from himfelf and 
8 heirs to the ſaid John and William and the heirs of the ſaid Jobr: 
ever; and moreover the ſaid Philip granted for himſelf and his 
cirs, that they would warrant to the faid Jobn and William and the 
rs of the ſaid John, the advowſon aforeſaid, againſt him the ſaid 
{4lip and his heirs for ever; and for that acknowledgment, remiſ- 
Ion, quit-claim, warranty, fine and agreement, the ſaid Jobn and 
illam gave to the ſaid Philip 9oo pounds ſterling; which ſaid 
ne ſo levied was engroſſed, and was afterwards ſolemnly read and 
roclaimed in the ſaid court of the Bench, according to the form of 
De ſtatute in that caſe made and provided, in manner and at the 
Imes following, that is to ſay, the firſt proclamation thereof, and 
pereupon made, was made on the 12th day of July in the term of 
e Holy Trinity in the 5th year of the reign of the ſaid late Queen 
e ſecond proclamation thereof, and thereupon made, was made on 
te 195 day of November in the term of Saint Michael in the ſaid fifth 
tar of the reign of the ſaid late Queen; the third proclamation 
tereof, and thereupon made, was made on the 3d day of February 
| the term of Saint Hilary in the 5th year of the reign of the ſaid 
te Queen; and the fourth proclamation thereof, and thereupon 
ade, was made on the ad day of May in the term of Eaſter in 
We !ixth year of the reign of the ſaid late Queen, as by the ſaid fine 
Wd proclamations thereupon made, now remaining of record in the 
Wd court of the Bench at Weſtminſter, may more fully appear; 
hich faid fine ſo had and levied as aforeſaid, was had and levied to 
uſe of the ſaid Philip Cecil and his heirs ; by virtue of which whereby he 
$4 fine, and by force of the ſtatute for transferring of uſes into 32 os | 
ſeſſion, the ſaid Philip Cecil the ſon became and was ſeiſed of the making 
 faid advowſon as of fee and right; and being fo ſeiſed thereof the 3 
rant the ſaid advowſon, in manner and form as in and by the * * 
declaration is above alledged; and the ſaid James Walkoyn fur- and that the 
Fr fays, that no entry, claim or action was ever made or brought me 1699 
aue time, or at any time whatſoever by the ſaid William Powell by barred for 
| Walter Cecil, or either of them, or any perſon or perſons what- want of eatry 
er claiming under them, or either of them, to avoid the Gaid nc þ i 
0 and that by reaſon of the ſaid premiſſes, the ſaid term became 
as barred and of no effect; and this the ſaid James Walkuyn is 
o verify; wherefore he prays judgment, and a writ to the 
P, Sc. together with his damages, on occaſion of the ſaid 
P<Ument, to be adjudged to him, &c. 


Tames Hewitt. 


And 


„ 


| 240 Faſter Term 4 Geo. 3. 1764, © 


* 


Replication to And the ſaid James Mallrvyn, as to the ſaid plea of the ſaid J 
the incum- 1 . | | al Joh 
bent's plex Davis by him above pleaded, as before ſays, that the ſaid Bl 
rakes iſſue on Cecil in the ſaid declaration above named, was ſeiſed of the 10 
the traverſe. advowſon of the vicarage aforeſaid, as of fee and right in Tis, 

and form as the ſaid James Walkoyn hath above alledged; and ha 

the ſaid Zames prays may be enquired of by the country, 


James Hewitt, 


Demurrer to And the ſaid Yallwyn Cecil, as to the plea of James Walkoyn aboe 
Nr ee pleaded in reply to the ſaid plea of the ſaid Valkeyn Cecil, fays, thy 
oy plea. the ſame replication, and the matters therein contained, are inf: 
cient in law for the ſaid James Wallwyn to maintain his ſaid 2Rin 

againſt him the ſaid Walluyn Cecil, and that he the faid Walky 

Cecil needs not to anſwer the ſaid replication ſo pleaded as aforeſaig 

and this the ſaid Yalkoyn Cecil is ready to verify; wherefore for war 

of a ſufficient replication in this behalf, the ſaid J/alkoyn Cecil pray 
judgment, and that the ſaid James Walluyn may be barred fro 

Incumbent maintaining his ſaid action againſt-him, &c. and as to the plea d 
avis joins the aforeſaid James Mallwin by him above in reply pleaded to th 
TO plea of the ſaid John Davis, and whereof the faid James Malt 
puts himſelf upon the country, he the ſaid Job Davis does fo like 
wile. 5 | 1 


The plaintiff imparls till aſter term 1763. and then joins 


demurrer, 


The plainif And the ſaid James Walkoyn ſays, for that he has above by rg 
beg de. plying alledged ſufficient matter in the law for him the ſaid an 
ES: Ialkoyn to have and maintain his ſaid action againſt the ſaid Yah 
wy? Cecil and John Davis, which the faid James Wallwym is rea 
to verify; which matter the ſaid Walluyn Cecil doth not deny, N 
any ways anſwer thereto, but intirely refuſeth to admit the veriſi 
thereof, the ſaid James Walkeyn as before prays judgment, and 

writ to the biſhop, &c. together with his damages, on occalion 
dhe ſaid impediment to be adjudged to him, &c. (James Heil 
Curia advifare And becauſe the juſtices here will adviſe themſelves of and cone; 
vlt. ing the premiſſes, whereof the ſaid James Walluyn and Walkoyn d 
have put themſeves upon the judgment of the court here, belal 
they give judgment thereon, a day is therefore given to the f 
Venire as Parties here, until the morrow of the Holy Trinity, becauſe thei 
wer to try the juſtices are not yet adviſed, Sc. and as well to try the ſaid 
— 9 2 above joined to be tried by the country, as to inquire what wy | 
mages if the ſaid James Malluyn hath ſuſtained by reaſon of the pfem 
2 be of and concerning which the ſaid James JValkeyn and. Walkeys 4 
3 LEY el * fa ok iy t here if it 

| the demurrer. have put themſelves upon the judgment of the cour bod 

happen that judgment thereon ſhall be given for the faid J 


Walkoyn ; therefore the ſheriff is commanded that he cauſe to f 


Faſter Term 4 Geo. 3 1764. 


TT : | 
dere twelve, Sc. by whom, Gc. and who neither, &c. to recog- 
| gize, G. becauſe as well, &c, 


| This caſe was twice argued at the bar, the firſt time in Trinity 

vrm laſt, by ſerjeant Hewitt for the plaintiff, and ſerjeant Nares for 
the defendants : the ſecond time by ſerjeant Burland for the plain- 
6f, and ſerjeant Aſpinal for the defendants. 


To ſhew the plaintiff's title, the declaration ſets forth, that Philip The plainti®s 
Cil on the 244% of December 1706, being ſeiſed in fee, of the ad- ee 925 
and right by deed of that date, upon his marriage, ſettled the ſame 

to the uſe of himſelf for 99 years, if he ſhould ſo long live, re- 

mainder to truſtees to preſerve contingent remainders, remainder to 

n Kyrle and the plaintiff James Malluyn for 500 years, re- 

mainder in ſtrict ſettlement; that the marriage was had, and Pbiliß 

(ci thereby became poſſeſſed of the advowſon for the term of 99 

jears, and on the I/ of June 1724. (the church being then full) grant- 

& the next turn to Jobn Stephens, who upon the next vacancy pre- 

{nted his clerk William Stephens ; that afterwards on the 1/7 of OFs- 

kr 1731. the church being full of William Stephens, Philip Cecil died 

poſſeſſed, and Jahn Kyrle died, whereby James Walkoyn (the plain- 

if) by ſurvivorſhip became poſſeſſed of the term of 500 years, and 

upon the death of William Stephens, preſented Richard Reece the 

elder, upon whoſe reſignation he preſented Richard Reece the young- 

er, upon whoſe reſignation, one Robert Wheeler by uſurpation pre- 

knted Malluym Cecil, one of the defendants, who has refigned, and 

bat the church is now void, and it belongs to the plaintiff to preſent, 


that Philip Cecil ſenior, the father of Philip Cecil in the declaration, in defedad. te 
tary term in the 10th year of King Mum. ſuffered a common reco- Wallwyn's | 
ery of this advowſen (among other things) with triple voucher pens a 
(wherein Philip Cecil the father was vouched, who vouched Pbilip — #4 s — 
(il the ſon) to the uſe of William Powell and Walter Cecil for the years ful 
tem of 1000 years, which term was ſubſiſting before, and at the ** 
ime of the making the deed of marriage ſettlement, and is till 
Luſting and unexpired, by reaſon whereof nothing in the adyow- 

bn ever paſſed by the deed of marriage ſettlement, into the poſ- 


7 


leon of Kyrle and the plaintiff James Walkoyn. 


1 be plaintiff s title in the declaration being rebutted by this plea, Plaintiff 7 
le plaintiff in anſwer thereto, replies that after the ſuffering the bus a me 
; ; Be ; 2 

tecovery in the plea, and after the death of Philip Cecil the elder, = He ag 


lie faid Philip Cecil the yaunger, then being bis heir at law, and to avoid it, 


then being ſeiſed in fee-tail of the advowſon levied a fine of the 1 


Wrufen of the church of Sen,. reth wherein he was conuſor , to the years is there- 
1 Q q q | uſe by barred. 


vowſon of the vicarage of the church of Skenfreth in groſs, as of fee ſhortly ated, 


The defendant Walkoyn Cecil ſets up a prior title, and pleads which is re- 
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uſe of himſelf and his heirs; by virtue of which fine and the . 
tute of uſes Philip Cecil the younger became ſeiſed in fee of the 0 
vowſon; and being ſo ſeiſed, made the marriage ſettlement in 
declaration, and that no entry or claim by the ſaid William pal 
and Walter Cecil or either of them, or by any other perſon what 
ever, claiming under them, or either of them, was made to a0 
the ſaid fine, and therefore the term of 1000 years is barred and 
no effect; to this, the defendant MWalluyn Cecil has demurreg 1 
th eplaintiff has joined in demurrer. . 


The general queſtion made in this caſe was, upon both the aroy 
ments, whether a fine of an advowſon in groſs with proclamatoꝶ 
and non-entry or claim, will bar a term of years. But as the cos 
at laſt did not determine this queſtion, it is not neceſſary to f 
down the arguments, but only the judgment of the court after in 
taken to conſider, which was given this term. 


Curia: It was admitted by the defendant's counſel on the outſet 
the argument, that a fine of lands with proclamations, accordingt 
the ſtat. 4 H. 7. c. 24. and five years paſt without entry or claim, ui 
bar the leſſee for years. 5 Rep. Saffyn's caſe, Cro. Jac. bo, 8.0 
1 Lev. 270. Freeman v. Barnes. Cro. Car, 110. Iſbam v. Min 


Carth. 100. Smith v. Pearce: but this is only in the caſe of H V Ma 
where the leſſee for years is ouſted ; for no fine ſhall bar any b plicable 
thoſe who are out of poſſeſſion, and whoſe eſtate 1s turned to a ud be 


according to Margaret Podger's cafe, 5 Rep. 105. 6, If leſſee f 
years is ouſted, and be in reverſion diſſeiſed, and the diſſeiſor dat 
a fine with proclamations and five years paſs, as well the lelſor 
leſſee are barred by their non-claim, and the leſſor ſhall not ha 
five years after the leaſe for years expired; ſo if a copyholder fort 
or in fee be ouſted, and the Lord difleiſed, and the diſſeiſor lei 
fine with proclamations and five years paſs, as well the Lord all 
copyholder are barred; and the Lord in ſuch caſe ſhall not Iv 
five years after the death of the copyholder for life. The differen 
ariſes from the words of the two ſavings in the ſtat. 4 H. 7. 
firſt ſaving extends to thoſe who have preſent right, and therel 
the five years begin to run from the time the fine was levied, © 
cauſe they might enter or bring their action immediately; the! 
cond ſaving extends to thoſe, who at the time of the fine lent 
cannot immediately have an action, or make an entry, and til 
fore they ſhall have five years after their action, right, tile, 6 
| firſt accrues. But the caſe at bar is not the caſe of a fine of Lal 
or of an advowſon appendant to a manor, but of an advowlol 
a vicarage of a church in groſs by itſelf, which at the time 
fine levied, appears by the pleadings to be in the poſſeſſion . 
liam Pcwel and Walter Cecil for a then, and preſent till ſub 


long term of years, which has never been deveſted or turned" 
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wht; for none of the parties to the fine, at the time of the levy- 

go thereof had any thing in this advowſon; at that time Philip Cecil 

be conuſor in the fine had never preſented to the church, nor did 

s grantee preſent till 25 years afterwards, and the conuſees are 

"ore rangers» It was infiſted for the defendants, that an eſtate in 

a adrowſon in groſs could not be deveſted or turned to a right, 

id that if it could, yet no fine can be levied of it, and if it could, yet 

o entry or claim could be made within five years after the fine le- 

ied, for the church was full at the time of the fine, and continued 

ul for above 20 years, as appears upon this record; to which 2 Roll. 

br. 352. Pl. 10. was cited in anſwer to ſhew that a fine may be 

"ied of an advowſon in groſs. And Ploud. 435. a claim may be 

ade at the church. It is certain that a fine bars nothing that is 

t deveſted or turned to a right; it is ſtrange there is nothing in 

| the books to ſhew whether a fine with proclamations, according 

the fat, H. 7. will bar a right to an advowſon in groſs; but 

tether it will or will not, we have now no occaſion to determine 

this caſe, for it appears moſt clearly that the parties to the fine The fingte 
the time of the levying thereof had nothing in the advowſon ; point upon 
d therefore upon that ſingle point we are all of opinion, that the _ _ 
antif has no title, and judgment muſt be for the defendant. 2 


M Many caſes were cited on both fides ; but as none of them are 
plicable to the point upon which the court gave judgment, it 
Wuld be perplexing the reader to ſet them down here. 


Mather verſus Brinker. C. B. 


IT was moved on the behalf of the defendant to ſet aſide a verdict Though the 
for the plaintiff without defence at the trial, becauſe the paper i* delivered 
dk of the iſſue delivered and paid for, varied from the record of ag karg . 
prius in this, vis. in the iſſue delivered in the beginning of Niſi prius, the 
declaration the plaintiff's name was James, but in the record of cute, refuſed 
prius it was John, which was the plaintiff's right name; and 3 
ſue delivered, in that part where the breach is aſſigned it was, 

regarding his promiſſes, &c. but in the record of Ni prius it was 


ding his promiſſes, &c. the word not being omitted. 


urig: This is a mere vitium clerict ; and could not poſſibly pre- 
ce the defendant at the trial; and the caſe in 2 Stra. 1131. is 
'onger caſe; ſo the rule to ſhew cauſe why the verdict ſhould 


be {ct aſide was diſcharged. 
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A new trial 
was refuſed in 
an action of 
treſpaſs and 
impriſonment 


under a ſecre- , 


tary of ſtate's 
warrant, 
where 1000]. 
damages were 
given for fix 
days impri- 
ſonment, and 
the entring 
plaintiff's _. 
houſe and ſei- 
ſing his books 
and papers. 


buſineſſes and circumſtances of the plaintiff, and his clients, became 
and took, and cloſely impriſoned the plaintiff for nine month, 


maintenance during his impriſonment ; and in obtaining his legal 
diſcharge and releaſe therefrom, againſt the peace, &c. to the di 


ing the plaintiff and detaining him for fix days and an half; tht 


the private papers, books, letters, and correſpondences of the plan- 


there ſeiſed, took and carried away 500 printed charts, and a grat 


court, as to the breaking and entring the dwelling houſe, continuing 
there, diſturbing the plaintiff in his poſſeſſion, forcing open the {aid 


and yet is one of the Lords of the King's privy council, and one 0 
his principal ſecretaries of ſtate, and that he on the 62h of Neven 
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— — 


Arthur Beardmore an Attorney, Plaintiff 

. ver ſuus nos 

Nathan Carrington, James Watſon, 'Tho- 
mas Ardran and Robert Blackmore, four Defendant 
of the King's Meſlengers in ordinary, J _ | 


"THIS was an action of treſpaſs and falſe impriſonment, tel 
I plaintiff declared that on the 117% of November 1762. the de. 
fendants broke and entered bis dwelling houſe at London, in the p. 
riſh of St. Stephen Wallbrooke, in the ward of Wallbrooke, and cor. 
tinued therein four hours, diſturbed him in his poſſeſſion, broke an 
forced open ſeveral doors of the rooms, and broke and ſpoiled the 
locks, bolts and bars thereof, and broke and forced open many] 
boxes, cheſts, bureaus, ſcrutores, writing deſks, drawers and cu 
boards of the plaintiff in his houſe, and the locks thereof, and 
ſearched and examined all the rooms in the houſe, and all the. boxes 
Sc. ſo broke open; and read over, pryed into, and examined al 


* 


tiff and his clients, whereby the ſectet and private affairs, concerns 
and were wrongfully diſcovered, and made public; and then and 
many other papers, printed and written, (particularly mentioned) 
whereby he was hindered from following and tranſacting his lawtil 
affairs and buſineſs, and was thereby put to great expences in hu 
mage of the plaintiff 10000/, 
The defendants vleaded firſt Not guilty ; and 2dly, by leave of thelf 


doors, forcing open the boxes, cheſts, &c. and examining his pt 
vate papers, &c. and carrying away the goods, &c. and impriſont 
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plead that the plaintiff ought not to have his action againſt them 
becauſe they ſay, that before the treſpaſs, Gc. was ſuppoſed to ( 
committed on the 6th of November 1762. The Earl of Halifax vi 


1762. made his warrant under his hand and ſeal directed to the if 
fendants, four of the King's meſſengers in ordinary, by which wit 


rant the Earl did, in the King's name, authorize and * 
1 , 


. —— On —— - A 
6 © 5 
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them (the defendants) taking a conſtable to their aſſiſtance, to make 


in the ſaid warrant to be the author, or one concerned in the writing 
of ſeveral weekly very ſeditious papers, intitled the Monitor or Bri- 
10 Freebolder, number . 58, 360, 373, 376, 378, 379 
and 380. London, printed for F. Wilſon and J. Fell in Pater Neſter 
rw, which contained groſs and ſcandalous reflections, and invec- 
tives upon his majeſty's goverment, and upon both houſes of par- 
lament, and him the ſaid Arthur Beardmore having found to ſeize 
and apprehend, and to bring him together with his books and pa- 
pers in ſafe cuſtody, before the ſaid Earl of Halifax, to be examined 
concerning the premiſſes, and further dealt with according to law, 


dants to be executed; that they took C. V. a conſtable to their 
zftance, and on the ſame day in the declaration, they went to- 
wards the plaintiff's houſe and found him near to it, and did there 
ſize and apprehend him by virtue of the warrant, and immediately 
the ſame day about 10 o'clock in the forenoon being the time 


to ſearch for, and ſeize the books, papers, &c. of the plaintiff, and 
to bring them with the plaintiff, before the Earl of Halifax, ac- 
cording to the exigency of the warrant ; and ſo the defendants go 


papers, Gc. to Lovel Stanhope, an aſſiſtant of the Earl of Halifax, 
and a juſtice of peace for Weſiminſten to be examined, and that they 
kept the plaintiff in cuſtody, till he gave bail for his appearance in 
the King's Bench, the then next term to anſwer to ſuch matters 
5 ſhould be objected againſt him, and then the defendants by order 
of the Earl of Halifax diſcharged the plaintiff, and they ſay that 
he was neceſſarily put to expences by ſuch detainer, which is the 


upon iſſue was joined; and at the trial the jury were directed to aſſeſs 
damages under an idea that the treſpaſs and impriſonment commit- 
ted under this warrant could not be juſtified by any plea whatſo- 


on ©; and they found a verdict for the plaintiff, and gave him 10000. 
oo bmages. FS 


It was moved by the King's ſerjeants that the verdict might be 


los: 


The plaintiff called his clerk David Merideth, who proved that 
n the 117% day of November 1762. he found all the defendants in 


ug the drawers and taking out papers; that they demanded the 
Rr PlwKklintiff's 


qi& and diligent ſearch for the ſaid Arthur Beardmore, mentioned 


Ge. that the ſaid warrant was, that day, delivered to the defen- 


when, &c. entred his dwelling-houſe, (the door being then open) 


on and juſtify the treſpaſs aforeſaid, and fay they delivered the books, 


lame treſpaſs complained of; there is another juſtification much to 
tie ame purpoſe ; the plaintiff replied de injuria ſua propria, where- 


t alide for exceſſive damages; upon ſhewing cauſe the Lord Chief 
Juſtice ſtated the ſubſtance of the evidence given at the trial as fol- 


be plaintiff his maſter's houſe, and in the private office there, open- 
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| plaintiff's file of letters, and examined them back till the N 


this witneſs proved that the plaintiff was then concerned in a 
many cauſes depending, as an attorney, that he ſent for Mr, Vin. 


that while the plaintiff and this witneſs were confined in the houſe 


paying any fees, 


concerned in ſome cauſes for him at that time, and that he defired 


by the defendants to ſpeak to the plaintiff privately, and to writ] 


rom term to term for ſeveral terms. It was admitted on all fcc 


defendant Carrington then ſaid *that was ſufficient ;” afterwards tj. 
went into the publick office, and there opened the. deſk, took out 
the books, and looked into the ledgers, but did not break any def; 
or drawers open, becauſe the plaintiff opened the ſame for 


| 1 1 hem, 
afterwards they took the plaintiff and this witneſs away in a coat. 


ach 
great 


bolt to manage his buſineſs while he ſhould remain in confinemer; 
that no violence was offered to the perſon of the plaintiff, and thy 
his wife was permitted to be with him; that this witneſs bad 
actions depending againſt the defendants and Lord Halifax; thy 
the defendants refuſed to permit one Mr. Collet, who was a cliew 
of the plaintiff, to converſe privately with him about his buſineſs, 


of the defendants, he the plaintiff was ſuffered to go into any pan 
of the houſe, and after ſix days impriſonment, they were both dif. 
charged, upon entering into recognizances to appear in the King 
Bench the then next term, and for their good behaviour, without 


Mr. Collet, a client of the plaintiff, ſwore that the plaintiff ns 
to ſpeak with him in private about his buſineſs, but he was refuſed 


down what he wanted to ſay; that pen and ink were refuſed to 
him, but the defendants told him he might ſpeak publickly to the 
plaintiff in the hearing of the defendants if he pleaſed. It was allo 
proved that the plaintiff was then refuſed the liberty of writing a 
letter to Mr. Alderman Beckford, one of the members of parliament 
for the city of London; this was the ſubſtance of the plaintiff's el 


For the defendants, Love! Stanhope, Eſq; deputy ſecretary Ul 
ſtate, aſſiſtant to Lord Halifax, was called, who ſwore that his bu 
ſineſs was to look into, and examine all papers touching the govert- 
ment; that he took an oath of office, and was to pay obedience t0 
the orders of the ſecretary of ſtate; he ſaid that on theſe occaſions 
when the meſſengers have a man in cuſtody, they are not to © 
any thing without his orders; that Lord Halifax ordered the Plain 
tiff to be bailed, and that he was continued upon his recognizansy 


— - — — — 
—— — IS 1 — + — 


at the trial, that there have been a great many precedents of wir 
rants of the like ſort with the preſent for ſeiſing perſons and pap" 
Se. and for all forts of crimes or offences, let the offence be waa 
it would; and this was the ſubſtance of the defendants evidence. 
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For the defendants it was ſaid, that for fix days and an half con- 
gement in a meſſenger's houſe, where little or no injury had been 
Jone either to the plaintiff's perſon, houſe or goods, 1000 J. were |t 
«xcefſive and outrageous damages, and that if the court ſaw that i 
they were exceſſive, they had power to grant, and would grant a 
new trial, even in caſes of fort. It is ſaid the caſe of Mood and Gun- 
n, Styles 466. Mich. 165 5. is the firſt inſtance of granting a new 
ral; but this ſeems to be a miſtake, for there were new trials | 
anted long before, as appears from this, viz. that it is a good 
challenge to a juryman to ſay that he hath been a juror before in wag 
the * lame cauſe. Per Holt C. J. 2 Salk, 648. it is true that - N. This Wl 
in Ree and Hawkes, 1 Lev. 97. it is ſaid by Tuiſden juſtice, that might be in 
the new trial in Mood and Gunſton was not merely granted . 
| | | , a N oof venire facias 

exceſſiveneſs of damages, but for tampering with the jury ; but de novo a. 
115d, 131, and in 2 Mod. 151. it is faid that the new trial in verdad bere 
und and Gunſton was for excefliveneſs of damages; that was an b —_ 2 
aon for words, and is a caſe in point, that the court has power to —_— 
grant new trials in caſes of tort for exceſſive damages; ſuppoſing new 
trials firſt began in the reign of Charles the firſt, yet it appears from 
the year-books long before that time, that courts of juſtice (not ha- 
ring then come into granting new trials) when they ſaw reaſon for 
i, either leſſened or increaſed the damages, as they do in the caſe 
of naibem to this day, upon view of plaintiff's nahem and identify- 
ing his perſon, and for this perpoſe theſe caſes were cited from the 
jar-books, Mich. 22 Ed. 3. fol. 11. c. 10. which was a battery. 
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' Mich. 3 Hen. 4. fol. 4. c. 16. Mich. 7 H. 4. 31.6. c. 15. in con- 
1 pracy where the plaintiff releaſed part, or the court would have 


ardged the damages according to their conſcience, Eaſter 8 Hen, 


J ; fil, 23. c. 9. the juſtice of Ni prius thought the damages too 
n tle, yet they would not increaſe them without ſeeing the mathem. 
lich. 19 H. 6. 10. 6. c. 28. Trin. 32 H. 6. 1. 4. c. 2. in debt 
the parties were at iſſue, and the jury found for the plaintiff da- 
mages bs, 8 4. and coſts 20s. the court iscreaſed the damages to 
11s, and 4d. more. Dyer 105, Palm. 314. From theſe ancient 
I * t was argued that courts of juſtice have in all times con- 
"_ red themſelves authorized to review the damages given by 


ies in all kinds of actions, and either to abridge or increaſe them; 


* 
tons 9 
"I 0 N o . . 
7 1 eg practice has been diſuſed, and abridging damages by 
Lin art has been looked upon as unconſtitutional, new trials have 


Kn granted for exceſſive damages. 


hi plaintiff it was ſaid, that new trials can only be granted 
4 #4 be court can clearly fee that the jury is miſtaken, or 
3 ehaved themſelves; all the caſes of new trials tend to 
25 A where the court have no meaſure to direct them, the 
grant a new trial, there muſt be ſome infallible mark for 


2 them 
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here lie in ſpeculation. That the miſconduct of JUries ſeems 1 
have been the firſt occaſion of new trials. It is ſaid new trials Were 
firſt introduced to prevent attaints, but an attaint would not lj x 


mages are exceſſive or not, The caſe in Ses 466. was not for ex 
ceſſive damages, but for tampering with the jury; it was ſaid in that 
.caſe to be a packed bujineſs, in the caſe of Lord Townſend for words 

. 9 


2 Mod. 150. the court ſaid they had no ground, whereby they 
could meaſure the damages, and refuſed a new trial. A9 and 4M 


before us, before we can ſay they are exceſſive. The jury wer 
the treſpaſs under this warrant by any manner of plea whatſoene 
caſes they corrected the damages from evidence laid before them 
There is great difference between caſes of damages which be ce 
goods where the ſum and value may be meaſured, and actions 
impriſonment, malicious proſecution, ſlander, and other perſonal lun 


a writ of inquiry of damages, the latter being only an inqueſt of ofic 


 maibem, courts have in all ages interpoſed in that ſingle inſtane 


Faſter Term 4 Geo. 3 ma : 


: . . . EET... 
them to go by, in the caſe; no two judges in the world can; ; 
what damages ought to be given in the preſent caſe, for mal 


this caſe, for there is no poſſibility of pointing out how far the dh. 


Comb, 357. is not to the purpoſe ; Lord Holt aſked the Jury upon 
what ground they went, which they refuſed to anſwer him, and f 
were guilty of a miſconduct. 


Curia: We are called upon, on our oaths to ſay, whether tles 
are exceſſive damages or not, and ought to have very clear evidence 


directed to aſſeſs damages for the plaintiff according to the evidend 
given, under an idea, that the defendants could not by law juſt 


It is clear that the practice of granting new trials is modern, and tu 
courts ancienly never exerciſed this power, but in ſome particul 


tainly ſeen, and ſuch as are ideal, as between afſumpit, treſpuſ 


where the damages are matter of opinion, ſpeculation, idea 
there is alſo a difference between a principal verdict of a jury, a 


to inform the conſcience of the court, and which they might Iu 
aſſeſſed themſelves without any inqueſt at all; only in the cal ꝗ 


only; as to the caſe of the writ of inquiry in the year- book of H. 
we doubt whether what is ſaid by the court in that caſe be fig 
That they would abridge the damages unleſs the plaintiff would rel 
part thereof, becauſe there is not one caſe to be found in the yeal 
books wherever the court abridged the damages after a pine 
verdict, and this is clear down to the time of Palmer's Rep. 3! 
much leſs have they interpoſed in increafing damages, except in 
caſe of maibem; one fide ſays no attain? lies (in caſes of tort) i 
exceſſive damages; the other fide ſays it does; we give no 0pm 
as to that point; but it is ſaid in 100 caſes in the books that an 
taint does lie, See 10 Rep. 119. Lord Cheney's caſe. 
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all. or moſt of the caſes of new trials, are where juries have 

+ miſdemeaned themſelves contrary to their oath ; in the Caſe in ® The judge 

gabe 406. the miſconduct of the jury was certainly an ingredient, who tried the 


nd ſo it appears from the caſe in 1 Lev. 97. Some books ſay | Span 


was a trial at bar, and it is highly probable there was ſome evidence court the 

kt the jury had been tampered with; and this was certainly the * 
ery firſt caſe of a new trial, and from that period the courts have 111 616. * 
rerciſed the power of granting new trials in ſeveral caſes; as 3 Keb. 351. 
ghen the jury find contrary to the judges directions in point of pt: #48: | 
bu, when they find directly contrary to the evidence, (that is to 452. 451, 
00 againſt evidence all on one fide, for if there be evidence on Bacon ver. 


th fides, the court never interpoſes in that caſe; as to granting * 


the firſt new trial in Siles 466. there is great reaſon (as was ſaid 8 Ann. C. B. 
before) to think it was for miſbehaviour in the jury; it was an ac- now * ſtay 
on for words; ſo was the caſe of Lord Townſend, 2 Mod. 250, the jodgmen 
fr words, and 4000 J. damages, where the court refuſed to grant a judge's certifi- 
jew trial; and if a court could not ſay that thoſe damages were exceſ- pale 2 

ſve, they can hardly ſay that damages are exceſſive in any caſe of 8 
under whatever; and this caſe has never been contradicted or de- miſdemeanor 


med to be law; the caſe of Af and Afb, Comb. 3 57. was plainly 4 A ſes 
fr the miſdemeanor of the jury in refufing to anſwer the judge 306, 307, Kc. 
when he aſked what ground or reaſon they went upon; to be ſure Cre. Jac: 210. 
judges are to adviſe, but not to controal juries; and my Lord Holt phos 


nd the King's Bench did right, in granting a new trial in that caſe. 
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In the cafe of Milmot v. Berkley, Trin. 31 & 32 G. 2. B. R. which 
aa action for criminal converſation, the jury gave 500 J. da- 
mages againſt the defendant, and upon affidavits that he was only a 
ee in low circumſtances, and unable to pay fo large a ſum, it 
s moved for a new trial, but the court refuſed to grant even a 
u e to ſhew cauſe, becauſe in caſes of fort the jury are the only 
proper judges of the damages: We are now come to the caſe in 
. 091. Chambers v. Robinſon, which ſeems to be the only caſe 
 icrever a new trial was granted merely for the exceſſiveneſs of 


mages only; we are not ſatisfied with the reaſon given in that 

le, and think it of no weight, and want to know the facts upon 
ol Waich the court could pronounce the damages to be exceſſive; the 
le Wiiincipic on which it was granted, mentioned in Strange, was 10 
re he defendant a chance of another jury; this is a very bad rea- 
1 for if it was not, it would be a reaſon for a third and fourth 
z a, and would be digging up the conſtitution by the roots, and 


a occfore we are free to ſay this caſe is not law; and that there is 
dot one fingle caſe, (that is law), in all the books to be found, 
Mere the court has granted a new trial for exceſſive damages in 
0 48 tlons for 7977s, b Markham 8. 
Middleton, 


Trin. 19 Geo. 2. B. R. Per curiam, the jury are the ſole judges of the damages in Caſes of torts. 
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Faſter Term 4 Geo. 3. 1764, 


N, li. term ſhould not be granted muſt be diſcharged. Per totam curiam. 

8 Geo. 2: | | | | 

B R. Smich g.. Boucher In treſpaſs and impriſonment damages on a writ of inquiry, 200 l. Skinner move 
to let it aide for exceflive damages; but per coriam, in tort the jury are the proper Judges, 


were to meaſure the damages by what the defendant had ſuffered by 


thought a groſs abſurdity by the judge who preſided there, 


down any rule that there can never happen a caſe of ſuch exceſſye 


„ cuted, and the magiſtrate who granted this illegal warrant;“ þ 


the King's ſubjects; we cannot ſay the damages of 1000 “. af 


It was ſtrongly argued at the trial of this cauſe, that the jur 


this treſpaſs and ſix days and an half impriſonment ; but this Was 


We deſire to be underſtood that this court does not fay, or |; 


damages in tort where the court may not grant a new trial; by i 
that caſe the damages muſt be monſtrous and enormous indeed, ang 
ſuch as all mankind muſt be ready to exclaim againſt, at firſt blug, 


The nature of the treſpaſs in the preſent caſe is joint and every. 
and the plaintiff has ſtill another action againſt lord Halifax, who 
it is ſaid is more culpable than the defendants, who arg only ſe. 
vants, and have done what he commanded them to do, and there. 
fore the damages are exceſſive as to them: but we think this is ng 
topic of mitigation, and for any thing we know the jury Wipht 


Jay, © we will make no difference between the miniſter who ee. 


the court muſt conſider theſe damages as given againſt lord Halifay, 
and can we ſay that 1000 J. are monſtrous damages as againſt hin, 
who has granted an illegal warrant to a meſſenger who enters into 
a man's houſe, and prys into all his ſecret and private affairs, and 
carries him from his houſe and buſineſs, and impriſons him for fir 
days; it is an unlawful power aſſumed by a great miniſter of ſat; 
can any body ſay that a guinea per diem is ſufficient damages n 
this extraordinary caſe, which concerns the liberty of every one «ti 


enormous, and therefore the rule to ſhew cauſe why a new tral 


Try Term 


4 Geo. 3. 1764. 


Grey ver/us Jones executrix, &c. C. B. 


Y 


HIS was a ſcrre facias againſt the defendant to ſhew To a ſcire fa- 


cauſe why the plaintiff ſhould not have execution of his cias to ſhew 


. ſe wh 

debt and damages recovered by judgment of the court vlaintif 4 

% againſt her teſtator; the defendant pleaded, that the'thould not 
ſhintiff ought not to have his action againſt her, becauſe ſhe ſays ring og 


that ſhe the defendant, after the recovery of the judgment, and be- juagment, the 


. ; . . . ; 
be the ſuing forth the writ of /c:re facias, to wit, on the firſt day ky ge 
ober in the year of our Lord 1763. at K. in the county of S. Poe 
bid to the plaintiff the debt and damages in form aforeſaid reco- not to have 
wered; and this ſhe is ready to verify; wherefore ſhe prays judg- bis acon im- 

2 5 5 R A F ſtead of ought 
ment if the plaintiff ought to have his ſaid action againſt her, Sc. not to have 
the plaintiff demurred, and the defendant joined in demurrer. It execution, 
[was objected for the plaintiff, that the plea was bad, in alledging aud vi 

1 | ; | | . © enough. 

that the plaintiff ought not to have his ac, &c. for that a ſcire 
cia quare executio non, &c. is not an action. To this it was an- 
ſwered for the defendant, that a releaſe of all actions will bar a ſcire 
[125 upon a judgment. 1 f. 190. b. that all writs, whether 
gina or judicial, which require an anſwer by way of plea, are 
froperly actions, or ſuits, 2 Sal. 603. 2 Infl. comment on far. 


em. 2. C a ſcire facias to repeal a patent is an original 
7, 0 0 45. . 2 Pad <a 8 


Alon. 


(uria: This plea is a little informal; the old way of pleading 
Was for the defendant to ſay, that the plaintiff ought not to have 
cabin, Cc. by virtue of the recovery aforeſaid, becauſe, &c. 
bat as we muſt take this plea to be true, and not a ſham plea, we 
vil ſupport it if poſſible ; Lord C+e ſays, that albeit a ſcire facias 
„ a judicial writ, yet becauſe the defendant may thereupon plead, 


e 8 : 0 . | . 
> fre /cias is accounted in law to be in nature of an action, 


nd therefore a releaſe of all actions is a good bar of the ſame. 
17 7 ® ; 4 : 1 

Ik 290. H. Wherever a writ requires a plea, it is an aQion ; 
ad though a plea be informal in 1is concluſion, or beginning, yet 
2 | x 


plaintiff ought | 
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1764. 


252 Trinity Term 4 Geo. 3. 


In a little 
aſſault and 
battery 200 I. ; 
damages not and 200/. damages; and now it was moved to have the verdict | 
exceſſive, and 
a new trial 

was refuſed. 


—— 


if it prays a right judgment; courts have always rejected the ing 
mal words, and given judgments according to the right and er 
of the cauſe. So the plaintiff moved for leave to withdraw his . 
murrer on payment of coſts, and to reply de novo; which was wa 


Grey againſt Sir Alexander Grant, Bart. a Member a 
Parliament. C. B. 


T* HIS was an action of aſſault and battery, tried at Guilty 
London, wherein the jury gave a verdict for the plaintif 


aſide, and a new trial, for exceſſiveneſs of damages. The caſe upal 
the evidence was as follows: | 


Captain Holland of the ſhip Nancy, having brought from the 
Teſt-Indies a turtle for the plaintiff Mr. Grey, and which was hi 
property, and it having been, by miſtake, delivered to the & 
fendant; the plaintiff went to him and demanded it of him; by 
he ſaid he had invited ſome friends to dine with him upon it, an 
refuſed to deliver it, or to pay for it, and that the plaintiff migh 
take his remedy ; and pointing at the plaintiff, ſaid, * If hat may 
« was to aſk a turtle of me I would give him one“; the plainti 
anſwered and ſaid this is very ungenteel, and the defendant ſhow 
the plaintiff out of his houſe with his elbow, who thereupon aki 
the defendant if he would waive bis privilege of parliament, bu 
the defendant refuſed to do it; plaintiff then ſaid to him, you at 
a ſcoundrell, and defendant gave him a blow upon the face, whit 
cauſed a black eye; the plaintiff alſo demanded the turtle by a {tte 
and required the defendant to reſtore it; captain Holland alſo 
formed the defendant that the turtle had been delivered to hi 
by miſtake, and deſired him to reſtore it, but the defendant lai 
A turtle T have got, and what ] have got I will keep” ; the caplil 
told the defendant if he wanted a turtle to entertain his frient 
there was one then at the Jamaica coffee-houſe to be ſold, and i 
might buy hat; the defendant anſwered, © you may buy it youre 
I will keep that I have got;“ then the plaintiff ſaid to the a 
fendant again, I come here to demand my right, and if you 
not give it me I will take my remedy at law, if you will waive J0 
privilege; the defendant anſwered and faid, © In ſuch a ifi 
* buſineſs as this I will not waive my privilege, but in 2 m 
e of property I would waive it”, One Falconer was called a 
_ witneſs to prove he was preſent at this diſpute, and could not 
member that any blow was ſtruck by the defendant, he bad ol 


every thing which made in favour of the plaintiff, but — 


Trinity Term 5 Geo. 3. 1764. 253 
every thing which made for the defendant; ſo it Was a meaſuring 
aft whether A blow was ſtruck or-not ; however the jury found for 
the plaintiff, and 200/, damages. 
(uria: T his was a quarrel between two gentlemen, and has | 
been properly tried by a ſpecial jury of merchants of London, who I 
ire the proper judges of the damages; when a blow is given by | 
ne gentleman to another, a challenge and death may enſue, and i 
herefore the jury have done right in giving exemplary damages; if 
the plaintiff has been uſed unlike a gentleman by the defendant in a 
{riking him, witholding his property, and infiſting upon his privilege, Mat 
ill of them tending to provoke him to ſeek his revenge in another 10 
way than by law, and therefore we think the damages are not ex- R 
eee. Rule to ſhew cauſe why a new trial ſhould not be had, bi 
diſcharged per totam curiam. e i 
— == = ——— 1 
14 
. an 
| 41 
Michaclmas Term | 
5 Geo. 3. 1764. 
Cox verſus Rolt. C. B. 5 0 
HIS was a ſpecial action upon the caſe againſt the defen- Practice. il 
dant for deflowering the plaintiff's daughter per quod ſer- * _ 0 
oe  vitium amiſit; the defendant having pleaded the general ee e 00 
115 iſſue, now moved for leave to withdraw that plea, and to dant to 25 + 
I pad the fame plea again, together with the plea of the ſtatute of ne _ Wl 
ations; upon an affidavit made by the defendant's attorney, that limitations. j | 
i the time when he was bound to plead by the rule of the court, = 
ad then pleaded the general iſſue only, he was not fully inſtructed 1 
by his client what to plead ; and upon citing a fimilar caſe in B. R. {1 
a Vile v. Barry, wherein that court permitted hs, upon an affida- 1 
'it made by the very ſame attorney, that he was preſſed for a plea, if 
"ad was obliged to plead before he was inſtructed, and therefore 4 


beaded the general iſſue to prevent judgment. 


* 


— 
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Y 


„ 


Upon ſhewing cauſe it was inſiſted for the plaintiff, that the ge. 
neral rule of both the courts of B. R. and C. B. is to permit a def, 
dant to withdraw a ſpecial plea, and plead the general iſſue, but Not 
vice verſ; and many caſes were cited to ſhew this to be the prac. 
tice, which was agreed to be ſo by the court; and it was faid thy 
in the caſe of Vile v. Barry the attorney was ſurpriſed, not inſtructed 
and pleaded the general iſſue to prevent judgment; and for that req 
ſon the court of King's Bench deviated from the general practice in 
that particular caſe; but here the affidavit made by the fame 2. 


torney does not go ſo far, and therefore the rule ought to be dl. 
Charged. i I wo 


Curia: It is a good maxim, that the law will rather ſuffer | 
particular miſchief than a general inconvenience ; general rules f 
practice mult be ſtrictly obſerved for the ſake of certainty, or prac. 
tiſers will be negligent. Indeed under very ſpectal circumſtances, th 
court will permit a defendant to add a ſpecial plea ; in a late ca 
of public concern, the defendant being adviſed by his counſel thut 
he might give the ſecretary of ſtate's warrant in evidence upon the 
plea of the general iſſue, pleaded Hat plea only; the judge befor 
whom that cauſe was tried, having been of a contrary opinion, i 
was afterwards moved in a fimilar caſe of Yikes v. Webb, to with- 
draw the general iſſue, and plead the ſame plea again, and a ſpe- 
cial juſtification under the ſecretary of ſtate's warrant, which was a 
lowed by the whole court; the defendant at the time of pleading 
the general iſſue only, being ill adviſed by his counſel, and not 
knowing then the opinion of the judge who tried the former ſimi 
cauſe ; beſides, hat ſpecial plea was allowed to try the real merit 
of the caſe, but the plea of the ſtatute of limitations is not to h 
favoured, becauſe it excludes the merits; the court gives leave to 
add a plea for the furtherance of juſtice, but to permit this plea a 
the ſtatute of limitations, would not be ſo. The rule was diſchatq 
ged per totam curiam. Serjeant, Hewitt and Davy for the deict 
dant, Serjeant Burland for the plaintiff. : 
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Pennant. C. B. 


I” res LH JECTMENS of lands in the county of Scmerſet, tried at ti 
eee Wo aſſizes 1 April 1763. verdi& for the plaintiff ſubject to i 


1 | manor of co. 


i pyhold lands Opinion of the court upon this caſe ; which ſtates, that the premilt 
1 to ud Wie in queſtion are parcel of the manor of the rectory of Compton Marti 
| immediately , f f col 
is void. in the county of Somerſet, and have been held by copy © | 

roll of that manor time out of mind, of which manor the recior 

the ſame rectory for the time being is the Lord. 


1 | 


I 


Firebraſs, on the demiſe of Jane Symes widow, erjil 


— FI r wo . mth. 


— 


84405 
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* 


— 


hat the Reverend Milliam Symes clerk, on the 20th of February 
1520. was rector of the ſaid rectory, and lord of the manor of the 
45 rectory ; that the premiſſes in queſtion, being in the hands of 
the ſaid William Symes the lord upon the death of the laſt tenant 


n the 20¹b of February 1726. demiſe the premiſſes in queſtion to 
he leſſor of the plaintiff Jane Symes, by copy of court roll; to hold 
o the ſaid Jane Symes, Richard Symes and Chriſtian Symes for the 


efively, according to the cuſtom of the ſaid manor, as they were 
named in the {aid copy. | 


That at the time of the demiſe to the ſaid Jane Symes, ſhe was 
the wife of the ſaid William Symes lord of the manor, that the ſaid 
iliam Symes died in the year 1750. and that the defendant upon 
his death became, and ſtill is rector of the ſaid reQory and lord 
o the manor, and thereupon entred into the premiſſes in queſtion, 
nd is in poſſeſſion thereof. 


The queſtion is, whether the demiſe by copy of the court roll, 
by a lord of a manor to his wife, be good in law or not: 


This caſe was argued twice at the bar, and being quite new, no 
mthority could be cited to ſhew, whether the grant of this copy- 
bold immediately from the huſband (lord of the manor) to his wife 
ws good or bad ; nor did it appear to the court, that there was 


nds by copy of court roll to his wife immediately, without the 
ntervention of a third perſon, and therefore it would be nugatory, 
b ſet down the caſes cited by the counſel who argued ; for the 
vurt cited no caſe that I heard. 1 


(uria: As this was a proviſion by a huſband for his wife, we 
mould be glad (if poſſible) to get over that maxim in law, © that a 
' huſband and wife are one perſon”, and therefore cannot grant 
nds to one another; ſo where there is no particular cuſtom in a 
nor, the common law muſt take place; this is an original vo- 
Inter grant by the huſband to the wife, who cannot by law take 
imately from him, any more than a monk who is dead in 
, and Conſidered as no perſon; ſo here is no perſon to take, 
the wife and huſband are only one perſon. We are dealing with 
andamental maxim of the common law, and might as well repeal 


and immediately to the wife to be good, and where there is not ſo 
uch as the ſhadow of a perſon intervening. The Poſtea was or- 
red to be delivered to the defendant, reluclante totd curia. 


thereof, as rector of the ſaid rectory, and lord of the manor, did 


-m of their lives, and the life of the longeſt liver of them ſuc- 


ber any ſuch cuſtom in his, or any other manor, for a lord to grant 


ic firſt ſection of Littleton, as determine this grant from the huſ- 


Wilkes, 
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The title of 
the declara- 

tion made a- 
greeable to 

the truth of 
the fact. 


neous, and therefore he has a right to intitle it in this manner; tht 


conſidered by relation as a declaration of the firſt day of the term i 


declaration is to be conſidered as of the firſt day of the term (which 
it ſeems it is in point of law) then the defendant was too late to plead 
this dilatory, and it cannot now be received ; and therefore it was 


in the term of Saint Michael in the 5th year of the King”, accord- 


Michaelmas Term 5 Geo. 3. 1764, 


Wilkes, Eſq; againf The Earl of Halifax, 


1 HE pluries diſtringas to compel the earl to enter his appear. 


ance was returnable on the morrow of Saint Martin in thi 
term; who then appeared, after having delayed the plaintiff by eſfon. 


ing, and privilege of parliament for ſeveral terms, whereupon the 
plaintiff declared of this term of Saint Michael generally, which i 


law; during the delay in this cauſe, and before the earl could he 
compelled to appear, Mr. Wilkes was outlawed upon an informs. 
tion filed by the attorney or ſolicitor general, and therefore the de. 
fendant wanted to plead the outlawry in abatement, which being 4 
dilatory plea muſt be pleaded within four days from the time of the 
filing the declaration, or it cannot be pleaded at all; and if the 


moved on the part of the defendant, that the plaintiff might he 
obliged to intitle his declaration, Of the morrow of Saint Marin 


ing to the truth of the caſe, for the earl did not appear till that day, 
and before he was in court the plaintiff could not declare againk 
him. 5 


Upon ſhewing cauſe, it was ſaid for the plaintiff that the intitlingl 
his declaration as he has done, of the term generally, is not erro 


the court pays great regard to legal fictions. The plaintiff died the 
firſt of December, judgment was entred the 6th, and held good 9 
relation. 2 Barnes 205, The defendant died the 13th of February 
the judgment ſigned the 21/7 held good. 2 Barnes 208, and 8. 
209. defendant died 20th of April, on the 21/t of April, applicati 
was made on an (affidavit from Eſſex, ſworn 19th of April) tor leant 
to enter up judgment on an old warrant of attorney, a rule va_ 
made, and judgment was ſigned the 21ſt of April. 2 Barnes 211 
That the defendant here having delayed, the plaintiff is not int 
tled to favour, and if he had done as he ought to have done, 
would have been in court four terms ago. 


For the defendant it was ſaid, that they did not aſk this © 
favour, but that the court would order the records to be made al 
entred according to the truth of the facts in the proceedings, ® 
they have often done this. 2 Barnes 27 1. That the plaintiff W 
is an outlawed perſon is no more intitled to be favoured th; 
the defendant; the words in the titles of declarations are the "A 
ew 


* 
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GT, | y | 
«f the court, and they will ſee that they are true according to the 


a done in court. 1 Barnes 10. 


Curia : The defendant does not aſk this alteration to be made in 
the title of the plaintiff's declaration as a matter of favour, but of 
ght; and if he has that right we are bound ex debito juſtitiæ to 
make this rule abſolute ; can it be ſaid that the defendant has for- 
ſeited bis right of pleading in abatement, or any dilatory, when four 
das are not paſſed ſince he was in court, and before that time the 
plaintiff could not, by law, declare againſt him, and the defendant 
may plead whatever plea he pleaſes ; therefore the rule muſt be 
made abſolute, and the title of the declaration, according to the 


truth, and fictions in law ſhall never do injuſtice, for in fictione juris 
ſemper eft &gquitas. Wy | 
1 
Eaſter Term 
5 Geo. 3. 1765. 


Smyth verſus Reynolds. C. B. 

ROVER for 150 caſks of butter; upon Not guilty, there There = n0 

was a verdict for the plaintiff, ſubjet to 1 69 of oo 
the court upon this ſhort caſe; the plaintiff's ſhip lying goods in the 
in the river Thames with the butter on board brought from On 
belond, the defendant (a cuſtom-houſe officer) went on board, and landed or of- 
before the hatches were opened, or bulk broken, or any goods ſered to ſale. 
landed, or offered to ſale, ſeiſed the butter as contraband. The 


ngle queſtion was, whether the ſeizure was lawful. 


Curia : We are all of opinion that the ſeizure was unlawful, and 
lizt there is no right to ſeize, unleſs the goods be landed, or offered 
['0 fle; the mere bringing the ſhip into port gives no right to ſeize; 
and this is our opinion grounded on the ſtat. 18 Car. 2. c. 2. and 


"os c. 7. ſo there was judgment for the plaintiff per 7otam 
am, 888 


— 


V u u Bartlet 
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Seid not ne ( ; E upon afſumpſit; the defendant pleaded a tender dt tr 
8 ASE upon afſſumpſit.; t nt pleaded a tender of hſt 
defendant 


pleads a ten- for more; there was a verdiR for the plaintiff, damages 11, 1,, 
der of half a the judge certified under the ſtat. 43 Eliz. cap. 6. that the damage 


guinea Which 


gainſt him, if 1/, 15, and no more. And now ſerjeant Burland moved that the po- 
tifies upon the, . ; . : 
43 Elz. chat that the judge ought not in this caſe to have certified, beczufe 
damages are the defendant has -pleaded a tender, which being found falſe, he 


under 408. 


I 
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Bartlet verſus Robbins. C. B. 


9 


a guinea which the plaintiff took out of court, and proceedea 


” found a. to be recovered in this action did not amount to 4.0 ſhillings, but to 


the judge cer thonotary might tax the plaintiff full coſts de incremento; alledped 


has by his own wrong pleading increaſed the coſts; ſo on the other 
ſtatutes which ſay that the plaintiff ſhall not recover coſts if the 
judge does not certify, yet where there is ſpecial pleading he i 
intitled to his coſts; and if a defendant remove a cauſe out of 2 
inferior court, he is not intitled to this certificate, becauſe it was his 
own fault to remove the cauſe, and thereby put the plaintiff to grez- 
ter expences. | | 


— —y—— = AS — 2 — — — NG po „ „ ow cn XD wed s 


Ch. Juſtice : I believe that in ſome-caſes ſuch a rule has obtained, 
becauſe the defendant by his own fault has rebutted his right t 
coſts, by bringing another matter in queſtion, oY 


Clive Juſtice : In an action for words, ** that the defendant fide 
a hen”, the defendant juſtified, there was a verdict for the plaintif 
and damages leſs than 40s. The court of King's Bench refuſed u 
allow more coſts than damages. 


e This action is clearly frivolous, and the plea of te 
der does not alter the caſe; So the rule for full coſts was denied. 


Engliſh ver/zs Burnell and Ingham. C. B. : 


Replevin. EY EPLEVIN for taking plaintiff's cattle ; avowry that Buri 
Avowry that IX was ſeiſed in fee and in poſſeſſion of a certain ancient melſug: 


defendants and that Ingham was tenant and occupier of another ancient meh 
Were OWNETS — 


and occupiers ſuage, and that Burnell as owner and occupier of the meſſuage the 
of certain in his pollefiion, and 1ngham as moner and occupier of the meſſuag 
e e then in his poſſeſſion, and all other occupiers of the ſaid meſluagd 
common in have had time out of mind, and of right ought to have common! 


BE mm in paſture in the /ocus in guo, Cc. and avow they took the can 
'QUU, . | | 0 A : 
uro damage d nage feaſant ; the plaintiff pleads in bar, and traverſes the 119 


fealant, this Of common, and thereupon iſſue is joined, and a verdict was foul 


5 om tor the detendants, Yer] 
* cle t 1 | | | | | cis 


Eaſter erm 5 Geo. 3. 1765. . $89 
Serjeant Nares for the plaintiff moved in arreſt of judgment, and 
obzected that the avowry is ill, the preſcription for right of common 
being confined to the occuprers of the meſſuages, who have but a 
mere temporary, and not a permanent intereſt therein; for that 
och preſcriptions ought to be made by thoſe who have a permanent 
"tereſt, 22 E. 4. 17. tenant for life cannot preſcribe, and where 
there is no perpetuity there can be no preſcription. Bro. Preſcrip- 
im, pl. 77. 6 Rep. 00. 4. Gateward's caſe, the third reſolution ; 
ius is contrary to the nature and quality of common, for every com- 
non may be either ſuſpended or extinguiſhed, but ſuch common as 
this ſhall be ſo incident to the perſon (the occupier) that no certain 
perſon can extinguiſh it, but as ſoon as he who releaſes it, &c. 
removes, the new occupier ſhall have it. Gateward's caſe, 6 Rep. 
600. a. the fourth reſolution. - Hunt v. Beaucham in Eaſter term 
13 Geo. 2. B. R. treſpaſs, Plea that every inhabitant of the pariſh 
reſiding and dwelling in the pariſh, and being an occuprer of an 
ancient meſſuage had a right of common, Cc. this was determined 
by Gateward's caſe to be a bad preſcription. Auſtye v. Fawkner, 
ln. Elix. 445. replevin, The defendant avows for damage fea- 
(at; the plaintiff juſtifies, for that he had a cloſe adjoining to the 
&fendant's .cloſe, and that the defendant and all the occupiers of 
the ſaid cloſe from time whereof, &c. had uſed to repair the fences, 
md for not ſufficiently repairing the beaſts entred, Cc. iſſue was 
ken upon the preſcription, and found for the avowant, and in 
reſt of judgment, it was held that the preſcription, hat every 
Kcuprer, Sc. was too general; indeed it is ſaid in that caſe, that it 
vas aided by the ſtatute of jeofails, but in ſubſequent determinations 
tut rule is not allowed. Crouther v. Oldfield, 1 Salk. 364. that a 
tle defectively ſet forth, may be cured by a verdict, but a bad title 
kt forth never can be cured. A preſcription that the poſſeſſors ought 
x o repair fences, was held bad, and judgment arreſted after verdict. 
Nl. Rep, 288. Palmer 33 1. S. C. Cro. fac. 665. S. C. Weekly 
= im, 1 Ld. Raym. 405. he obſerved the particular manner of 
ng the two defendants in one avowry, that though it might be 
mod as to one of them, (Burnell,) who is ſeiſed in fee, yet it 
not be good as to the other, and a plea cannot be good in part, 
id bad in part, 1 Stra. 509, 1 Saund. 28. 2 Cro. 27. 


bro. Preſcription, pl. 76. in treſpaſs ; the inbabitants preſcribe for 
mnm, Sc. J er totam curiam, Tenants at will cannot preſcribe in 
ne proprio, ſed in jure domini ſui; but the defendant may ſay that Cro. Jac. 14 2. 
© uſage of the vill of D. hath been from time whereof, &c. that? Show. 195. 
e inhabitants have had a way over the land of the plaintiff to the 
urch, Sc. or that they have been quit of toll to the mill, &c. 
Ms at will cannot preſcribe in a thing which endureth 22 per- 
wn, &c, but in the uſage and cuſtom of the vill; ſo nota le di- 


tie, ſee alſo Bro, Preſcription, pl. 28. 


Burland 
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Faſter Term 5 Geo. 3. 1765, = 
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er Salk. 335. 


taking cattle, a juſtification that the defendant was poſſeſſed of a clo; 


: Lu. Ch. Juſtice : Have you any caſe to ſhew that an avow9 I 
cConſidered as a declaration? do you argue only on principle? 


in this replevin, and the avowry is the declaration. 11 Mod. 21 


doer. Brown v. Bcokill, Skin. 115, 212. the reaſon there git 


horſe damage feaſant ; plea in bar, iſſue joined, and trial had, 


avOwry Was cured by the plaintiff's pleading over. 


Burlond ſerjeant contra: In this avowry, one of the defenden 
avows as owner and occupier of a tenement, and the other ag 2 
the iſſues are found for the defendants; the plaintiff did not tak 
advantage by demurring, as he might have done, therefore he is Not 
intitled to favour. Admitting the argument on the other fide, we 
have ſufficiently ſet forth a title in the avowants ; where the plainig 
complains of an injury done to his foil, there the defendant, in ful 
juſtification, muſt preſcribe in a gue eſtate, becauſe the Plaintif 
complains of an injury done to his ſoil, but in zreſpaſs for taking 
goods, it is ſufficient for the defendant to ſay that he was 5 ſe 
of the locus in quo, and the goods were damage feaſant ; ſo iyl 


and entitled to common, and took the cattle damage feaſant is good, 
.and there is no difference between replevin and treſpaſs for taking 
cattle only; for replevin is only an action for taking the cattle, | 
eaſements, &c, it is ſufficient to declare upon the poſſeſſion. If uf 
avowry ſhews the locus in quo belongs to the plaintiff, it muſt ft 
forth a gue eſtate, otherwiſe it need not; and though an avowry i 
informal, it is cured by verdict, our title is only defective in th 
ſetting it forth, and fo is cured, as in Co. Elix. 445. 


Hewitt ſerjeant of the ſame fide with the defendant, there are tw 
queſtions, 1, Whether the avowry be good ; 2. Whether it be aide 
by the ſtatute after verdict. Here the injury complained of, | 
only for taking the plaintiff's cattle, no right to the cloſe is f 
forth; againſt a wrong-doer it is ſufficient to ſet forth a puſeſh 
as in the-caſe of a way, common, &c, ſo in all declarations, and a 
avowry is in the nature of a declaration. 2 Ld. Raym. 923. in ll 
tions againſt wrong-doers it is enough to ſhew poſſeſſion. 


Hewitt ſerjeant : Only on principle. Diſtreſs is the firſt proce 


Harrington 3 Buſh, ſtat. 32 II. 8. *. 30. here the true giſt of ti 
action has been tried, and it appears the plaintiff has been a Wag 


is, that it muſt be ſuppoſed the judge at the trial made him ſhew 
title, 1 Saund. 216, 19. by pleading over, the plaintiff here 
waived the objection. In Gateward's caſe, the title was ſuch 35 
could not have as an inhabitant, but might as an occupier. Freenl 
v. Jugs, B. R. replevin, for taking a horſe; the delt 
.dant avowed that he was poſſeſſed of the locus in quo, and took | 


arreſt of judgment, it was objected that the defendant in his 20 
ought to have ſhewn the owner of the fee; but the court heldl 


5 Ni 


2 
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res ſerjeant in reply: It ſeems to be admitted by the laſt caſe 
(e by my brother, that poſſeſſion is not ſufficient in an avowry, I 
that in treſpaſs for taking cattle poſſeſſion is a good plea, but in 
75 »1 it is otherwiſe, for there the avowant muſt ſhew a title in 
er derive his title from him who has the fee, to intitle him to 
beg 4 return of the cattle; and the „at. 11 Geo. 2. c. 19, was 
md {© excuſe the avowant from ſhewing his title in an avowry 
en 0\freſs for rent. 2 Stra. 847. though in the caſe of eaſements 
you 11-7 declare upon the poſſeſſion, yet you muſt prove a preſcriptive 
ie the trial. After a trial, the court will only preſume every 
(th,,- 148 proved to make good the title pleaded, but not to make a 


* 
1 * 


0097 ute. 
C 


Ch, Jatice:: Is there any caſe to ſhew that poſſeſſion is ſufficient 
in +1 avowry? the court took time to conſider till the latter end of 
tic erm, when the Ld, Chief Juſtice delivered the opinion of the 


Lord Ch. Juſtice: It is objected that the right of common is laid 
in the occupiers only. The defendant's counſel did not pretend 
it would be good where it is neceſſary to ſet forth a title; for it is 
now ſettled law, and the reaſon in Gateward's caſe is convincing. 


aſe to ſhew that replevrn is ſimilar to treſpaſſ. 


In replevin the avowant muſt juſtify, and ſhew by what authority 
be diſtrains ; the power of diftrefs is an extraordinary power, and 


ve many caſes directly 
rence between replevin and treſpaſs, becauſe the avowant being to 
have a return of the cattle muſt ſhew a title in omnibus; otherwiſe 
in freſpafs, in which the defendant need only plead an excuſe. 


therefore this avowry is bad; the queſtion is, whether the verdict 
wil cure it? the dickinction is between a title defectively ſet forth, 
and a defe&rve title; where a title is e ective, the ſtatutes of fefaili 
do not extend to it, and the jury cannot examine into what was not 
irt forth ; the ſtatutes therefore cannat aid it, and per totam curiam, 
The judgment muſt be arreſted. OE 


Johnſon 


amoſt the only caſe wherein a party is his own carver. There 
in point, Ju. 148. there is a great dif- 


The anſwer given is, that in Zreſpaſs there is no occaſion to ſet forth 
2 title againſt a ſtranger, but the defendant's counſel produced no 


2 Lutw. 1231, the avowant muſt alledge what eſtate he is ſeiſed of, 
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by the indor- 


drawer, tho" vanced the whole money; Benſon paid 2324. to the plaintiff, the 


recover the Plaintiff the indorſee having been paid part of the ſum in the hill, 


ES) 
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Eaſter Term 5 Geo. 3. 1767. 
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Johnſon verſus Kennion. C. B. 


Bill of ex A CTION upon the caſe upon a bill of exchange brough by | 
change. 2 Johnſon the indorſee againſt Kennion the drawer thereof, pays. 
n Benſon, or his order, who indorſed it to plaintiff in order to 
ſee againſt the get it diſcounted 1 plaintiff delivered the bill to Balduyn, Who ad. 


the indorſor 


hat paid park Baldieyn re- delivered the bill to the plaintiff, who repaid him the 
of the money rehdue. There was a verdict for the whole 1000/. in the dil. 


to the indor- x . | G 
regions Upon ſhewing cauſe why there ſhould not be a new trial, the 


Whole ſum in 
the bill againſt 


the crawer, Ch. Juſtice: Conſider the nature of theſe contracts, they are ne. 


gotiable bills paſſing through the hands of divers perſons, and though 
there are many indorſements on the bill, yet there is but one {+ 
curity for one ſum of money, and he who has the poſſeſſion of the 
bill may bring his action; where there are many mdorſers, the in- 
dorſees have a right of action in ſucceſſion, but there is but one right 
of action under the bill againſt one perſon at one and the ſame time, 
The bill being in one indorſee's hand, the indorſor pays a part 
and the objection is, that this ought to be conſidered as a pay- 
ment for the drawer ; but I think foto cœlo it is otherwiſe, because] 
the indorſor is no ſervant, nor is agent to the drawer. Suppoſe 
Benſon had paid the whole 1000 J. to Johnſon, and Benſon's name 
had not been ſtruck out, and an action had been brought in J- 
ſon's name againſt the drawer, will you ſay the action will not le 
Suppoſe after a recovery againſt Kennion he had run away, could 
Benſon have had a right to come againſt Johnſon before any fats- 
faction? the bill is a ſecurity for every indorſor as ceſtuy que tru; 
I think it is a plain caſe that Johnſon has a right to recover the whole 
money, and when he receives it, he will have received 232/. of bn 
ſon's money; the defendant has no reaſon to complain. 


Bathurſt J. of the ſame opinion. You cannot ſplit the bil f 


— 


as to ſubject the party to different actions. 


Gould Juſtice : The thing is very clear, when the deſendant hat 
paid the 1000/. there is an end of the contract. Where the draw! 
of the bill has paid part, you may indorſe it. over for the refiguc 
otherwiſe not, becauſe it would ſubje& him to variety of adi 
A new trial was denied. 
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Doe on the demiſe of Neale verſus Roe. C. B. 


IN ejetment: Setjeant Jephhſon moved for judgment againſt the Process 
caſual ejector upon an affidavit that a perſon tendered a copy © cnc an 
the declaration to the wife of the tenant in poſſeſſion in the ſhop, whar le gout. 
nd would have read to her the notice to appear, but ſhe refuſed to 

hear it, or to receive the declaration, and ſaid ſhe would have no- 

thing to do with it, and turned out of the ſhop, and ſhut the door 

fer her, whereupon the declaration was left in the ſhop. 85 


Bathurſt and Gould juſtices (only in court) thought this not quite 
ſulicient ſervice, as the notice ought to have been read aloud in 
the ſhop, though no perſon was there; but as this was a hard caſe, 
they made a rule to ſhew.cauſe why this ſhould not be deemed good 
ſervice, e | 125 | 


In a few days afterwards the court made a like rule, on an affida- | 


it that the tenant kept out of the way to prevent being ſerved, on 
te motion of ſerjeant Hewitt. os , 3 
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in the body of and now it was moved for a prohibition upon a ſuggeſtion that bal 
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Trinity Term 
5 Geo. 3. 1765. 


| Roſs and Walker. G. B. 


Pilot was ſent for to Graveſend, to come on board the 
ſhip Oxford, being in Sea- Reach, who accordingly went 
on board of her there and piloted her from thence 1 
the Admiral- 4 her moorings at Deptford, and for his wages due to hin 
ty, if his : 0, © E- | 
work be with- Upon that account has inſtituted a ſuit in the court of Admiralty 


A pilot is a 


cannot ſue in. 


county. the contract and the work done, were within the body of t 
county, and an affidavit that Sea-Reach is within the body of th 
county. 5 : 1 


Againſt a prohibition it was ſaid that a pilot is a mariner, and 
-prohibition ſhall not go to the Admiralty to ſtay a ſuit there, f 
mariners wages, though the contract was upon the land. 1ſt, Becaul 
it is more convenient for them to ſue there, becauſe they may: 
Join, 2dly, According to their law, if the ſhip periſh, the pilot lol 

his wages. 1 Vent. 146. 1 Salk. 31. 1 Ld. Raym, 632. 1 Ja 
343. 2 Vent. 181. That if a contract be with ſailors on the k 
to enter on board and go an intended voyage, and they according 
enter on board, rigg the ſhip, and do work and labour there int 
river, though the voyage never proceeds, they may fue in the At 
miralty for their wages, and a prohibition ſhall not go, notvi 
ſanding both the contract and the labour was done within the bo 
of the county. 2 Ld. Raym. 1044, 5. Wells v. Ofman. 6 N 
238. 8. C. In 2 Stran. 858. the maſter cannot ſue in the Ac 
ralty for his wages, but all the mariners may. In 1 Ld. Raym.0} 
the ſame diſtinction is taken, and it is out of compaſſion to tit 
poor men that they may all join in the court of Admiralty ; they 
not know who is the maſter, or is to pay them, ſo they prod 
againſt the ſhip. That there is no doubt but a pilot is a Mar 
the maſter covenants with the owners to find a pilot, and the] 
pay him. Malloy cap. 9. .. 2. Malyn's Lex Mercat. 104. ſpeak 
.a pilot's being a mariner, a-ſurgeon during the voyage 15 4 80 
2 © 


* W — _ 


Trinity Term 5 Geo. 3. 1765. 
E. India-man in diſtreſs in the river, and 40 mariners are 
yy to be had from the land, muſt theſe poor men be obliged 
b bring ſeveral ſuits at common law? it would be very hard. 


For a prohibition it was ſaid, that as it was now clear on all hands 
iht both the contract and the labour were within the body of the 
county, the admiralty had no juriſdiction in this caſe, yet that it 
oft be admitted, that if the contract be at land for an intended 
dorige, and the mariners go on board, rigg the ſhip, &c. though 
he voyage never proceeds, the Admiralty ſhall have juriſdiction; 
but where both the contract and the whole voyage or work is within 
e body of the county, as it is in the preſent caſe with reſpect 
o the pilot, the Admiralty has no juriſdiction. Litt. Rep. 166. 
um's caſe. 2 Brownl. S. C. Hob. 213. 4 Inft. 136, &c. God- 
| 261, and the caſes in 2 Ld. Raym. 1044, 5, 6 Med. 238. cited 
n the other fide were relied on for a prohibition, S. C. 12 Mod. 40 5. 


Crria: We are much inclined to favour the pilot (who is a moſt 
receſary mariner) if we could do it without breaking through the 
rules of law, becauſe it would be for the benefit of trade, and ſave 
eit expence to theſe poor men; it is eſtabliſhed that every officer 
nd common man who aſſiſts in navigating the ſhip (except the 
maſter) even the ſurgeon, is a mariner, and may ſue for wages in 
ie court of Admiralty ; for the ſurgeon preſerves thoſe who preſerve 
be ſhip, and whether he is to be paid a groſs ſum, or ſo much per 
onth, it is the ſame thing. Though both the contract, and work 
one on board, in the caſe of Wells and Oſman, 6 Mod. 238. were 
within the land; yet that caſe was very rightly determined, becauſe 
te contract was to manage the ſhip for an intended voyage, which 
Id not proceed on account of ſome diſagreement among the owners; 
de mariners were in no fault; and the true reaſon why ſeamen may 
te for their wages in the Admiralty, though the contract be at land, 
that here the ſhip itſelf is made liable to them; and befides, 
lere they may all join in the ſuit, neither of which may be at the 
ammon law, and yet much for the eaſe of poor ſeamen; 6th 
kdern has reported this caſe very fully, and he is the beſt repor- 
« who reports fully. 3 | 


but there is no inſtance to be ſound * where the contract was at * N. Of all 


x | | contracts and 
ad, and to do the work on board, within the body of fome county; things done 


| . | . N 
at the common law courts have ever permitted the Admiralty to within the 


ae juriſdiction ; and that is this caſe, the contract with this pilot _ 
es made at land, and to do work within the body of the county, well by land 


Wl not at ſea, or upon a voyage; and though it is (and muſt be) as by water, 


ab in the libel that they were both on the high ſeas, yet we muſt an en 
al o take the ſuggeſtion to be true, that both the contract and the have no juriſ- 
uh er were at land. A prohibition was granted per totam curiam. diction. . 


3 . * ; Statute of 15 
eint Nares for the plaintiff, Serjeant Hewitt for the defendant. R. z. c. 3. 
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2 


Totterdell and Harris, Maſters of the Taylors Con, 
pany at Bath ver/zs Glazby. C. B. 


3 A CTION of debt for a penalty upon a by-law ; the declaraion 
acts io ſets out that the city of Bath is a corporation, and ſtates the 
reigners from Charter and power to make by-laws; that there has been a guild 


exerciſing a 1 | 2 | 
dae S % und company of taylors, free of the city, and two maſters for the 


poration, and government thereof, and a cuſtom time out of mind in that city, 

a by law to that no perſon whatever ſhall exerciſe the trade of a taylor within 
ſupport the „. unleſs he be f h : 4 | | 

that city, unleſs he be free of the ſaid trade and city; and that a hy. 


cuſtom, gives | | 
a penalty to law has been made by the mayor, aldermen and commons of the 
any but the City of Bath, for the better preſerving the ſaid cuſtom, which gi 

corporation, it * af gives 
is bad. a penalty of 3s. 4d. per day, againſt any one exerciſing the trade 


N. B. Except not being free thereof, to be levied by diſtreſs, or recovered by aQion 
beak oo au of debt, by the maſters of the ſaid company for the time being, far 
1 the uſe of the poor of the company of taylors (ſetting forth the by. 
5 Rep. 63. Jaw exactly), that the defendant not being a freeman of the ſaid trad 
Nen or city, exerciſed the trade of a taylor there; whereby an action ac 
Cited in my crued to the plaintiff to have and demand, &c. upon nil debet ther 


3 K. was a verdict for the defendant; and now it was moved that 
ICN, | 


Geo. 2. Dew trial might be had for miſdirection by the judge, and for no . 
2 Ld. Raym. receiving evidence which ought to have been received, i 
1129. | | 

Salk. 203. 5 1 . - . 5 | . * ' i 
6 Mod. 21. Without entring into the queſtion, whether the judge had mil 


directed the jury, or had refuſed evidence, which he ought to ha 
received, it was objected, that, upon the face of the record, th 
by-law is a bad one; and if the plaintiff had a verdict, he col 
not have judgment, therefore it would be abſurd and nugtory i 
ſend this matter to be tried again; the objection is, that thel 
taylors are not the corporation of Bath, and therefore the by-law! 
ill in giving the action to the maſters of the taylors company 0 
the time being, who are ſtrangers to the corporation of Bath ; t 
_ by-law ought to have given the action to the corporation of Bath; 0 
to give it to any body elſe, is like aſſigning a choſe in action, wa 
the policy of the law will not endure. Co. Lit. 214. a. Boduick al 
Fennell, Mich. 22 Geo, 2. B. R. Ellington v. Cheney. 9604 
2. upon this ſingle objection, a new trial was denied by the coll 
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Fox ver/us Smith. C. B. 


EBT upon a bond to perform an award; the defendant Debt upon au 
prays oyer of the condition, which is, that if the defen- 4 gg 
dant ſhall perform the award of Jobn Thompſon (and two No award. 
other arbitrators named therein) choſen between the parties Replication 

v determine of and concerning all and all manner of cauſes, actions Nv oy bey 
ſlits, troubles, debts, claims and demands whatſoever, Fc. depend- 161. 10 8. and 
ling between the ſaid parties at any time before the date of the 1 
bond, fo as the ſaid award, Sc. of the ſaid arbitrators be made in figned for 
writing, Cc. on or before ſuch a day, then, &c. which being read non-payment 
nd heard the defendant pleads that the arbitrators made no award 1 r 
tween the parties, according to the form and effect of that con- good. © 
lition ; and this he is ready to verify; wherefore, &c. the plaintiff 

replies that the arbitrators before the day in the condition for that 

purpoſe ſpecified, to wit, on ſuch a day made a certain award in Poſt. Hil. 6 
witing under their hands, &c. of and concerning the premiſſes in 222 
the ad condition above ſpecified, and by their award ordered and 8 PP. 
warded that the defendant ſhould pay to the plaintiff 16/7. 10s. 

and all ſuch coſts, charges and expences as the plaintiff had been 

vt unto in a certain cauſe then depending between the parties, at a 

certain day then to come, and that thereupon they ſhould give each 

ther general releaſes ; and then the plaintiff aſſigns a breach in the 
0-payment of the ſaid 161. 10s. upon which replication the 

ktendant demurred in law. And the counſel for the defendant 

ok ſeveral exceptions z Iſt, that no certain coſts, charges and ex- 

ences are ſet down and averred ; 2dly, that the award doth not 

Mention any cauſe between the parties depending in any certain 

ut, and it might be in an inferior court, Sc. and 3dly, that there 3 Lev. 413. 
b nothing awarded to the -defendant but a releaſe, and that is not aud Nott aud 


Long B. R. 


ode made until all the reſt be performed; and although the award —9 Geo. 2. 
good for the 161. 105. which is certain, yet the coſts, charges 1 Salk. 75. 
nd expences of the ſuit are totally uncertain and void, and the award 
that part can never be performed, and ſo the releaſe to the defen- 
a can never be made, for it is to be made 7herenpoy, 
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1 Lut. 524. 
2 Vent. 242. 
. Comyns 328. 


nicely and critically into them; we will intend that by coſts, charge 
and expences, are meant ſuch coſts, Sc. as courts take notice of 
by their officer; it might be ſaid that all coſts between the attorney 
and client, are meant thereby, but we will take the words of the 
arbitrators to mean the ſame as if they had been the words of the 
court. The 2d objection is, that it does not appear in what court 


have applied to the court to have his coſts taxed and ſettled, a 


the breach is aſſigned, (the defendant having admitted the breach 
by his demurrer) the plaintiff muſt have judgment. The 1| cb. 
jection goes too far, a benign conſtruction of awards hath taken 


and the rather, becauſe the defendant might have ſhewn by plead: 


on this bond for the non-payment of the coſts, Gc. after they af 


It was anſwered by the counſel for the plaintiff, that the brei 
is well aſſigned in the replication for non-payment of the 16], 104 
only; and in that part the award is good and certain, whether it 


be void or not as to the coſts and charges is not material, for 2 
award may be good in part and bad in part, and the breach is af 
ed in the non- performance of that part which is good, 


dll 


Lord Ch. Juſtice: If the award be good in that part, whereof 


place in modern times, though formerly courts of juſtice looked 


the cauſe was, and it might be in an inferior court, where there 
may be no proper officer to tax the coſts ſo as to aſcertain them 9 
this court; but we will preſume the cauſe was in a ſuperior court 


ing, that the cauſe was in an inferior court; as to the 3d objedion 
a recovery in this action will be a bar to any future action broughf 


aſcertained. 
Clive Juſtice: I am of the ſame opinion. 


Bathurſt Juſtice : There is no doubt but an award may be god 
in part; though bad in part, and if the plaintiff in his replication ſe 
out the award, and aſſigns a breach in the non-performance of thi 
part which is good, and the defendant demurs, the plaintiff mul 
have judgment, for the whole penalty of the arbitration bond 
forfeited by ſuch non-performance.; in this caſe the plaintiff mig 


then he might have extended the breach to the non-payment there 
alſo - but if he has judgment NOW, he can never have thoſe col 
becauſe a recovery in this action, will be a bar to any future ad 
upon the ſame bond. And I am of opinion the breach is well 
ſigned, and the plaintiff ought to have judgment. 


Gould Juſtice : T have a little doubt whether the plaintif og 
not to have got his coſts taxed before the day appointed by 
award for the payment thereof, and of the 161. 103. and before 
could bring this action; for the defendant is not to have à fel 


-until he pays both the debt and .coſts accordipg to.the ow I 
f thetelo 
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therefore J am inclined to think the breach is not well aſſigned; 
and if the plaintiff be not barred of any future action for the coſts, 
te cannot be intitled to judgment. | 


Lord Ch. Juſtice : My brother Gonld's objection is, that the 
reach is not well aſſigned, but if it is well aſſigned the plaintiff 
muſt have judgment for the whole penalty of the bond, and when 
he has once recovered the whole penalty, he certainly can never 
have another action upon the ſame bond to recover the penalty 
twice over ; that would be unjuſt, and therefore it is moſt clear, 
recovery in this action will be an eternal bar to any future action 
n the lame bond. Surely it is not neceſſary to aſſign breaches of 
grery matter in an award, the breach of any ane, is a forfeiture of 
the penalty of the bond; whether the coſts be taxed or not, paid or 
at, I think the breach in non-payment of the 161. 105. is well aſ⸗- 
boned, and being confeſſed by the demurrer, the plaintiff muſt have 
ment, (Gould juſtice at laſt not diſagreeing,) judgment was gi- 
za for the plaintiff, 


therine How, widow, verſus Edward Strode. C. B. 


JEPLEVIN for taking the cattle of the plaintiff in a certain Replevin. 
place called Banbury's Furlong, otherwiſe Woolſbrock in the 

unty of Somerſet ; the defendant avows, and ſays that the place in Avowry that 

hich, &c. is called Banbury's Furlong, and contains five acres and 3 . 

e half, which place is, and at the time when, Sc. was the ſoil damage fea- 

Þd frechold of the defendant ; and becauſe the cattle at the time fant. 

Wicn, Sc. were in the ſaid place in which, &c. depaſturing on the 

js there then growing, and doing damage to the plaintiff, he well | 

W's the taking of the ſaid cattle damage feaſant, &c. the plain- Plea in bar 


which, &c. 1s 


| pariſh of Buzlergh in the ſaid county; and that long before the field, that 

r when, Sc. ſhe was and till is ſeiſed in her demeſne, as of fait = 
# 5 | 3 ſeiſed of ten 
vt ten acres of land, with the appurtenances in the pariſh of But- acres of land 
Þ; and that ſhe and all thoſe whoſe eſtate ſhe hath, &c. from , B. and 
de whereof, &c. have had and uſed, and have been accuſtomed 2 el 
bue and uſe, and ſtill of right ought to have and uſe common ſture in Eaſt- 
ſelture in Eaſtfield, whereof, &c. (her and their own lands in feld when the 


9 0 5 { . ſo 
ame field excepted) for all her and their commonable cattle dich con, 


with corn, 


lime field hath been ſown with any kind of corn or grain, from we canned 
away until it 


ume that the corn or grain in that year, growing therein, hath be reſown; 
cut down and carried away, until the ſame field, or ſome part 
cook, hath been reſown with ſome kind of corn or grain, as to 
4d ten acres of land, belonging and appertaining; and further 
| 2 2 the 


f pleads in bar to the ſaid avowry, and fays that the place in te place in 
lich, &c. is and at the time when, Cc. was parcel of Eaſ/tfeld in part of Eaſt. 


at and couchant on the ſaid ten acres of land, every year when and it is cut 
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the plaintiff ſays, that in the year of our Lord 1764. the ſaid , 

field was ſown with corn, and that before the time when, 4 

the corn in that year growing, had been cut down and carrie, 1 

and at a pro- Wherefore the plaintiff before the time when, Ge. the ſame 6x 

per time put or any part. thereof, then or at the time when, Sc, not being 4. 

in her cattle. ſgywyn with any kind of corn or grain, put her ſaid cattle into te | p 

piece of land called Banburys Furlong, being part of the ſaid 100 

field, to feed on the graſs» there, and to take her common ther 

And the cattle remained there until the defendant of his own wroy 

took them, &c. wherefore ſhe prays judgment and her damage 

Replication to Cc. the defendant replies to the plea in bar, and ſays that in th. 

begs nor there aid pariſh of Butleigh there are, and from time immemorial hay 

are in B. two been two common fields, one called Eaſtfield, and the other f 

fields Baſt and the Eaſtſiold is the ſame Eaſtſield in the plea in bar mentions 

a "et. whereof, &c. in which common fields the lands of divers perſon 

for the time being now do lie, and from time immemorial hy 

and 5 laid diſperſedly and in ſeveral parcels, and that all and every pe 

onom. lon and perſons, ſeiſed in fee of any lands lying in the ſaid com 

mon while mon fields reſpectively, and unincloſed from the reſt of ſuch commo 

| e not fields reſpectively wherein ſuch lands have laid, or do lie, from tim 

1 5 whereof, Sc. have had and been uſed and accuſtomed to have fe 

him, her and themſelves, his, her and their farmers and tenanif 

occupiers of ſuch lands reſpectively, ſo lying in ſuch common felt 

and unincloſed from the reſt of ſuch common fields reſpectie 

common of paſture for his, her or their commonable cattle ler 

and couchant in and upon ſuch his, her or their reſpective lands 

the ſaid reſpective common fields, in which his, her or their ſaid lant 

ſo reſpectively lie, as aforeſaid, in and throughout all the uninclok 

parts of the ſaid common fields reſpectively, (his, her or their on 

lands in ſuch common fields reſpectively excepted) in manner f 

bor a certain JOWINg (to wit) in every year, when the ſaid common fields reg 

time. tively, wherein his, her or their ſaid lands, in ſuch common fe 

reſpectively lie, have been ſown with any kind of corn or gra 

then in every ſuch year, from the time that the corn and oral 

growing in ſuch year, in ſuch reſpective common field, hath 

cut down and carried away, until ſuch common field, or ſome p 

thereof, hath been reſown with ſome kind of corn or grain, in! 

A canon io [pect of ſuch his, her or their reſpective lands; and the defend 

inclole, further ſays, that the ſaid lands of the plaintiff mentioned in! 

plea in bar do now lie; and from time whereof, &c. have laid 

Eaſtfield, and unincloſed from the reſt of the unincloſed land 

 Faſtfield; and the defendant further ſays, that within the {aid | 

riſh of Butleigb there now is, and from time whereof, Cc. 

hath been an antient cuſtom there uſed and approved of (that! 

ſay) that every perſon or perſons having any lands in the faid 

mon fields, or either of them for the time being, and being . 

to incloſe the ſame, or any part thereof, from the reſt of ſuch © 

mon fields reſpectively, have reſpectively from time to time 10 
1 a: 


ſel, and have been uſed and accuſtomed to incloſe, and of right 
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oht to bave incloſed, and {till of right ought to incloſe ſuch his, 

her or their reſpective lands in ſuch reſpective common fields, or an 

rt thereof, from the reſt of ſuch reſpective common fields, and 

in ſach caſe, during all the time aforeſaid, from the time of ſuch 

reſpective incloſures, have had and held, and have uſed and been ac- 

cuſtomed to have and hold, and of right ought to have had and held, 
and ſtill of right ought to have and hold ſuch his, her or their re- r = 
ſpective lands ſo incloſed as aforeſaid, free and diſcharged from any freed from 
common of paſture of any other perſon whatſoever therein, and that common of 
in ſuch caſe by the cuſtom aforeſaid, every perſon and perſons ſo — 
incloſing as aforeſaid, hath and have during all the time aforeſaid, and that the 
thereby from the time of ſuch reſpective incloſures freed and diſ— en ” ne 
charged, and have been uſed and accuſtomed to free and diſcharge, _ * et 
2nd of right to have freed and diſcharged, and till of right ought diſcharges all 
to free and diſcharge all the reſt of the unincloſed lands in the {aid = Hep rug 
common fields, or either of them, in which he, ſhe or they were mon in refpett 
intitled to common as aforeſaid, from all and all manner of com- to ſuch land 
mon of paſture, in reſpect of ſuch lands ſo by him, her or them ineleſed. 
incloſed as aforeſaid ; and the ſaid defendant further ſays, that he That be in- 
lng before the ſaid time of the ſaid taking, Sc. to wit, on the nn the 
1ſt day of October in the year of our Lord 1761. was ſeiſed in his CR be = 
demeſne as of fee, of and in the ſaid place in which, &c. lying in which he bad | 
and parcel of Eaſtfield, and unincloſed from the reſt of the ſaid field; 1 14 
and that the ſaid defendant, and all thoſe whoſe eſtate he hen ee 
had in the ſaid place in which, &c. for the time being, from time 


whereof, Sc. had then had, and had been uſed and accuſtomed to 


have, and of right ought to have had for himſelf and themſelves, 


bis and their farmers and tenants, occupiers of the ſaid place in 
which, &c. common of paſture for all his and their commonable 
cattle levant and couchant in and upon the ſaid place in which, 
Ec. in and throughout the then unincloſed parts of Eaſtfzeld (his 
and their own lands in ſuch common field excepted) in manner 
following, (that is to ſay) in every year when the ſaid Eaſtfield hath 
been fown with any kind of corn or grain, then in every ſuch year 
om the time that the corn and grain growing in ſuch reſpective 
Jear in ſuch common field called the Eaſtfeld, hath been cut down 
and carried away until the ſame field, or ſome part thereof, hath 
been reſown with ſome kind of corn or grain, in reſpect of the 
ld place in which, &c. and being ſo ſeiſed thereof, he the defen- 
ant afterwards and before the time when, Sc. to wit, on the ſame 
Gay and year laſt aforeſaid, at the pariſh aforeſaid, did incloſe, the 
aid place in which, &c. from the reſt of the ſaid field called Eaſt- 
field, according to, and by force of the ſaid cuſtom, and hath kept 
nd continued ever ſince, and till keeps and continues the ſame ſo 
Uoſed from the reſt of the ſame common field, whereby accord- 
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and traverſes ledged; without this, that within the pariſh of Butleigb, there non 


incloſe, &c. 
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pry on , Ing to, and by force of the faid cuſtom, all common of paſture. 
lands were every perſon whatſoever, in reſpect or right of any land lying in 
freed from bis the Eaſſſield, and all right of common of paſture of the ſaid def. 
fad right of Gant, in all and every the then unincloſed lands in the ſaid feld h 
light of the ſaid place in which, Cc. from thence wholly ceaſed 
and was determined, and of right ought to have ceaſed and be gs. 

and that the termined, and till of right ought to ceaſe and be determined; ang 
Sarge the ſaid defendant from the time of the ſaid incloſure hitherto oueht 
free from to have had and held, and of right ought to have had and held, and 
common of ſtill of right ought to have and hold the ſaid place in which, G,, 
ny her Per freed and diſcharged from any common of paſture of any other 
perſon whatſoever; and the ſaid defendant further ſays, that the 
ſaid cattle, long after ſuch incloſure was ſo made as aforeſaid, and 

during the time that the ſaid place in which, Cc. ſo was and con- 

tinued ſo incloſed from the reſt of the ſaid common field called 

the Eaſifield as aforeſaid, to wit, at the ſaid time when, Cc. wer 

of the ſaid plaintiff's own wrong in the faid place in which, G. 

feeding and depaſturing on the graſs there then growing, and doing 

damage there to the defendant, in manner and form as he hath abore 

in his avowry alledged; and this he is ready to verify; where- 

fore he prays judgment and a return of the ſaid cattle, together with 

his damages, coſts and charges, Cc. according to the form of the 

. ſtatute in ſuch caſe made and provided, to be adjudged to him, &t, 
Plaintiff re. the plaintiff rejoins and ſays, that ſhe having ſuch right of common 
ee Veg in the Eaſtfield whereof, &c, as in her plea in bar is ſet forth, ſhe 
Ze til at the ſaid time and in ſuch manner as in her plea in that behalf 
defendant mentioned, put her cattle into the ſaid piece of land called Banbury" 
ugg of Furlong, being part of the ſaid Eaſtfield, to feed on the graſs ther 
wrong, growing, and to take her ſaid common there, and the ſame catik 
remained there for the cauſe aforeſaid, until the defendant at the 

time when, Sc. of his own wrong took her ſaid cattle and un- 

juſtly detained them, againſt ſureties and pledges in manner ani 

form as the ſaid plaintiff hath in her plea in bar in that behalf al 


the cultom to js and from time whereof, &c. there hath been an antient cuſtom] 
there uſed and approved of, that every perſon or perſons having al 
lands in the ſaid common fields, or either of them for the time 
being, and being willing to incloſe the ſame, or any part thered| | 
from the reſt of ſuch common fields reſpectively, have reſpective 
from time to time incloſed, and have been uſed and accuſtomed t0 
incloſe, and of right ought to have incloſed, and till of right ougit 
to incloſe ſuch his, her or their reſpective lands in ſuch reſpect 
comtnon fields, or any part thereof, from the reſt of ſuch reſpeQ?| 
common fields, and in ſuch caſe during all the time aforeſaid from 
the time of ſuch reſpective incloſures have had and held, and ha 
uſed and been accuſtomed to have and hold, and of right ought to 
have had and held, and till of right ought to have and hold ſuck 


; his, 
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his, ber or their reſpective lands ſo incloſed as aforeſaid, free and 
aicharged from any common of paſture of any other perſon what- 
ever therein, and that in ſuch caſe by the cuſtom aforeſaid, every 
on and perſons ſo inclofing as aforeſaid, hath and have during all 
the time aforeſaid, thereby from the time of ſuch reſpeRive inclo- 
tres freed and diſcharged, and have been uſed and accuſtomed to 
ee and diſcharge, and of right ought to have freed and diſcharged, 
and till of right ought to free and diſcharge all the reſt of the un- 
"cloſed lands in the ſaid common fields, or either of them, in 
chich he, ſhe or they were intitled to common as aforeſaid, from 
all and all manner of common of pafture, in reſpe& of ſuch lands fo 
hy him, her or them incloſed as aforeſaid, as the ſaid defendant in 
Iii replication to the ſaid plea in bar of the plaintiff hath above al- 
ord ; and this the plaintiff is ready to verify; wherefore, as be- 
fore, ſhe prays judgment and her damages by reaſon of the taking 
and unjuſtly detaining her ſaid cattle, to be adjudged to her, &c. 
the defendant ſurrejoins, and as before ſays, that within the pariſh The defen- 
of Butleigh there now is, and from time whereof, Gc. there ER. Torre: 
been an antient cuſtom, &c, (and ſo takes flue upon the traverſe 1 
s the ſaid defendant hath in his ſaid replication to the ſaid plea in traverſe. 
bar of the ſaid plaintiff above alledged; and of this he puts himſelf 
upon the country, and the ſaid plaintiff doth ſo likewiſe; there- 
fore, Sc. ” ns 


he iſſue lying upon the defendant to prove the cuſtom ; it was re- miſdirection 


prted by the judge that the defendant produced five very old deeds, db ee ei. 
Bind ſeveral other deeds which proved the cuſtom to inclgſe, he alſo * given 
lled ſeven old witneffes, three of the oldeſt proved the cuſtom to for the defer- 


meloſe of their own knowledge ſor a great number of years, and * 


" hat they had been told (when they were young) by very old r 
1. then lwing, that it was the cuſtom for the landowners in theſe fields 
Ml ncloſe, and ſaid that they thought any man might incloſe his 


land. As to the right of common whilft the lands laid nnincloſed, 
dme of the witnefles ſaid that ſuch owners of the unincloſed lands 


an 

* ad a right of common without ſtint, but that after any of then bad 
of elſe bis land, ſuch perſon bad no right of common at all in the ſaid 
c %%, or either of them, Another witneſs ſaid, if a man incloſed all 
* Nis lands in the fields, he loft his right of common totally; but 
ol lat if he left any bit, only an acre unincloſed, he uſed to enjoy his 
+; mmon in regard to that acre unincloſed, juſt as before, and uſed 


o put in any number of cattle without ſtint ; ſeveral other old wit- 
lelles {wore to the ſame effect, and here the defendants reſted their 


rom 
bare; whereupon the judge was of opinion that the defendant had 
it to” proved the cuſtom, which he ſaid was intire, that ſeveral of the 


itneſſes had proved that if a man incloſed 19 acres out of 20, it 
* the cuſtom for him in reſpect to the one acre not incloſed, to put 
4A Sn ae 


iſſue on the 


This cauſe was tried at the laſt aſſizes for the county of Somerſet, New trial for 
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on to the unincloſed lands as many cattle as he pleaſed ai F 
and as he had done before he incloſed the 19 acres, and en 
the Judge was pleaſed to tell the jury that he thought the defenday 
had not proved the cuſtom intirely, and that if they believed te 
land incloſed in queſtion, was diſcharged and freed from zul 
perſon having a right of common thereon, they ſhould find for hy 


defendant, if not, that they ſhould find for the plaintiff, whereupey 


the jury gave a verdict for the plaintiff, | 
It was now moved for a new trial, for the miſdirection of jt, 
Judge; 1ft, for that the cuſtom to incloſe was fully and cle 
proved; and 2dly, that the right of common before incloſure md 
was for cattle levant and couchant upon each perſon's uninclo 
lands; and this matter is not at all in iſſue, but is admitted on H. 
pleadings by both ſides; the right of incloſure with its conſequen; 
12. its being freed from any perſon's former right of common ther 
on, was the only matter in iſſue, the other was a legal conſequenei: 
and not traverſable (to wit) that the owner of ſuch incloſed lan : 
is barred of any future right to common on the unincloſed land i 
theſe fields, and what ſome of the witneſſes ſaid of common uiii 
int is nothing to the purpoſe, for there is no ſuch thing as comma. 
ait bout ſtint belonging to land; common belonging to land can o 
be for cattle /evant and couchant thereon ; that the cuſtom to incl 
was clearly proved, as appears by the evidence before ſtated, aa: 
-when the land is incloſed, it is freed and diſcharged from any peril: 
ſon's former right of common thereon ; and of this opinion was tht 
whole court, and ſaid iſt, that the parties agree by the pleading: 
that while the lands in theſe open fields are unincloſed, all have WW 
right of common for cattle /evant and couchant ; 2dly, the culo: 
to incloſe, and that the land as ſoon as, and while incloſed, is H 
from common is fully proved; the 3d matter is a conſequenalWr 
in law, and wanted no proof, viz. that as ſoon as any perſon nahi! 
incloſed he has excluded himſelf from any right of common on ant 
of the unincloſed lands; and any judgment given upon this rec 
cannot be a bar to any other party who may claim common in te 
fields without levancy and couchancy. Per tetam curiam, The vii! 
dict muſt be ſet aſide for miſdirection of the judge, and there mull 


be a new :trial. . | 
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ſohn Entick clerk ver/zs Nathan Carrington and three 
others, Meſſengers in ordinary to the King. C. B. 


IN treſpaſs; the plaintiff declares that the defendants on the 11th 
day of November in the year of our Lord 1762, at Weſtminſter in 


275 


Treſpaſs for 


breaking and 


entring plain» 


Middleſex, with force and army broke and entred the dwelling-houſe 


here four hours without his conſent and againſt his will, and all 
at time diſturbed him in the peaceable poſſeſſion thereof, and 
broke open the doors to the rooms, the locks, iron bars, c. thereto 
fixed, and broke open the boxes, cheſts, drawers, &c. of the 
plaintiff in his houſe, and broke the locks thereto affixed, and 
arched and examined all the rooms, &c. in his dwelling-houſe, 
nd all the boxes, Sc. ſo broke open, and read over, pried into 


tifr's houte, 


ab the plaintiff in the pariſh of Sf, Dunſtan Stepney, and continued &. 


1nd examined all the private papers, books, &c. of the plaintiff there 


fund, whereby the ſecret affairs, &c.-of the plaintiff became wrong- 
fully diſcovered and made public; and took and carried away 100 
printed charts, 100 printed pamplets, &c. Sc. of the plaintiff there 
bund, and other 100 charts, c. Sc. took and carried away, to 
the damage of the plaintiff 2000/. The defendants plead iſt, Not 
ity to the whole declaration, whereupon iſſue is joined. 2dly, 
to the breaking and entring the dwelling-houſe, and continuing 
four hours, and all that time diſturbing him in the poſſeſſion thereof, 


and breaking open the doors to the rooms, and breaking open the 


boxes, cheſts, drawers, Sc. of the plaintiff in his houſe, and the 


karching and examining all the rooms, &c. in his dwelling-houſe, 
ad all the boxes, Gc. ſo broke open, and reading over, prying 


Special juſtifi - 
cation under a 
warrant of 

the ſecretary 


of ſtate. 


to, and examining the private papers, books, Cc. of the plaintiff 


tere found, and taking and carrying away the goods and chattels in 
the declaration firſt mentioned there found, and alſo as to taking and 


a, the defendants ſay, the plaintiff ought not to have his action againſt 


Jarying away the goods and chattels in the declaration laſt mention- 


hem, becauſe they ſay that before the ſuppoſed treſpaſs, on the 6th of 


Muenler 1762. and before, until, and all the time of the ſuppoſed treſ- 
jals, the Earl of Halifax was, and yet is one of the Lords of the King's 
buy Council, and one of his principal ſecretaries of ſtate, and that 


te Earl before the treſpaſs on the 6th of November 1762. made his 
Warrant under his hand and ſeal directed to the defendants, by which 


lie Earl did in the King's name authorize and require the defen- 
lants, taking a conſtable to their aſſiſtance, to make ſtrict and dili- 


Fit ſearch for the plaintiff, mentioned in the ſaid warrant to be the 
thor, or one concerned in the writing of ſeveral weekly very 


(ditions papers, intitled, the Monitor or Britiſh Freeholder, num- 
ber 357, 359, 360, 373, 370, 378 and 380, London, printed for 
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7. Wilſm and J. Fell in Pater Nofler Row, containing — 
ſcandalous reflections and invectives upon his Majeſty's 1 
and upon both houſes of parliament, and him the plaintiff 


and papers in ſafe cuſtody, before the Earl of Halifax to be ex 


military and loving ſubjects, whom it might concern, were to be 


in order to find and ſeize his books and papers, and to bring then 


Tant; and upon the ſaid ſearch did then in the ſaid houſe find 


a houſe at Weſtminſter, where the ſaid Earl then and long before 


and the ſaid boxes, cheſts, &c. were fhut and faſtened fo that lt 


| cheſts, &c. as it was lawful for them to do; and on the faid © 


SOVErnment 
having 
book | 
ed concerning the premiſſes, and further dealt with en 
law ; in the due execution whereof all mayors, ſheriffs, 5uſtce - 
the peace, conſtables, and all other his Majeſty's officers civil any 


found, to ſeize and apprehend and bring together with his 


aiding and aſſiſting to them the defendants, as there ſhould be g. 
caſion; and the defendants further ſay, that afterwards and befye 
the treſpaſs on the ſame day and year, the warrant was delivered 1 
them to be executed, and thereupon they on the ſame day and year 
in the declaration, in the day time about 11 o'clock, being the {ai 
time when, &c. by virtue and for the execution of the ſaid warty 
entred the plaintiff's dwelling-houſe, the outer door thereof bein 
then open, to ſearch for and ſeize the plaintiff and his books and 
papers in order to bring him and them before the Earl of Halifax, 
according to the warrant, and the defendants did then and ther 
find the plaintiff, and ferſed and apprehended him, and did ſearch 
for his books and papers in his houſe, and did neceſſarily ſearch af 
examine the rooms therein, and alfo his boxes, cheſts, &c. there 


along with the plaintiff before the ſaid Earl, according to the wn: 


and ſeize the goods and chattels of the plaintiff in the declan 
ration, and on the ſame day did carry the ſaid books and papers to] 


tranſacted the buſineſs of his office, and delivered the fame to L 
Stanhope Eſq; who then was, and yet is an affiſtant to the Earl i 
his office of ſecretary of ſtate, to be examined, and who was then 
authorized to receive the ſame from them for that purpoſe, as it wa 
lawful for them to do; and the plaintiff afterwards (to wit) on ti 
17th of November in the ſaid year was difcharged ont of their c 
ſtody, and. in ſearching for the books and papers of the plaintiff ti 
defendants did neceſſarily read over, pry into, and examine the (aid 
private papers, books, &c. of the plaintiff in the declaration my 
tioned then found in his houſe, and becauſe at the ſaid time whet 
Ec. the ſaid doors in the ſaid houſe leading to the rooms there 


defendants could not ſearch and examine the ſaid rooms, boxe 
cheſts, &c. they, for the neceſſary fearching and examining ® 
ſame, did then neceffarily break and force open the ſaid doors, bo 


caſion the defendants neceffarily ſtayed in the houſe of the plant 
for the ſaid four hours, and unavoidably during that time difure 


him in the poſſeſſion thereof, they the defendants doing ”"Y 


© 
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damage to the plaintiff as they poſſibly could, which are the ſame 


breaking and entring the houſe of the plaintiff, &c. (and fo repeat 
the treſpaſs covered by this plea) whereof the plaintiff above com- 


ains; and this, c. wherefore they pray judgment, &c, the plain- Replication de 
tif replies to the plea of juſtification above, that (as to the treſ- injuria ſua 


paſs thereby covered) he by any thing alledged by the defendants Pepi. 


therein ought not to be barred from having his action againſt them, 
decauſe he ſays, that the defendants at the pariſh of Stepney, of their 


mn wrong, and without the cauſe by them in that plea alledged, 


broke and entered the houſe of the plaintiff, &c, Sc. in manner 
and form as the plaintiff hath complained above; and this he prays 
may be inquired of by the country; and the defendants do fo like- 
wife, There is another plea of juſtification like the firſt, with this 
difference only, that in the Jaſt plea it is alledged, the plaintiff and 
his papers, &'c. were carried before Lord Halifax, but in the firſt, it 
js before Lovel Stanhope, his aſſiſtant or law clerk ; and the like re- 
plication of de 7njuria ſua propria abſq; tali cauſa, whereupon a third 
iſſue is joined. This cauſe was tried in Weſtminſter-hall before the 
Lord Chief Juſtice, when the jury found a ſpecial verdict to the fol- 
loving pur port. 1 


The jurors upon their oath ſay, as to the iſſue firſt joined (upon Special ver- 
the plea of Not guilty to the whole treſpaſs in the declaration) that dict. 
as to the coming with force and arms, and alſo the treſpaſs in declara- 
ration, except the breaking and entring the dwelling-houſe of the plain- 
tiff, and continuing therein for the ſpace of four hours, and all that 
ume diſturbing him in the poſſeſſion thereof, and ſearching ſeveral 
roms therein, and one bureau, one writing deſe, and ſeveral draw- 
rs of the plaintiff in his houſe, and reading over, and examining ſe- 
weral of, his papers there, and ſeizing, taking and carrying away ſome of 
bis broks and papers there found, in the declaration complained of, the 
Jad defendants are not guilty. As to breaking and entring the dwelling- 
houſe, &c. (above excepted) the jurors on their oath ſay, that at the 
ime of making the following information, and before and until and 
the time of granting the warrant hereafter mentioned, and from 
thence hitherto, the Earl of Halifax was, and ſtill is one of the 
Lords of the King's privy council, and one of his principal ſecreta- 
ries of ſtate, and that before the time in the declaration, vi. on the 
ith of October 1762. at Saint James's Weſtminſter, one Jonathan 


| deut of London, bookſeller and publiſher, came before Edward 


Welton, Eſq; an affiſtant to the faid Earl, and a juſtice of peace for the 
City and liberty of Weſtminſter, and there made and gave informa- 
wn in writing to and before the ſaid Edward Weſton againſt the ſaid 
Jon Entick and others, the tenor of which information now pro- 
Uced and given in evidence to the jurors followeth in theſe words 
2 figures, to wit, The voluntary information of J. Scott; In the Scott's infor- 

Jer 1755. I propoſed ſetting up a paper, and mentioned it to * 
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Dpycor Sbebbeare, and in a few days one Arthur Beardnare 1 
attorney at law ſent for me, hearing of my intention, and deſired 
© I would mention it to Dr. Shebbeare, that he Beardmore and ſons 
others of his friends had an intention of ſetting up a paper i 
© the city; Shebbeare met Brardmore, and myſelf and Entich (the 
a '« plaintiff) at the Zorn tavern, and agreed upon the ſetting up the 

paper by the name of the Monitor, and that Dr..Shebbeare aud 
„Mr. Entick ſhould have 200/. a year each; Dr. Sbebbeare Put 
into Beardmore's and Entick's hands ſome papers, but before tl 
papers appeared Beardmore ſent them back to me (Scott), Shy. 
beare inſiſted on having the proportion of his ſalary paid him; 
© he had 501. which 1 (Scott) fetched from Yere and Ægills by ther! 
© note, which Beardmore gave him; Dr. Shebbeare upon this was 
quite left out, and the monies have been continued to Beard. 
more and Entick ever ſince, by ſubſcription, as I ſuppoſed, raiſed, 
I know not by whom; it has been continued in theſe hands ever 
fince ; Shebbeare, Beardmore and Entick all told me that the late 
Alderman Beckford countenanced the paper ; they agreed with 
we that the profits of the paper, paying all charges belonging to 
it, ſhould be allowed me; in the paper of the 22 May, called 
Szjanus ; J apprehend the character of Sezanus meant Lord But, 
the original manuſcript was in the hand writing of David Me 
« redith, Mr. Beardmore's clerk ; I before received the manuſcript 
for ſeveral years till very lately from the ſaid hands, and do be- 
“ lieve that they continue ſtill to write it. Jona. Scott, S. Jame's i 
« 11 Oftober 1702. 
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The above information was given voluntarily before me, and 
ſigned in my preſence by Jena. Scott. J. Weſton. 


— 


And the jurors further ſay, that on the 6th of November 1702 

the ſaid information was ſhewn to the Earl of H. and thereupon 

the Earl did then make and iſſue his warrant directed to the d. 

fendants, then and ſtill being the King's meſſengers, and duly ſwon 

to that office, for apprehending the plaintiff, &c. the tenor of which 

warrant produced in evidence to the jurors, follows in thel 

The ſecretary words and figures: © George Montagu Dunk, Earl of Half 
an Fond « Vicount Sunbury, and Baron Halifax, one of the Lords of 1 
plointir ang “ Majeſty's honourable privy council, lieutenant General of hi 
bis books and © Majeſty's forces, Lord lieutenant general and general governd' 
papers * the kingdom of Jreland, and principal ſecretary of fate, o 
*© Theſe are in his Majeſty's name to authorize and require you, 4 

* king a conſtable to your ofifance, to make ſtrict and diligent leu 

for John Entich, the author, or one concerned in the writing © 


= — — — — po —— 4 


— — — — AS 


— 


« ſeveral weekly very ſeditious papers, intitled, the Monitor, or 72 
%% Freeboider, N“. 357, 358, 360, 373, 376, 378, 3790 0 i 
& London printed for J. Miſſon and J. Fell in J ater Noſter Row, V 0 


| : . : 9 ic Ma 
« contain groſs and ſcandalous reflections and invectives upon 2 qr! 
' | ; .C e ) 


** — —_ _ — „— 
8 


Michaelmas Term 6 Geo. 3. 1765. 
ys government. and upon both houſes of parliament, and him, 
« having found, you are to ſeize and apprehend, and to bring, to- 
« gether with his books and papers, io ſafe cuſtody before me to 
« he examined concerning the premiſſes, and further dealt with 
according to law, in the due execution whereof all mayors, ſhe- 
« riffs, Juſtices of the peace, conſtables, and other his Majeſty's 
« officers, civil and military, and loving ſubjects whom it may con- 
* cern, are to be aiding and afiiſting to you as there ſhall be occa- 
« fon ; and for ſo doing this ſhall be your warrant, given at Saint 
& James's the 6th day of Nevember 1762. in the third year of his 
« Majeſty's reign, Dunk Hakfax: to Nathan Carrington, James 
« Watſon, Thomas Ardran and Robert Blackmore, four of his Ma- 
6 jeſty's meſſengers in ordinary.” And the jurors further ſay, the delivered to 
Farl cauſed this warrant to be delivered to the defendants to be ex- the defendants 


cated, and that the defendants afterwards on the 11th of Nevember 3 


ton of the warrant, but without any conſtable taten by them to their x avi * 
{4 0 A * xecu N 
rſifance, entred the houſe of the plaintiff, the outer door thereof fame without 


0 being open, and the plaintiff being therein, to ſearch for, and ſeize a conſlable, 
be puaintiff and his books and papers, in order to bring him and 
t, them before the Earl, according to the warrant; and the defendants 


td then find the plaintiff there, and did ſeize and apprehend him, 
and did there ſearch for his books and papers in ſeveral rooms and 
in the houſe, and in one bureau, one writing deſk, and ſeveral 
drawers of the plaintiff there, in order to find and ſeize the ſame, 
and bring them along with the plaintiff before the Earl according 
to the warrant, and did then find and ſeize there ſome of the books 
and papers of the plaintiff, and peruſed, and read over ſeveral other 
of his papers which they found in the houſe, and choſe to read, and 
that they neceſſarily continued there in the execution of the war- 
tint four hours, and diſturbed the plaintiff in his houſe, and then 
took him and his ſaid books and papers from thence, and forthwith 


nd 


de- gere notice at the office of the ſaid ſecretary of ſtate in Meſtminſter 
1 unto Lovel Stanbope, Eſq; then before, and (till being an aſſiſtant to 
Fs 


the Earl in the examinations of perſons, books and papers ſeized by vir- 


fd e of warrants iſſued by ſecretaries of ſtate, and alſo then and till and carried 

4 being a juſtice of peace for the city and liberty of Weſtminſter and oe ng . 
- . | . : . 0 0 0 . | to Ove 

« county of Middleſex, of their having ſeized the plaintiff, his books Sane: the - 


2nd papers, and of their having them ready to be examined, and law clerk, 
they then and there at the inſtance of the ſaid Love! Stanbope de- ee 0 
pointe | 


ay, that on the 13th of April in the firſt year of the King, his the King's 
hieſty by his letters patent under the great ſeal, gave and granted |" Hagia 
to the ſaid Lovel Stanhope the office of law-clerk to the ſecretaries of ——— 

of ſtate; and the King did thereby ordain, conſtitute and appoint 

the law-clerk to attend the offices of his ſecretaries of ſtate, in 

order to take the depoſitions of all ſuch perſons whom it may be 


neceſſary 


1702, at 11 o'clock in the day time, by virtue and for the execu- 11th of Nov. 


vered the ſaid books and papers to him: and the jurors further at office by 
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© . | 4 . 0 8 5 
neceſſary to examine upon affairs which might concern the public &, 
) wi 


(and then the verdict ſets out the letters patent to the law-clerk ; | 

hec verba) as by the letters patent produced in evidence 10 th 

jurors appears. And the jurors further ſay, that Lovel Stanbepe, y! t 
virtue of the ſaid letters patent long before the time when, G ; 

the 13th of April in the firſt year of the King was, and ever my F 

hath been and ſtill is law-clerk to the King's ſecretaries of ſtate, ad 

That theTike hath executed that office all that time. And the jurors further ſay . 

warrants have that at different times from the time of the revolution to this preſs, | 

iſſued fince , / ; | ne Prelent { 
the revolu- time, the like warrants with hat iſſued againſt the plaintiff have 
tion. been frequently granted by the ſecretaries of ſtate, and executed by 

the meſſengers in ordinary for the time being, and that each of the D 

defendants did reſpectively take at the time of being appointed nec. 9 

ſengers, the uſual oath, that he would be a true ſervant to the King, Wi. 

That no de. Sc. in the place of a meſſenger in ordinary, &c. and the juroyf . 

2 33 further ſay, that no demand was ever made or left at the uſual ple WW - 

plaintif of à of abode of the defendants, or any of them, by the plaintiff, or hs 

copy of the attorney or agent in writing of the peruſal and copy of the ſaid war. WW 

dag dani rant fo iſſued againſt the plaintiff as aforeſaid, neither did the plan. Wi - 

did plaintiff |, | f b : OY 

bring his ac- tiff commence or bring his ſaid action againſt the defendants, or any 7 

tion within fix of them, within fix calendar months next after the ſeveral acts afore. Wi « 

3 ſaid, and each of them were and was done and committed by then 

done by de- as aforeſaid ; but whether, upon the whole matter as aforeſaid by te n 

fendants. jurors found, the ſaid defendants are guilty of the treſpaſs herein be.: 

fore particularly ſpecified in breaking and entring \the houſe of th Wl : 

plaintiff in the declaration mentioned, and continuing there for far Wil : 

hours, and all that time diſturbing the plaintiff in the poſſeſſion there, 7 

and ſearching ſeveral rooms therein, and one bureau, one writing dj, il; 

and ſeveral drawers of the plaintiff in his houſe, and reading over anvil 

" examining ſeveral of his papers there, and ſeizing, taking and carry 

Special ver- ing away ſome of his books and papers there found; or the ſaid plain- WM i 

ee tiff ought to maintain his ſaid action againſt them, the jurors ate 

mon form. Altogether ignorant, and pray the advice of the court thereupon; Wt 
and if upon the whole matter aforeſaid by the jurors found, it ſhall 
ſeem to the court that the defendants are guilty of the ſaid treſpals 

and that the plaintiff ought to maintain his action againſt them, e 

Jurors ſay upon their ſaid oath, that the defendants are guilty of tte 

ſaid treſpaſs in manner and form as the plaintiff hath thereof com- 

Damages plained againſt them; and they aſſeſs the damages of the plaintif f 

3001. by occaſion thereof, beſides his coſts and charges by him about Wn þ 

ſuit in this behalf laid out to 3oo/. and for thoſe coſts and charge 

to 405. but if upon the whole matter by the jurors found, it my ot 

ſeem to the court that the ſaid defendants are not guilty of the li Sn 

treſpaſs; or that the plaintiff ought not to maintain his action again WW 

them, then the jurors do ſay upon their oath that the defendant 

are not guilty of the ſaid treſpaſs in manner and form as the plain- t 

tiff hath thereof complained againſt them; and as to the laſt idee 


ll 
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treſpaſs as the plaintiff in his replication has alledged. 


This ſpecial verdict was twice ſolemnly argued at the bar; in 
Fafter term laſt by ſerjeant Leigb for the plaintiff, and Burland, one 
of the King's ſerjeants, for the defendants, and in this preſent term 
by ſerjeant Glynn for the plaintiff, and Nares, one of the King's 
ſerjeants, for the defendants. N 1 


warrant are within the ſtatute of the 24th of Geo. 2. c. 44. which 
enats, (among other things) That * no action ſhall be brought 
« zoainſt any conſtable or other officer, or any perſon acting by his 
« order and in his aid, for any thing done in obedience to the war- 
rant of a juſtice, until demand hath been made or left at the uſual 
place of his abode by the party, or by his attorney in writing 
« fiened by the party, demanding the ſame, of the peruſal and copy 
« of ſuch warrant, and the ſame hath been refuſed or neglected 
« for fix days after ſuch demand”, and that no demand was ever 
made by the plaintiff of a peruſal or copy of the warrant in this caſe, 
cording to that ſtatute, and therefore he ſhall not have this action 
zainſt theſe defendants, who are merely miniſterial officers acting 
under the ſecretary of ſtate, who is a juſtice and conſervator of the 
peace, 2dly, That the warrant under which the defendants acted, 
s a legal warrant, and that they well can juſtify what they have 


time of the revolution till this time, the like warrants with that 
iſued againſt the plaintiff in this caſe have been granted by ſe- 


ne cretaries of ſtate, -and executed by the meſſengers in ordinary for 
he time being. 

all | | - 

y 1. It is moſt clear and manifeſt upon this verdict, that the Earl As to 
the 


of Halifax acted as ſecretary of ſtate when he granted the warrant, 


the and not merely as a juſtice of the peace, and therefore cannot be 
11 within the ſtatute 24 Geo. 2. c. 44. neither would he be within 
| 


the ſtatute if he was a conſervator of the peace, ſuch perſon not 
being once named therein; and there is no book in the law what- 


11 rer, that ranks a ſecretary of ſtate quaſi ſecretary, among the con- 
* beators of the peace; Lambert, Coke, Hawkms, Ld. Hale, &c. c. 
5 one of them take any notice -of a ſecretary of ſtate being a con- 


ſerrator of the peace, and until of late days he was no more indeed 


* a mere clerk ; a conſervator of the peace had no more power 
t 


4 C and 


done by virtue thereof, for that at many different times from the 


al a conſtable has now, who is a conſervator of the peace at com- 
mon law. At the time of making this ſtatute, a juſtice of peace, 
Mitable, headborough and other officers of the peace, borſholders 


an the ſecond ſpecial juſtification the jury found for the plaintiff, The laſt ive 


dants in their own wrong broke and entred. and di found for 
that the defen g and entred, and did the plaintf, 


Counſel for the plaintiff, At the trial of this cauſe the defendants Eafter term 
relied upon two defences; 1ſt, That a ſecretary of ſtate as a juſtice 5 Geo. 3. 
or conſervator of the peace, and theſe meſſengers acting under his 
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LO. a bs : 


DE = 2 
. . EN ot 


— © L 2 £ . 
— I - — : — - I — — — - — — 
— - - — —— — — - — — — . - Ly = —_ 5 — —. — . — — — —— As my A Ade 2 be - — — 8 
8 3 3 R 7 a — 3 — A 7 x <>... * £ — > xs — = 3 3 = 8 . 3 = - ” 2 >< ah > = = 4 8 
2 — —— _— 1 22 5 : 3 2 ern <3 x — =; = 2 —— 2 2 — — - NE — — —— ———ů— 
nw — = br £ — I. — — — — — rt — - - — 2 „ — 8 > E —— — — r — 8 — — = — — _——— — = 8 — OED — —̃ — _ 
= — _——_ by ** * . r bas x = <a — os > Pen, 2 be * 4 7 3 — = I TOI E r OTE . — —— IM — Fx — 3 —— Ss > 7 - ©S . 
. af, „ 2 GB: > * * 0 * 9 2 — WF 4 — ore. * > St N = — 5 —— — — — ——ñ— — — 8 — — —̃— 
-7 uh a n * 85 iris — 
— wn 1 2 Dif um "#4, ry 1 893 nos 2 M6 7 TITEL ny * . N 2 — >" * = RY bo a 2x ane mg adn =o — — — — — — 22 x AS 2 - 1 => 5 — I = - - be N. — ol \ _ 
—.— ... KKK — ©; r SN IFaY: 2 : - 5 $4.5 mr  — 8 2 — — LP 5 — — Cc 8 —n—=— — 
i * 5 < - 2 . —— i PE”. ae = — r 3 A 
N 2 \ - - - Ty E - T = To 2 IT. : — YT ane. — - * => 1 8 
3 5 2 a = ** — 2 8 4 2 r 2 — O bs * 
— — — 


8 


> SOA re —ͤ —⅜ 


— 

* 

A 2 
R & — 
=y n r 


1 
4 
2 
4 
' 
4 
I 
3 
. 
71 
'-Þ 
1 
41 
N 
» 
.© 
. 
9 
3 
. 
_ 
x 
4 
i 
3 
„ 
3 
4. 
* 
i as 
. Wi 
5 
75 
{+ 
[1 17 
: \ 
z 
Mi 
\ 
1, 
» 4 
ef 
By © 
If 
U 
4% 
„ 
11 
[ : 
4 * 
7 
ol + 
3 
fn, 
4785 
* 
v 
44 
* 
il 
\ 


1 
iP 
\W 
4.8 
1 
| | 
N 


4 CIOS xe. 
"IE" $6." 


af 


N 


— 


— : = — * n 2 
_—_ > : La = 22 22 E . —— 2 2 . Sd TICS 
F ie tn BT. ha adonn I, OE 8 n ey : Pra oro 1 con: r . = 
I ORIEL OY — 9 — : Cn . = Tſe 2s : be 2 * - — 
2 4 ere > Ry * * 3 7 . * 3 as K uh Inner — a ar 
- nee ee . ² m ty err 6 Ape ” - — . * 9 I - 
93 F 2 — n 3 e — — 
” LES. — > _ — 2 2 5 - — — > 2 
* — = 1 Sa nn — : 2 5 _—_ BA tie reds + ory mg — ——— 
— — - — 5 5 - wa "_ 2 > "= — 6. — —— — - 3 5 « 
— — yn — 5 — * . r — * — SY n " 2 20 4 - 
— . u . CTT — — —.— : . 8 
= 207 Ay rc — 6 90; 22 a2 2 5 - — ” — — — . — — — — 
* —— * of ” — 33 * - 
2 F - — 


* ung , I; 
＋ 7 Wo . * —.— 

— — E 1 

— 7 - 3 — ———— ——ö n — 
= — non 


— 
— — 


— 


8 A De WE EE A TS 


— 
—— 


155 <ie = =: Es; — — L 
= 2 E ˙7˙ r. . — : — — nf 
—_— 2 — ——— — — 
— — = — 8 
- 8 _ < — Ae 
— — ug th — 1 — — — Ho IEF AS - 2 5 5 
— 7. whe — 2.2, * >= Z — n r : ä — 
75 — — N — 


. OS 


— — 
— — bd— p — 
— — — . 

— 2 


* * Sand — 5 ——— LL» _ — —— 
8 S — 
— — — — 5 — 
bas 7 
» — 


282 


Michaelmas Term 6 Geo. 3. 1765. 


hn. 


tance; this diſobedience will not only take them out of the protee. 


able them to juſtify what they have done, by any plea whatever 


perſons to aſſiſt him. 1 Hale's P. C. 581. This warrant is more like 


4 Inſt. 176, 


they carried him and them before Lovel Stanhope, the law-clak 


As to the ſe- 
cond. 


Meſton; the ſecretary of ſtate in this caſe never ſaw the accuſer n 


not find what they ſearched for, nor does it appear that the'plai 
tiff was the author of any of the ſuppoſed ſeditious papers mentione 


and tithingmen, as well as ſecretary of ſtate, conſervator of the Denc; 
and meſſenger in ordinary, were all very well known ; and if i ha 
been the intent of the ſtatute, that a ſecretary of ſtate, conſervats; of 
the peace, and meſſenger in ordinary, ſhould have been within the 
ſtatute, it would have mentioned all or ſome of them, and it not 
having done fo, they cannot be within it. A meſſenger certainly can, 
not be within it, who is nothing more than a mere porter, and Lord 
Halifax's footmen might as well be ſaid to be officers within the 
ſtatute as theſe defendants. Beſides, the verdict finds that theſe d. 
fendants executed the warrant t taking a conſtable to their uf 


tion of the ſtatute, (if they had been within it), but will alſo dif. 


«a DSS > mm. Mt... 1 


the office of theſe defendants is a place of conſiderable profit, and x 
unlike that of a conſtable or tithingman as can be, which is an office 
of burthen and expence, and which he is bound to execute in per. 
ſon, and cannot ſubſtitute another in his room, though he may cl 


a warrant to ſearch for ſtolen goods and to ſeize them, than auf 
other kind of warrant, which ought to be directed to conſtable 
and other public officers which the law takes notice of, 2 Hab, 
C. 149, 150. how much more neceſſary in the preſent caſe was i 
to take a conſtable to the defendants aſſiſtance; the defendants hare 
alſo diſobeyed the warrant in another matter, being commanded v 
bring the plaintiff, and his books and papers before Lord Halifax; 


— fon, =} cy — — nz — Sw ann _—__ 


and though he is a juſtice of peace, that avails nothing, for no fi- 
gle juſtice of peace ever claimed a right to iſſue ſuch a warrant a 
this, nor did he act therein as a juſtice of peace, but as the lay 
clerk to Ld. Halifax. The information was made before julia 


Js _ oag. 
Sw___ + amo cc ds 


the accuſed ; it ſeems to have been below his dignity ; the name 
of the officers introduced here are not to be found in the law- boch 
from the firſt year-book to the preſent time. 


2. power to iſſue ſuch a warrant as this, is contrary to the ge 
nius of the law of England, and even if they had found what thy 
ſearched for, they could not have juſtified under it; but they dl 


in the warrant, ſo that it now appears that this enormous treſpal 
and violent proceeding has been done upon meer ſarmiſe ; but ti 
verdict ſays ſuch warrants have been granted by ſecretaries of ſt 
ever ſince the revolution; if they have, it is high time to pt? 
end to them, for if they are held to be legal, the liberty of 1 
country is at an end; it is the publiſhing of a libel which js th 
crime, and not the having it locked up in a private drawer u 


man's ſtudy ; but if having it in one's cuſtody was the * 
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90 power can lawfully break into a man's houſe and ſtudy to ſearch 


fr evidence againſt bim; this would be worſe than the Spaniſh in- 
nition ; for ranſacking a man's ſecret drawers and boxes to come 
at evidence againſt him, is like racking his body to come at his 
cret thoughts. The warrant is to ſeize all the plaintiff's books 
and papers without exception, and carry them before Lord Halifax; 
What? has a ſecretary of ſtate a right to ſee all a man's private let- 
ters of correſpondence, family concerns, trade and buſineſs? this 
would be monſtrous indeed! and if it were Jawful, no man could 
endure to live in this country. In the caſe of a ſearch warrant for 
tolen goods, it is never granted, but upon the ſtrongeſt evidence, 
that a felony has been committed, and that the goods are ſecreted 
in ſuch a houſe, and it is to ſeize ſuch goods as were ſtolen, not 
ill the goods in the houſe ; but if ſtolen goods are not found there, 
a who entred with the warrant are treſpaſſers: however frequently 
theſe warrants have been granted ſince the revolution, that will not 
make them lawful, for if they were unreaſonable or unlawful when 
fk granted, no uſage or continuance can make them good, even 
cuſtoms which have been uſed time out of mind, have been often 
adjudged void, as being unreaſonable, contrary to common right, 
or purely againſt law, if upon conſidering their nature and quality 
they ſhall be found injurious to a multitude, and prejudicial to the 
common wealth, and to have their commencement (for the moſt 
part) through the oppreſſion and extortion of lords and great men. 


back than 80 years, and moſt amazing it is they have never before 
this time been oppoſed or controverted, conſidering the great men 
that have preſided in the King's Bench ſince that time; but it was 
reſerved for the honour of this court, which has ever been the pro- 


monſter of oppteſſion, and to tear into rags this remnant of Star- 
Chamber tyranny. e | 


_ Counſel for the defendants : I am not at all alarmed, if this power 
3 eſtabliſhed to be in the ſecretaries of ſtate ; it has been uſed in 
tle beſt of times, often ſince the revolution, I ſhall argue, 1ſt, 
That the ſecretary of ſtate has power to grant theſe warrants, and if 
| cannot maintain this, I muſt 2dly ſhew that by the ſtatute 24 Geo. 
2. c. 24. this action does not lie againſt the defendants the meſſen- 


tcalon as a juſtice of peace. Kendale and Roe, Shin. 596. 1 Salk, 
346.8.C, 1 La. Raym. 65. 5 Mod. 78. S. C. Sir Wm. Wyndbam 
vas committed by James Stanhope, ſecretary of ſtate, to the Tower 
er high treaſon the 7th of Ober 1715. ſee the caſe 1 Stra. 2. and 
ant Hawkns ſays it is certain that the privy council, or any one 
Wo of them, or a ſecretary of fate, may lawfully commit per- 
8 for treaſon, and for other offences againſt the ſtate, as in all ages 

po they 


Davis 32. b, Theſe warrants are not by cuſtom, they go no farther 


teckor of the liberty and property of the ſubject, to demoliſh this 


dels. 1. A ſecretary of ſtate has the ſame power to commit for 
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they have done, 2 Hawk. P. C. 117. ſef. 4. 1 Len. 50 5 
Carth. 291. 2 Leon. 175. if it is clear that a ſecretary of fl 
may commit for treaſon and other offences againſt the ſtate, he 
tainly may commit for a ſeditious libel againſt the government 4 
there can hardly be a greater offence againſt the ſtate, except au 
treaſon. A ſecretary of ſtate is within the habeas corpus act, but: 
power to commit without a power to iſſue his warrant to ſeize the 
offender and the libel would be nothing, ſo it muſt be conclugeg 
that he has the ſame power upon information to iſſue a Warrant 
to ſearch for and ſeize a ſeditious hbel, and it's author and pub. 
liſher, as a juſtice of peace has for granting a warrant to ſearch fy 
ſtolen goods, upon an information that a theft has been committed 
and that the goods are concealed in ſuch a place; in which caſe th 
conſtable and officers aſſiſting him in the ſearch, may break open 
doors, boxes, &c. to come at ſuch ſtolen goods, Suppoſing the 
practice of granting warrants to ſearch for libels againſt the ſa 
be admitted to be an evil in particular caſes, yet to let ſuch libellers 
_ eſcape who endeavour to raiſe rebellion is a greater evil, and may be 
compared to the reaſoning of Mr. Juſtice Foſter in the caſe of pre. 
ſing 159. © where he ſays, that war is a great evil, but it is choſen 
cc to avoid a greater. The practice of preſſing is one of the mil. 
“ chiefs war brings with it; but it is a maxim in law and good 
<< policy too, that all private miſchiefs muſt be born with patience, 
for preventing a national calamity, &c. | 


2. Suppoſing there is a defect of juriſdiction in the ſecretary of 
ſtate, yet the defendants are within the Stat. 24 Geo. 2. c. 44. and 
though not within the words, yet they are within the reaſon of it; 
that it is not unuſual in acts of parliament to comprehend by cot- 
ſtruction a generality where expreſs mention is made only of a partic 
clar; the ſtatute of Circumſpedè agatis concerning the biſhop of N- 
wich extends to all biſhops. Fitz. Prohibition 3. and 2 Inſt, on ti 
ſtatute. 25 Ed. 3. c. enables the incumbent to plead in guar! 
impedit, to the King's ſuit, this alſo extends to the ſuits 0 
all perſons. 38 E. 3. 31. the act 1 Ric. 2. ordains, that the wat 
den of the Fleet thall not permit priſoners in execution to go ddt 
of priſon by bail or baſton, yet it is adjudged that this act enten 
to all gaolers. Plowd. Com. caſe of Platt 3 5. b. the tat. de dons ct 
ditionalibus extends to all other limitations in tail not there partic 
larly mentioned, and the like conſtruction has been put upon ſe 
veral other ſtatutes. Tho, Jones 62. the ſtat. 7 Jac. I. C. 5 th 
word conflable therein extends to a deputy conſtable. Moor $45 
Theſe meſſengers in ordinary have always been conſidered as offcel 
of the ſecretaries of ſtate, and a commitment may be to their cuſto 
dy, as in Sir V. Hyndbam's caſe. A juſtice of peace may mas 

conſtable pro hac vice to execute a warrant, who would be with 
the ſtat. 24 Geo. 2. ſo if theſe defendants are not conſtables, Ic! 


I 1 


"Michaelmas Term 6 Geo. 3. 17 67 


3 a 

e they have power to execute a warrant of a juſtice of peace; a 
conſtable may, but cannot be compelled to execute a warrant out of his 
qriſdiction 3 officers acting under colour of office, though doing an 
legal act, are within this ſtatute. Yaugh. 113. So that no demand 
having ever been made of the warrant, nor any action commenced 
within fix months, the plaintiff has no right of action. It was ſaid 
that a conſervator of the peace had no more power than a conſtable 
Ms now, I anſwer, they had power to bind over at common law, 
bot a conſtable has not. Dalton cap. I. 


Counſel for the plaintiff in reply: It is ſaid this has been done 
the beſt of times ever ſince the revolution; the concluſion from 
thence is, that it is the more inexcuſable, becauſe done in the beſt 
ar times, in an æra when the common law (which had been tram- 
pled under the foot of arbitary power) was revived. We do not 
leny but the ſecretary of ſtate hath power to commit for treaſon and 
other offences againſt the ſtate, but that is not the preſent caſe, 
which is breaking into the houſe of a ſubject, breaking into his 


into all his private affairs; but it is ſaid if the ſecretary of ſtate has 


ſad he has a power to torture; as to ſtolen goods if the officers find 

none, have they a right to take away a man's goods which were not 
Witolen, Preſſing is ſaid to be a dangerous power, and yet it has 
been allowed for the benefit of the ſtate, but that is only the ar- 


records, in times when the lower. part of the ſubjects were little 
eter than ſlaves to their lords and great men, and has not been 
lowed to be lawful (without an act of parliament) ſince the time 
it the revolution. The ſtat. 24 Geo. 2. has been compared to an- 
tent ſtatutes, naming particular perſons and diſtricts, which have 


te defendants, though no ſuch officers are mentioned, by like rea- 
on, are within the ſtatute of 24 Geo. 2, but the law knows no ſuch 
hcers as meſſengers in ordinary to the King. It is ſaid the habeas 
Tus act extends to commitments by ſecretaries of ſtate though they 


« the innocent againſt illegal and arbitrary power; it is ſaid the 
ctary of ſtate is a juſtice of peace, and the meſſengers are his 
licers , why then did the warrant direct them to take a conſtable 


tems to admit they were not the proper officers; if a man be made 
n officer tor a ſpecial purpoſe to arreſt another, he muſt ſhew his 
minority; and if he refules, it is not murder to kill him ; but a 


ſtable or other known officer in the law need not ſhew his war- 
1 | 


4D Lord 


irawers and boxes, ranſacting all the rooms in his houſe, and aig 


power to commit, he has power to ſearch, Gc. as in the caſe of 
ſtolen goods; this is a falſe conſequence, and it might as well be 


pument and opinion of a ſingle judge, from ancient hiſtory and 


ken conſtrued to extend to many others not named therein; and fo 


te not mentioned therein; true, but that ſtatute was made to pro- 


their aſſiſtance, if they were themſclves the proper officers? it 
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Mich. 6 Geo. Counſel for the plaintiff on the 2d argument: If the ſecretary of 


Lord Chief Juſt:ce : I ſhall not give any opinion at preſent, beca 
this caſe, which is of the utmoſt conſequence to the public, is t, 1 
argued again; I ſhall only juſt mention a matter which has flip N 
ſagacity of the counſel on both ſides, that it may be taken Notice gf 
upon the next argument. Suppoſe a warrant which is againſt aw 
be granted, ſuch as no juſtice of peace, or other magiſtrate bioh 
or low whomſoever has power to iſſue, whether that magiſtrate gr 
juſtice who grants ſuch warrant, or the officer who executes it, xs 
within the Vat. 24 Geo. 2. c. 44. To put one caſe (among an huy. 
dred that might happen): Suppoſe a juſtice of peace iſſues a warran 
to ſearch a houſe for ſtolen goods, and directs it to four of his fe. 
vants, who ſearch and find no ſtolen goods, but ſeize all the book 
and papers of the owner's of the houſe, whether in ſuch a a 
would the juſtice of peace, his officers or ſervants, be within the 
feat. 24 Geo. 2.? I deſire that every point of this caſe may be argued 
to the bottom, for I ſhall think myſelf bound, when I come to gin 
judgment, to give my opinion upon every point in the caſe, 


ſtate, or a privy counſellor, juſtice of peace, or other magiſtrat 
whatever, have no legal power to grant the warrant in the preſent 
caſe, it will follow, that the magiſtrate uſurping ſuch an illeg 
power, can never be conſtrued to be within the meaning or reaſp 
of the ſtatute of 24 Geo, 2. c. 44. which was made to protect juſt 
ces of peace, &c. where they made blunders, or erred in judgmet 
in caſes within their juriſdiction, and not to give them arbitran 
power to iſſue warrants totally illegal from beginning to end, and! 
caſes wherein they had no juriſdiction at all. If any ſuch power i 
a ſecretary of ſtate, or a privy counſellor, had ever exiſted, it woul 
appear from our law-books; all the ancient books are filent on tit 
head; Lambert never once mentions a ſecretary of ſtate ; neither be 
nor a privy counſellor, were ever conſidered as magiſtrates; in d 
the arguments touching the Star-chamber, and petition of rig 
nothing of this power was ever dream't of ; ſtate commitments al 
ciently were either per mandatum regis in perſon, or by warrant ( 
ſeveral of the privy counſellors in the plural number ; the King i 
this power in a particular mode, vis. by the advice of his pf 
council, who are to be anſwerable to the people if wrong is don 
he has no other way but in council to ſignify his mandate. | 
the caſe of the ſeven biſhops, this matter was inſiſted upon at | 
bar, when the court preſumed the commitment of them was f 
advice of the privy council, but that a ſingle privy counſellor be 
this power was not contended for by the crown-lawyers then. 1 
court will require it to be ſhewn that there have been ancient c 
mitments of this ſort ; neither the ſecretary of ſtate, or a privy c 
ſellor, ever claimed a right to adminiſter an oath, (but they imp 


a perſon as a law-clers, who is a juſtice of peace, to cry 


— — 7 — . a. EE ET 
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oaths, and take recognizances) ; Sir Barth. Shower in Kendale and 
Rig's caſe, inſiſted they never had ſuch power, It would be a 
@leciſm in our law to ſay, there is a perſon who has power to 
commit, and has not power to examine on oath, and bail the party ; 
therefore whoever has power to commit has power to bail; it was 


of the peace could take a recognizance or bond; in the time of 
Q. Eliz. there was a caſe wherein ſome of the judges were of one 
opinion and ſome of another. A ſecretary of ſtate was fo incon- 
ſiderable formerly, that he is not mentioned in the ſtatute of /cor- 
aum magnatum ; his office was thought of no great importance, 
he takes no oath of office as ſecretary of ſtate, gives no kind of 
ſecurity for the exerciſe of ſuch judicial power as he now uſurps ; 
if this was an ancient power it muſt have been annexed to his office 
anciently, it cannot be now given to him by the King; the King 
cannot make two chief juſtices of the common pleas ; nor could the 
King put the great ſeal in commiſſion before an act of parliament 
was made for that purpoſe ; there was only one ſecretary of ſtate 
formerly, there are now two appointed by the King; if they have 
this power of magiſtracy, it ſhould ſeem to require ſome law to be 
made to give that power to two ſecretaries of ſtate which was for- 


ting they have power to commit in high treaſon, it will not follow 


that they can commit in high treaſon, which requires immediate 
Iiterpoſition for the benefit of the public. In the caſe of commit- 


on the habeas corpus at laſt, that the party was committed ex ſen- 
lentia & mandato totius concilii privati dominæ regine ; becauſe he 


parliament illegal from the beginning; ſo in the caſe of ſhip- money 
the parliament declared it illegal. WEE 


| Counſel for the defendants on the 2d argument: The moſt able 
[2992s and advocates ever fince the revolution, ſeem to have agreed 
that the ſecretaries of ſtate have this power to commit for a miſde- 
mcanor, Secretaries of ſtate have been looked upon in a very high 
wht for 200 years paſt. 27 H. 8. c. 11, their rank and place is 
ſettſed by 31 Hen. 8. c. 10. 4 Inſt. 302. cap. 77. of precedency. 


ecretary of ſtate is ſomething more than a mere clerk, as was ſaid. 
Minſhero verb. Secretary; he is & ſecretioribus conſiliis domini regis. 
Yrjeant Pengelly moved that Sir Mm. Wyndham might be bailed ; 
he could hot be committed by the ſecretary of ſtate for ſome- 
1 | thing 


a queſtion formerly, whether a conſtable as an ancient conſervator 


| merly in one only; as to commitments per mandatum regis, ſee 
Stamf. Pl. Coron. 72. 4 Inſt. c. 5. court of Star-Chamber. Admit- 


they have power to commit for a miſdemeanor; it is of neceflity 


ment by Walſingbam ſecretary of ſtate, 1 Leon. 71. it was returned 


found he had not that power of himſelf, he had recourſe to the whole 
privy council's power, ſo that this caſe is rather for the plaintiff, 
commitment by the high commiſſion court of Vr was declared by 


+ iſt, 56. Selden's Titles of Honour C. Officers of State; ſo that a 
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habeas corpus and the return, and that this was a commitment by 


nard. 346. was a motion to diſcharge a recognizance entred into for 


great number of precedents in the crown- office of commitments 


within the at. 24 Geo. 2. c. 44. 2dly, That ſuch warrants have 


thing leſs than treaſon, why did he move to have him bailed; th 
ſeems a conceſſion that he might be committed in that caſe for 
ſomething leſs than treaſon ; Lord Holt ſeems to agree that a com. 
mitment by a ſecretary of ſtate is good. Sn. 598. 1 La. Rayn, 
65. There is no caſe in the books that fays in what caſes a ſecre. 
tary of ſtate can or can not commit; by what power is it that he 
can commit in the cafe of treaſon, and in no other caſe ? The te. 
ſolution of the houſe of commons touching the. petition of right 
Selden laſt volume, Parliamentary Hiſtory, vol. 8. fol. ꝙ 5, 96, Rene. 
tary Coke told the lords, it was his duty to commit by the King's 
command. Yoxley's caſe, Carth. 291. he was committed by the 
ſecretary of ſtate on the ſtatute of Eliz. for refuſing to anſwer whe. 
ther he was a Romiſh prieſt ; The Queen and Derby, Forteſcue' 
Rep. the commitment was by a ſecretary of ſtate Mich. 10 Aung 
for a libel, and held good. (N. Bathurſt J. ſaid he had ſeen the 


ſecretary of ſtate). The King and Earbury, Mich. 7 Geo, 2. 2 Ber. 


writing a paper called the Royal Oak; Lord Hardwicke faid it was 
ſettled in Kendale and Roe's caſe, that a ſecretary of ſtate might ap- 
prehend perſons ſuſpected of treaſonable practices; and there are a 


by ſecretaries of ſtate for libels againſt the goverment, Aſter time 
taken to conſider, the whole court gave judgment this term for the 


plaintiff. 
Curia: The defendants make two defences ; firſt, That they ar 


frequently been granted by ſecretaries of ſtate ever ſince the revolu- 
tion, and have never been controverted, and that they are legal; 
upon both which defences the defendants rely. 


A ſecretary of ſtate, who is a privy counſellor, if he be a col- 
ſervator of the peace, whatever power he has to commit is by the 
common law; if he be conſidered only as a privy counſellor, he 
is the only one at the board who has exerciſed this authority of late 
years; if as a conſervator, he never binds to the peace; no othe! 
conſervator ever did that we can find; he has no power to admin. 
ſter an oath, or take bail; but yet it muſt be admitted that he 5 0 
the full exerciſe of this power to commit, for treaſon and ſeditt 
ous libels againſt the government, whatever was the original ſource 
of thit power; as appears from the Caſes of the Queen and Derl) 
The King and Earbury, and Kendale and Roe's caſe, 


We mutt know what a ſecretary of ſtate is, before we Cal el 
whether he is within the „lat. 24 Geo. 2. c. 44, he is the keepe! 0 
the King's fignet wherewith the King's private letters are bg" to 

2 


2h 


* 


Michaelmas Term 6 Geo. 3. 1765. 289 


oy 550. Cole upon Articuli :ſuper chartas, 28 Ed. 1. Lord Cote's 
ſlence is a ſtrong preſumption that no ſuch power as he now ex- 
erciſes was in him at that time; formerly he was not a privy coun- 
lor, or conſidered as a magiſtrate ; he began to be ſignificant about 
the time of the revolution, and grew great when the Princes of Eu- 
mþe ſent ambaſſadors hither.; it ſeems. inconſiſtent that a ſecretary of 
tte ſhould have power to commit, and no power to adminiſter an 
auh; or take bail; who can' commit and not have power to ex- 
amine? the houſe of commons indeed commit without oath, but 
that is nothing to the preſent caſe; there is no account in our law- 
hooks of ſecretaries of ſtate, except in the few caſes mentioned; 
he is not to be found among the old conſervators; in Lambert, 
I Crompton, Fitæberbert, &c. Gc. nor is a privy counſellor to be 
bund among our old books till Kendall and Roe's caſe, and 1 Leon. 
70, 71. 29 Elis. is the firſt caſe that takes notice of a commit- 
ment by a' ſecretary of ſtate; but in 2 Leon. 175. the judges knew 
1 ſuch committing magiſtrate as the ſecretary of ſtate. It appears 
by the petition of right, that the King and council claimed a power 
o commit; if the ſecretary of ſtate had claimed any ſuch power, 
len certainly the petition of right would have taken notice of it; but 
fom its ſilence on that head we may fairly conclude he neither 
caimed or had any ſuch power; the ſtat. 16 Car. 1. for regulating 
the privy council, and taking away the court of Star-Chamber, 
binds the King not to commit, and in ſuch caſe gives a habeas cor- 
jus; it is ſtrange that houſe of commons ſhould take no notice of 
the ſecretary of ' ſtate, if he then had claimed power to commit. 
This power of a ſecretary of ſtate to commit was derivative from 
the- commitment per mandatum regis: Epbemeris parliamentaria. 
(ike ſays in his ſpeech to the houſe, If I do my duty to the King, 
* | muſt commit without ſhewing the cauſe“; 1 Leon. 70, 71. 
ſhews that a commitment by a fingle privy counſellor was not war- 
ranted, By the licenſing ſtatute of 13 & 14 Car. 2. cap. 33. ſec. 15. 
Icence is given to a meſſenger under a warrant of the ſecretary of 
late to ſearch for books unlicenſed, and if they find any againſt the 
religion of the church of England, to bring them before the ſecre- 
ry of ſtate; the warrant in that caſe expreſſed that it was by the 
Ning's command. See Stamford's comment on the mandate of the 
King, and Lambert, Cap. Bailment. All the judges temp Elis. held 
that in a warrant or commitment by one privy counſellor he muſt 
ew it was by the mandate of the King in council. See And. 297. 
the opinion of all the Judges; they remonſtrated to the King that 
do ſubject ought to be committed by a privy counſellor againſt the 
iy of the realm. Before the 3 Car. 1. all the privy counſellors 
Eiercifed this power to commit.; from that æra they diſuſed this 
power, but then they preſcribed ſtill to commit per mandatum regis. 
nal of the houſe of commons 195. 16. Car. 1. Coke, Selden, &c. 
uzued that the King's power to commit, meant that he had ſuch. 
4 E | power 
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whole body of the law ſeem not to know that privy counſellors ou 


we 


admitting him (for argument's ſake) to be a conſervator, the pream- 


the court and King's council admit, that ſuppoſing the Warrant had 


court preſumed it to be figned at the board; Pollexfen in his 1 


For if it appears that he hath power to commit in one caſe © 


he is in the nature of a conſervator of the peace: We are now bound 


by the caſes of the Queen and Derby, and The King and Earbury, 


— 


power by his courts of juſtice. In the caſe of the ſeven biſhop al 


been ſigned out of the council, that it would have been bad, but th 


ment ſays, we do not deny but the council board have power to com. 
mit, but not out of council; this is a very ſtrong authority, the 


of council had any power to commit, if there had been any fuck 
power they could not have been ignorant of it; and this power wy 
only in caſes of high treaſon, they never claimed it in any other of 
It was argued that if a ſecretary of ſtate hath power to commit in 
high treaſon, he hath it in caſes of leſſer crimes: but this we deny, 
how can we then without authority ſay he has that power in other 
caſes? he is not a conſervator of the peace; juſtice Rokeby only fa 


The ſecretary of ftate is no conſervator nor a juſtice of the peace, 
-guaf; ſecretary, within the words or equity of the ſtat. 24 Ge. 


ble of the ſtatute ſhews why it was made, and for what purpoſe; 
'the only grantor of a warrant therein mentioned, 1s a juſtice of the 
peace; juſtice of peace and conſervator are not convertible terms 
the cafes of conſtruction upon old ſtatutes, in regard to the war 
den of the Fleet, the biſhop of Norwich, &c. are not to be appli 
to caſes upon modern ſtatutes. The beſt way to conſtrue modem 
Natutes is to follow the words thereof; let us compare a juſtice 
of peace and a conſervator ; the juſtice is liable to actions, as the ſi 
ute takes notice, it is applicable to him who acts by warrant d 
redted to .conſtables, a conſervator is not intruſted with the e 
ecution of laws, which by this act is meant ſtatutes, which git 
juflices juriſdiction; a conſervator is not. liable to actions, he net 
acts, he is almoſt forgotten, there never was an action againſt acl 
ſervator of the peace as ſuch; he is antiquated, and could nei 
be thought of, when this act was made; and ad ca que frequi 
ter accidunt jura adaptantur. There is no act of a conſtable ot 
thingman as conſervator taken notice of in the ſtatute ; will thek 
cretary of ſtate be ranked with the higheſt or loweſt of theſe ci 
ſervators? the ſtatute of Jac. 1. for officers acting by author) "i 
plead the general iſſue, and give the ſpecial matter in evidene 
when conſidered with this ſtatute of 24 Geb. 2. the latter ſeems" 
be a ſecond part of the act of Fac. 1. and we are all clearly of d 
nion that neither the ſecretary of ſtate, nor the meſſengers, ® 
within the ſtat. 24 Geo. 2. but if the meſſengers had been with 
it, as they did not take a-conſtable with them according to the W# 
rant, that alone would have been fatal to them, nor did they pt ] 


* 
TY 


*— 9 9— oc 


m 6 Geo. 3. 1765. 


2 


Michaelmas I er 


"” 


291 


| the warrant in the execution thereof, ben they carried the plaintiff 
and his books, Sc. before Love! Stanbope, and not before Lord Ha- 
lar; that was wrong, becauſe a ſecretary of ſtate cannot delegate 
his power, but ought to act in this part of his office perſonally. 


The defendants having failed in their defence under the ſtatute 


it can be ſupported in law, and this depends upon the juriſdiction 
of the ſecretary of ſtate; for if he has no juriſdiction to grant a war- 
ant to break open doors, locks, boxes, and to ſeize a man and all 
his books, Gc. in the firſt inſtance upon an information of his be- 
ing guilty of publiſhing a libel, tne warrant will not juſtify the 
lefendants ; it was reſolved by B. R. in the caſe of Shergold v. Hol- 
way, that a juſtice's warrant expreſly to arreſt the party will not 
juſtify the officer, there being no juriſdiction, 2 Stran. 1002. The 
warrant in our Caſe was an execution in the firſt inſtance, without 
any previous ſummons, examination, hearing the plaintiff, or proof 
that he was the author of the ſuppoſed libels; a power claimed by 


s other magiſtrate whatever (Scroggs C. J. always excepted) it was 
ect to the diſcretion of theſe defendants to execute the warrant in 


the abſence or preſence of the plaintiff, when he might have no 
| witneſs preſent to ſee what they did; for they were to ſeize all 
papers, bank bills, or any other valuable. papers they might take 
[away if they were ſo diſpoſed, there might be no body to detect 
them, Tf this be lawful, both houſes of parliament are involved 
in it, for they have both ruled, that privilege doth not extend to 
this caſe. In the caſe of Wilkes, a member of the commons houſe, 
al his books and papers were ſeized and taken away; we were told 
by one of theſe meſſengers that he was obliged by his oath to ſweep 
way all papers whatſoever ; it this is law it would be found in our 
books, but no ſuch law ever exiſted in this country ; our law holds 
tie property of every man ſo ſacred, that no man can ſet his foot 
upon his neighbour's. cloſe without his leave, if he does, he is a 
trelpaſſer, though he does no damage at all, if he will tread upon 
is neighbour's ground, he muſt juſtify it by law. The defen- 
(dants have no right to avail themſelves of the uſage of theſe warrants 
ſince the revolution, and if that would have juſtified them they 
have not averred it in their plea, ſo it could not be put, nor was 
in iſſue, at the trial; we can ſafely ſay there is no law in this coun- 
ty to juſtify the defendants in what they have done ; if there was, 
It would deſtroy all the comforts of ſociety ; for papers are often 
the deareſt property a man can have. This caſe was compared 
to that of ſtolen goods; Lord Coke denied the lawfulneſs of grant- 
ng warrants to ſearch for ſtolen goods, 4 Inſt. 176, 177. though 
WW it prevails to be law; but in that caſe the juſtice and 
ie informer muſt proceed with great caution ; there muſt be an 
dach that the party has had his goods ſtolen, and has ſtrong reaſon 


24 Geo, 2. we ſhall now confider the ſpecial juſtification, whether 
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to believe they are concealed in ſuch a place; but if the goods are 
not found there, he is a treſpaſſer, the officer in that caſe is a Wik 
neſs, there are none in this caſe, no inventory taken; if it had been 
legal many guards of property would have attended it. We ſpal 
now conſider the uſage of theſe warrants fince the revolution; i 
it began then it is too modern to be law ; the common law did ng 
begin with the revolution, the ancient conſtitution which had been 
almoſt overthrown and deſtroyed, was then repaired and revived, 


the revolution added a new buttreſs to the ancient venerable edifice. 
'J 


the K. B. lately ſaid that no objection had ever been taken to N 
neral warrants, they have paſt % /ilentio; this is the firſt inſtance 
of an attempt to prove a modern practice of a private office to make 


and execute warrants to enter a man's houſe, ſearch for and take 


away all his books and papers in the firſt inſtance, to be law, which 
is not to be found in our books. It muſt have been the guilt «| 
poverty of thoſe upon whom ſuch warrants have been executed 
that deterred or hindred them from contending againſt the power of 


a ſecretary of ſtate and the ſolicitor of the treaſury, or ſuch warranty 


could never have paſſed for lawful till this time. We are inclined 
to think the preſent warrant took its firſt riſe from the licenſing 
act, 13 & 14 Car. 2. c. 33. and are all of opinion that it cannot be 
juſtified by law, notwithſtanding the reſolution of the judges in the 


time of Cha. 2. and Jac. 2. that ſuch ſearch warrants are lawful, 


Hob. 253. 

1 Vent. 31. 
- Carth. 409. 
2 Salk, 418. 


v 


State Trials, Vol. 3. 58. the trial of Carr for a libel, There is 10 
authority but of the judges of that time that a houſe may -be:ſearched 
for a libel, but the 12 judges cannot make law; and if a man 


ſay be is, half the kingdom would be guilty in the caſe of a favol- 


rite libel, if libels may be ſearched for and ſeized by whomfoever 
and .whereſoever the ſecretary of ſtate thinks fit. It is ſaid it 
better for the government and the public to ſeize the libel betas 


it is publiſhed ; if the legiſlature be of that opinion they will make 


it lawful. Sir Samuel Aſtry was committed to the Tower, for alſett 


ing there was a law of ftate diſtin from the common law, Tix 


law never forces evidence from the party in whoſe power it is; when 
an adverſary has got your deeds, there is no lawful way of gettily 
them again but by an action. 2 Stran. 1210. The King and Cu. 
lius. The King and Dr. Purnell, Hil. 22 Geo. B. R. Our law | 


wiſe and merciful, and ſuppoſes every man accuſed to be innoceil 
before he is tried by his peers: upon the whole, we are all of op 
nion that this warrant is wholly illegal and void. One word ma 
for ourſelves.; we are no advocates for libels, all governments mut 
ſet their faces againſt them, and whenever they come before us i 


a jury we ſhall ſet our faces againſt them, and if juries do ut 


prevent them they may prove fatal to liberty, deſtroy govern 


and introduce anarchy ; but tyranny is better than anarchy, and ® 


-worſt government better than none at all. 
Judgment for the plaintiff, 


Hilal 


puniſhable for having a libel in his private cuſtody, as many cal 


Hilary Term 


6 Geo. 3. 1766. 


Addiſon verſus Gray. C. B. 


the condition, which is, that if the defendant Gray and one 3 

Mary Birkwood ſhall perform the award of Vm. Bradley r Sov to 
and Jobn Bellamy, arbitrators, choſen between the faid part and bad 

Gray and Birkwood, and the plaintiff Addiſon concerning all matters“ 8 

in difference between them, ſo as the award be made in writing on 

or before the firſt of September then next, then, &c. which being 

read and heard, the defendant pleads no award was made. The Ante Mich. 

paintiff replies, and ſets out an award, whereby the arbitrators 5 Geo. 3. 

awarded that all actions, ſuits, quarrels and diſputes to the day of 4 9 

the date of the bond ſhould ceaſe between the parties, and that the 

plaintiff ſhould hold and enjoy three acres of meadow in Glatton till 

Ide 10th of October then next, and then he ſhould quit the ſame to 

the ſaid Gray and Brickwood, and that the ſaid Gray and Brickwood 

ſhould on or before the 10th of September then next pay to the plaintiff 

the ſum of 47, 155. and that they ſhould pay all coſts and charges due 

b the ſteward and attornies on account of an action of replevin de- 

pending in the court of the hundred of Norman Croſs, and ſhould, pay 

all the coſts and charges of the ſaid arbitration bonds and of that their 

ward, and that the parties ſhould execute mutual general releaſes 

on or before the 29th of September then next; and the plaintiff avers, 

Itbat the ſaid Gray and Birkwood, or either of them, have not paid 

o the plaintiff the ſaid ſum of 47. 1 55. or any part thereof, on, or at any 

lay before the ſaid 10th day of October then next after the making 

if the award, according to the form and effect thereof; and this, 

Cc. the defendant demurs, and the plaintiff joins in demurrer. 


It was objected for the defendant, that this award was void in 3 Lev. 413. 
Warding coſts in an inferior court unſettled and uncertain, and in ou for 
ld not make a final end between the parties; but per curiam, The * 
ward is good for the payment of the 4“. 15s. and the mutual 
leaſes make a final end between the parties, and though other Poſe 
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of the award be bad, yet the breach is well aſſigned. Judgnen 
for the plaintiff, 5 


Rayenſcroft verſs Eyles, Eſq; Warden of the Flu 


Action upon 
the caſe for an 
eſcape upon 
meſne pro- 


1 | ceſs; the pri- guilty, and the iſſue was tried before Mr. Juſtice Gould at Guildbul 
it loner returns the thirteenth of June laſt, when a verdict was found for the plain. i 


'CTION on the caſe againſt the warden of the Fleet, for the 
eſcape of one William Warren; the defendant pleaded Ny 


ie Fleet 2 5 f 
3 4 tiff, damages 181. 3s. coſts 405. ſubject to the opinion of this court 


nl the 2 upon the following caſe, (viz.) 
tit proceeds . 3 5 | 
went Jer ie The ſaid Warren being indebted to the plaintiff in the ſum ad 
action lies 181, 3s. upon his promiſory note of hand, and alſo for gogds (ali 
HW _ and delivered; the plaintiff in Trinity term in the 4th year of the 
damages. King having made an affidavit of his cauſe of action, delivered a d 
_claration againſt the ſaid Warren to the turnkey of the Fleet prifon, | 
he the ſaid Warren being a priſoner in the cuſtody of the defend 
the warden at the ſuit of one Palmer, as is ſet forth in the plains 
tiff's declaration, { 


That afterwards upon the firſt of October the defendant wolunts« 
rily permitted the ſaid Warren to eſcape out of the ſaid priſon, and] 
go at large out of his cuſtody, the ſaid plaintiff not being ſatiſal 
his damages in the ſaid declaration. BITE 
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That the plaintiff knowing of ſuch eſcape, on the ſaid firſt of Od. 
ber did. notwithſtanding afterwards proceed in bis ſaid cauſe agaii 
the ſaid Warren, and in the then next Hilary term obtained judgmat 
againſt him for the ſum of thirty pounds ſixteen ſhillings for his d- 
mages and coſts, as is ſet forth in the declaration. 


. 
1 Re... — 

N 22 

1 z _— WEI 


That after having ſo obtained judgment againſt the faid Vie 
ren, the plaintiff commenced his preſent action againſt the defend 


the warden. 


_— , - fs —— to CM c a 


That Warren e ſo eſcaped on the ſaid firſt of Ocialer, & 
turned to the Fleet priſon on the ſame day, and has ever fince cor 
tinued a priſoner therein in the cuſtody of the defendant. 


The queſtion therefore ſubmitted to the court is, whether tit 
plaintiff is intitled to recover in this action againſt the defendant, 1 
the plaintiff having proceeded to judgment againſt the ſaid Mabel 
as is above mentioned, ED 


2 | Th 


—Tiary Term e e 


This caſe was argued by ſerjeant Davy for the defendant, and by 
ferjeant Hewitt for the plaintiff, in Hilary term in the 6th year of 
King George the 3d. = 


Id. Ch. Juſtice Wilmot : The queſtion is, whether this action 
upon the caſe lies, the plaintiff having proceeded to final judgment 
zozinſt the priſoner Warren, after he the plaintiff knew that the 
warden bad voluntarily permitted him to eſcape ; the quantum of the 
damages is nothing to the purpoſe, for if the jury had power in this 
caſe to give damages, we muſt now take it that they have done 
cioht; and I am of opinion that the jury were not confined. to give 
the exact damages in the final judgment, but had a power and diſ- 
cretion to aſſeſs what damages they thought proper, for this being 
an action upon the caſe, the damages were totally uncertain and at 
large, and Warren eſcaped 005 the permiſſion of the warden before 
that the eſcape was but for a ſingle day, that the plaintiff knew 
thereof, and proceeded to final judgment, and might have charged 
the defendant in execution, as he returned again to the Fleef the ſame 
dy, and is now there. But to this I anſwer, that whenever a gaoler 
permits a voluntary eſcape, from that moment he commits a tort, 
ad the plaintiff has a right of action to recover ſuch damages as 4 
uy (hall pleaſe to give for the ſame ; the priſoner when voluntarily 
ſuffered by the gaoler to efcape is inſtantly at large, the gaoler cannot 
afterwards retake and detain him for the ſame matter; the plain- 
if may retake him by an eſcape warrant, but has his option to pro- 
ced as he pleaſes either againſt Warren to judgment and execution 
in this caſe, or againſt the warden; I ſay Warren is not now a pri- 
brer at the plaintiff's ſuit although he be locked up every night, and 
thoyeh the plaintiff might lawfully proceed to judgment againſt 
lim, yet he could not charge him in execution; and the caſe of 
Ky and Briggs, Skin. 582. is directly in the point; I have not the 
doubt but that judgment muſt be for the plaintiff, and if we 
would do otherwiſe we ſhould permit every gaoler in England to 
t his priſoner go at large, as much as if they had never been ar- 
relied ; if an eſcape be voluntary in the gaoler, nothing afterwards 
"Ill purge it, Salt. 271, Judgment for the plaintiff per totam cu- 
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Gainſbrough by his cattle in and along the King's highway there, and ſeize 
in confidera- and took from the cattle drawing the waggon the geers of the plain- 


there, and the 


| he did not re. treſpaſſes above ſuppoſed, that the plaintiff ought not to have ln 


= 


Eaſter Tei 


6 Geo. 3. 1706. 


W . 5: br 1 | 0 ” 


Truman ver/us Walgham and Key. C. 1 


N treſpaſs the plaintiff declares that the defendants on the I 
of November 1764. with force and arms, &c. at Gainſbrough n 
the county of Lincoln ſtopped the waggon of the plaintiff dram 


Treſpaſs. 
Preſcription 
for toll thro? 
the ſtreets of 


tion of repair- , - "LE r 585 . PI 
ing diver - tiff, v/2, one pair of his iron geers, and carried away, kept and de 


ſtreets there, tained the ſame, and alſo that the defendants on the 5th of Neven 
e 1764. with force and arms at Gainſbrougb ſeized, took and carriedayy 
he repaired all Other geers of the plaintiff, to wit, one pair of iron geers at Gai 
the ſtrees brough lately found and converted and diſpoſed thereof to their om 
uſe, to the plaintiff's damage of 10/. 


plaintiff might . 
be paſſing By By 5 1 | | | | 
with bo wag- The defendants as to coming with force and arms, &c. plead Nd ; 
gon thro' a | 


fleet which guilty, and thereupon iſſue is joined; and as to the reſidue of tht 


Pos 22 action againſt them, becauſe they ſay, that Sir Nevile George Hil 
—_ o th man Baronet, at the time when, &c, long before, and yet is feiſ 


contrary, of the manor of Gainſbrougb in his demeſne as of fee, the faid to 
of Garinſbrough (which is an ancient market town and a borough 
be being ſituated in, and parcel of the ſaid manor, and that the fa Y 


Sir Nevile, and all thoſe whoſe eſtate he hath, and at the ſaid ti 
had in his ſaid manor, from time whereof, '&c. have at their on p 
per coſts and charges repaired, cleanſed and maintained, and have uſe 
and beenaccuſtomed, and ought to repair, cleanſe and maintain drier 
and many fireets belonging to the ſaid town or borough as often # f. 
neceſſary, and by reaſon thereof have for and during all the time befol 
mentioned of right enjoyed, received and taken, and have uſed al 
been accuſtomed to receive and take as belonging to the ſaid mail 
a certain toll, of and for every cart and waggon coming from out( 
aͤny other lordſhip or manor, and paſſing over any part of the mal 
of Gainſbreugb into the town or borough of Gainſbrough at all i 

I 


l „ S ne e e . 


© Faſter Term 6 Geo, 3. 1766. 


iu che year, except ſuch times during which the common marts or 
tics are held at Garnſbrough aforeſaid, (that is to ſay) for every cart 
x waggon of any perſon or perſons whatſoever, except the carts 
ind waggons of the burgeſſes or inhabitants of the ſaid town or bo- 
rouph, and the carts and carriages loaded with fuel for the uſe of 
the inhabitants within the ſaid manor, and the carts and waggons of 
aber perſons otherwiſe exempted, according to the rate of one 
penny a wheel for every wheel of ſuch cart or waggon, the ſaid toll 
being payable and to be paid by the perſon or perſons who ſhall 
drive or conduct ſuch cart or waggon into the ſaid town or borough, 
nd in default of payment of the ſaid toll, then they have uſed and 
deen accuſtomed from and during all the time aforeſaid, to diſtrain 
ny part of the harnefs of the cattle drawing ſuch carts or waggons, 
nd to keep and detain fuch diſtreſs until the ſaid toll was fatisfied 
and paid to them. And the defendants further ſay, that at the ſaid 


ommon marts or fairs were held, a certain waggon of the plaintiff 
ring four wheels coming from out of another lordſhip or manor, 
hat is to fay, the lordſhip or manor of Lea in the county aforeſaid, 
nd pafling over the manor of Gampbrough was driven and conducted 
y the ſervant of the plaintiff, and paſſed into the town or borough 
of Gainſbrough (the ſaid plaintiff not being at the time when, Ec. 
a burgeſs or inhabitant of the ſaid town or borough, nor a perſon 
Watherwiſe exempted from the payment of the ſaid toll, and his ſaid 
gon not being then loaded with any kind of fuel; whereupon the 


hat behalf, then and there requeſted the ſervant of the plaintiff ſo 


u that behalf due for the faid waggon * is to ſay) four pence for 
de {aid time when the faid waggon of the plaintiff was fo driven and 


mducted by the. ſervant of the plaintiff, and came from out of 


| vainfbrough into the town or borough of Gainſbrougb as aforeſaid; 
mich faid toll the ſaid ſervant of the plaintiff did then and there re- 
uſe to pay, and did not pay, and the ſaid toll is actually yet unpaid ; 


s command, at the time when, Gc. at Gainſbrough aforeſaid did 
L the name of a diftreſs for the ſaid toll ſtop the waggon of the 


fin the manor and town or borough aforeſaid, and in the name of a 
ſtreſs for the ſaid toll did then and there ſeize and take from the ſaid 


declaration. ſpecified, and did carry away keep and detain the 
ne, as it was: lawmefal for them to do; which is the fame reſidue 


hh 3 whereof the plaintiff above complains againſt them; 


ime when, Cc. and not being the time when any of the ſaid 


ting and conducting the ſaid waggon as aboveſaid, to pay the toll 
other manor or lordſhip, and paſſed over part of the ſaid manor : 


refore the defendants, as ſervants of the faid Sir Nevile, and by 


Naintiff drawn by his cattle in the King's highway at Gatn/brough 


leendants: being collectors of the toll and ſervants of Sir Nevile on 


atle drawing the ſaid waggon the ſaid iron geers of the plaintiff in 
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The plaintiff 
replies de in- 
joria ſua pro- 


pria, and tra- defendants at the time when, &c. at Garn/brough of th 


verſes the pre- 


. Ccription, 


And the plaintiff, as to the ſaid refidpe of the treſpaſs in the abo 
plea favs, he ought not to be barred, &c. becauſe he ſays that the 
eir own 
wrong ſtopped the plaintiff's waggon drawn with his cattle, * 
ſeized and took from the cattle, &c. the geers of the plaintiff in the 


| 
| 
| 
f 


declaration firſt mentioned, and carried away, kept and detaineg 


and at the ſaid time had in his ſaid manor, from time whereof, Gr 


cleanſe and maintain divers and many ſtreets belonging to the town 


ſon thereof have for and during all the time aforeſaid of right en. 


the ſame, and alſo at Gainſbrougb ſeized, took and carried away 
the other geers of the plaintiff in the declaration ſecondly mentioned 
there found and converted and diſpoſed thereof to their own uſe, X 
the plaintiff has above complained againſt them; ww7hout this, that the 
ſaid Sir Nevile George Hickman, and all thoſe whole eſtate he hah 


have at their own proper coſts and charges repaired, cleanſed and 
maintained, and have uſed and been accuſtomed and ought to repair, 


and borough of Gainſbrougb as often as was neceſſary, and by rea. 


| Joyed, received and taken, and have uſed and been accuſtomed ty 
receive and take, as belonging to the. ſaid manor, a certain toll of ad 


or manor, and paſſing over any part of the manor of Gainſbrough i 


ſaid plea in that behalf above alledged; and this he is ready toy 


for every cart and waggon coming from out of any other lordſhin 


the ſaid town or borough of Gainſbrougb, at all times in the yea, 
except ſuch times during which common marts or fairs are held at 
Gainſbrougb, that is to ſay, for every cart or waggon of any perſan 
or perſons whatſoever, except the carts and waggons of the bur 
geſſes or inhabitants of the ſaid town or borough and the carts ad 
carriages loaded with fuel for the uſe of the inhabitants within tlx 
ſaid manor, and the carts and waggons of other perſons exempted, 
according to the rate of one penny a wheel for every wheel of ſucl 
cart or waggon, the ſaid toll being payable and to be paid by the 
perſon and perſons, who ſhall drive or conduct ſuch cart or wage 
into the ſaid town or borough, as the ſaid defendants have by thei 


rify ; wherefore inaſmuch as the defendants have acknowledged to 
ſtopping the ſaid waggon of the plaintiff, &c. the plaintiff pu 
judgment and his damages by reaſon of thoſe treſpaſſes, to be ad 
judged to him, Sc. The defendants take iſſue on this traverſe 0 
the preſcriptive right, and thereupon iſſue is joined; which was ii 
at the laſt Lincolu aflizes, when a verdict was found for the delay 
dant. | „„ 1 


It was moved for the plaintiff in arreſt of judgment, that til 
is a bad preſcription, being for a foll thorough which cannot be go 
without a good conſideration, which is not ſhewn or pleaded in u 
caſe, for it is not alledged that the lord of the manor repalls, cken 


ſes and maintains all the ſtreets in Gainſbrougb, but only Aer ; 


n 
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bun. waggon might be paſſing through a ſtreet in Gainſbrough 


which the lord of the manor doth not repair; this is clearly a toll 
thorough a ſtreet which the lord has not ſhewn that he repairs; and 
this obſection alone was relied upon. N : 3 


por the defendant it was admitted, that a toll thorough cannot 
he taken where there is no conſideration, but inſiſted the conſide- 
rat 


reſcription ; that it is ſufficient, if there be a charge to the lord, 
| and a benefit to the King's ſubjects, that the repairing divers and 
| many ſtreets is a benefit to the inhabitants and all, perſons whoſe 


«ticular buſineſs calls them thither, and to all the King's ſubjects 
who paſs through that town; many caſes were cited touching. toll 
thorough, and toll traverſe, but as none of them are exactly in 
point, it is unneceſſary to ſet them down. The court took time to 
conſider, and in this term arreſted the judgment. 


any ret, ſo that for any thing that appears on theſe pleadings the 


jon here alledged is ſufficient, and need not be fo large as the 


ö Curia: This is a preſcription for a toll through the King's high- 
way, the ſtreets of Gainſbrough ; which cannot be taken without 
; a good confideration be alledged ; the reaſon is, becauſe it is to 
- Wa <eprive the ſubject of his common right and inheritance, to paſs 
+ through the King's highway, which right of paſſage was before all 
a preſcriptions. Moore 574, 575. Toll traverſe, or for going through 
„ © man's private land, may be preſcribed for, without any conſide- 
nation; and payment time out of mind is ſufficient, and will fu 
bort the preſcription, In the caſe at bar toll is demanded of the 
dect in the King's highway for paſſing there, the ſubje& ought 
+ to have a benefit for paying it; the conſideration here is for repair- 
ng, cleanſing and maintaining divers and many ſtreets in Gainſbrough, 
ot for repairing, Cc. all the ſtreets there; how therefore can we 
ey that the plaintiff's waggon was paſſing through any ſtreet re- 
1 paired by the lord of this manor, the waggon might be paſſing over 
2 {ome ſtreet not repaired by him when the diſtreſs was taken, for 
f Wi thing that appears to the contrary, and we muſt take it that it 
as fo; we cannot let the defendant have judgment upon this re- 


cord. Courts are exceeding careful and jealous of theſe claims of 


bebt to levy money upon the ſubject ; theſe tolls began and were 
ol eltabliſhed by the power of great men. The defendant's plea is as 


bad as can be, the lord has artfully tried to make it doubtful, whe- 
ther this be a toll thorough or toll traverſe, for he has confounded 
them together ; the conſideration he claims it for, is for mending 
ol highway, and he would have us believe it is for paſſing through 


b on manor or land. The judgment was arreſted upon the me- 
eu , per totam curiam = 5 


Beavor 
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Beavor ver ſus Hides. C. B. 


'Words. ACTION for ſcandalous words; five ſets were laid in the de. 
1 wn: claration, and upon the general iſſue, there was a general ve. 
houſe for dict for the plaintiff upon the whole declaration; one of the ſets of 
1 _ words were theſe, vig. He (meaning the plaintiff) was put into th 
Are ation. roundbouſe for flealing ducks at Crowland, which were alledged to be 
able. ſpoken of the plaintiff by the defendant falfly and malicionſly. Al 
it was moved in arreſt of judgment that the words were not actions. 
ble, for the defendant doth not ſay expreſſly that he ſtole the duck 
like the caſe in Cro. Eliz. 234. T have ſerved thee with the Quern: 
Jetter for flealing goods in my mother's bonſe, were held not ac. 
tionable. Thou art a falſe knave, thou waſt arraigned for tw 
e bullecks, held not actionable. Cro. Elix. 279. and it was aid if 
the words had been, Thou art a falſe knave, thou waſt arraignt 
* for ſtealing two bullocks;”” theſe words would not have been ad. 
onable, for a man may be arraigned for felony, and yet no felo, 
e James Steward is in Warwick gaol for ſtealing a mare and «thy 
« beaſts”; after verdict the whole court gave their opinion ſeriatin 
that theſe words would not bear an action, for they do not affim 
directly that he did ſteal the beafts. Hob. 177. | 


In anſwer, it was ſaid for the plaintiff that thefe words are alledgerd 
to be falſely and matcioufly ſpoken of the plaintiff by the defendant N 
and the jury have found that they were ſo maltcioufly and falſth 
ſpoken, like the cafe in Co. Car. 268. He was arraigned at Ma. 
*« wick for ſtealing of twwekve hogs, and if be bad not made good frieni 
'* it had gone hard with him”; ubi re verd he never was arraigned it 
felony. After a verdict, theſe words were held to be aftionadi,| 
being laid to be ſpoken falſiy and malicicufly. © Thou art à elippo, 
and thy neck ſhall pay for it”; after a verdict held aQionabls 
though the word clipper be ambiguous. Skin, 183, © You arty 
rogue, and broke open a bonſe at Oxford, and your grandfather us 
forced to bring over 40l. to make up the breach; held actionable, 
though the word rogue is not; and breaking open 2 houſe is o! 
treſpaſs. Skin. 364. He was fent to priſon for running VILE 
held to be actionable by Lee C. J. at Guildhall ; * He was wh 
** about Taunton caſtle for ſtealing ſheep”', were held actionable 
10 A9 „ 


This motion in arreft of judgment was made in Micbaeimas tem 
laſt, when the court thought the caſes cited for the defendant et 
in point, that theſe words are not actionable. 


Lord Camden ſaid, If we ſhould judge theſe words action 
many actions would ariſe at every aſſizes in the kingdom, where te 
— | : commo® 
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N „ 


common topic of converſation is, that ſuch a man was ſent to gaol 
or ſuch a crime, and ſuch a one was arraigned, and tried, &c. &c, 
ind if ſuch words are true, where is the ſlander, ſaying © a man was 
« pf, if the words are true is no ſlander, : 

Bathurſt Jaſtice, alſo inclined to think the words were not ac- 
togable, but thought that if this particular ſet of words were not 
proved at the trial, the poſtea (upon the judge's certificate that they 
were dot proved) might be amended, and a verdict for the defen- 
gant entred as to this ſet of words, if any precedent for it could be 
fund ; for he ſaid, if they were not proved, the plaintiff ought not 
to have had a verdict upon them; but if this cannot be done, he 
thought the caſes cited for the defendant fo ſtrongly in point that 
the court were bound by them. Gould juſtice was of the ſame opi- 
nion, and ſaid the caſe in Hob. 177. was fo ſtrong for the defen- 
dant, and ſo ſolemnly determined, that he could not well get over it. 


Lord Camden, (in anſwer to Mr, Juſtice Bathurſt) ſaid it would 
be very dangerous after a verdict of 12 men recorded by the 
court, to refer to the judge's notes, in order to alter it; and he 
thought there was no precedent of ſuch a caſe, and that a verdict 
cannot be varied. And the court at this time pronounced that the 
judgment muſt be arreſted, unleſs cauſe the laſt day of the term 
| (Hilary term laſt). But at that day they adjourned it for further 
conſideration ; and after having taken time till this term, the court 
changed their opinion, and gave judgment for the plaintiff, that the 
words were actionable. i es 1 


Lord Camden: Upon conſidering this caſe more fully, we are now 
all of opinion that theſe words being laid in the declaration to be 
| poken falſely and maliciouſly of the defendant, are actionable; we 
muſt take it upon this record that the plaintiff was really not put 
in the roundhouſe or impriſoned for ſtealing of ducks, becauſe the 
Jury have found that the words were Falſiy ſpoken ; the words clear] 
import that the plaintiff had been guilty of a crime, and if the fact 
had been true the defendant might, and ought to have juſtified ; if 
ve thould arreſt the judgment, the malevolent would think the 
plaintiff had been guilty of the crime falſly imputed to him, and the 
gud natured could not help ſuſpecting him to have been ſo. We 
/ great ſtrefs upon the word falſe; if words are true they are no 
lander, but may be juſtified, The objection here is, that the words 
do not expreſſly alledge that the plaintiff ſtole ducks; but words are 
to be taken according to the common parlance, and to be ſpoken 
n the worſt ſenſe according to the common underſtanding of the 
b-ſtanders, Cro. Jac. 154. I know what I am, I know what 

Snell is, J never buggered a mare”; it was objected theſe wordsCro. Jac. 247, 
Were not actionable, for they do not charge the plaintiff with bug- 268. 


1 Lev 82. 
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Eaſter Term 6 Geo. 3. 1766. 
gery; but the court ſaid they implied a charge of buggery, 200 
gave judgment for the plaintiff. 2 Lev. 150. The words in the 
preſent caſe muſt be taken to be falſe, and to throw a ſtain Upon 
the plaintiff's character. 

Judgment for the plaintiff per totam curiam. 


Goſlin verſus Wilcock. C. B. 


DOPECIAVL action upon the caſe, wherein the plaintiff declare 
that whereas by the laws of this realm no perſon ought to be 


plaintiff in an 


malicioully, againſt him, yet the defendant ally and maliciouſiy, without any 
bim, when © Probable cauſe of action, in the King's court of record held at and fy 
that court the borough of Bridgwater in Somerſetſhire on the 3oth of Septen. 
_ no jurif- Fer 1765. levied a plaint againſt the plaintiff in a plea of treſpak 
iction of the | | | 
FA Ig upon the caſe to the damage of 10/. and afterwards at the fame 
court on the ſame day ſued out upon the ſaid plaint a writ of ca 
ad reſpondendum directed to the bailiffs of the borough, to take the 
plaintiff, and have his body before the judges of that court on Mn. 
aay after the ſervice of that writ, to anſwer the defendant in the faid 
plea ; which writ the defendant fal//y and malicioufly cauſed to be 
indorſed for bail 5/. 3s. 11 4. againſt the plaintiff ; and the defendant 
A new trial further fal/ly and maliciouſly, and without any probable cauſe after 
Kt 8 wards on the 3d of October 1765. at the ſaid borough cauſed the 
declaration Plaintiff to be arreſted and kept in cuſtody 24 hours, without ay 
was faulty in probable cauſe, when in truth and in fact the defendant had not at tit 
that the de lime of the levying the plaint, or of the ſaid arreſt and impriſonment 
fendant knew any juſt or probable cauſe of action againſt the plaintiff for which lt 
_ 3 ought to have been arreſted and impriſoned; and the defendant hati 
Jara of not declared againſt the plaintiff in that plea, nor further proſecuted 
the cauſe, his ſaid plaint, but hath diſcontinued the ſame, and the fame {ut 
| is long ſince ended and determined; and the plaintiff in fact lays 
that by means of the premiſes he is greatly injured and damnifd, 
and hath been put to great charges in freeing himſelf from the {al 
impriſonment, and forced to undergo grievous pains of body and 
mind, and during his impriſonment, was hindred from exerciling 
his lawful imployment, trade and buſineſs, and loſt the whole pit 
fit thereof at the borough aforeſaid to his damage of fifty pounds 
The defendant pleaded Not guilty of the ptemiſſes laid to his cha 

and thereupon iſſue is joined. 5 


' his cauſe was tried at the laſt Soner ſerſbire aſſizes before W 
Jaitice Alton at Taunton, when the jury gave a verdict for the pa 
tiff and 5% damages. The judge reported that it appeared in ® 
dence at the trial, that the plaintiff and defendant both lived * 


Taunton a quarter of a year together, that the plaintiff being * 
a 7e 10 
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"WM :ndebted to the defendant in about 51. upon a contract at 
T:unton, where the plaintiff appeared publicly, and might have 
been arreſted for the ſame there at any time; that the defendant ſaid, 
hat if he could not do for the plaintiff at Taunton he would do for 
vim at Bridgwater ; that afterwards at the fair at Bridgwater, when 
the plaintiff was ſtanding at his {tall 7bere expoſing his goods to ſale, 
the defendant came along with the bailiffs to the ſtall, and ſaid to 
the balliffs, there is the rogue, there is your priſoner, whereupon they 
-nſtantly arrreſted the plaintiff in the fair; the plaint levied, and the 
capias indorſed for bail were alſo proved ; there was alſo evidence of 
the injury the plaintiff ſuffered, and the expenſes he was put to on this 
o caſion; there was no witneſs called for the defendant, but it was 
zamitted that he diſcontinued his action in the borough, when he 
knew it would not lie there, and that he brought another action 
ainſt the plaintiff for what he owed him, and had got a verdict 
it that aſſizes for the ſame, ſo that there really was a debt owing. 
by the plaintiff to the defendant, at the time the plaintiff was ar- 


water, though it was not contracted within that juriſdiction; but the 
judge was of opinion, that the arreſt zhere at the time of the fair 
was done maliciouſly, and was ſatisfied with the verdict, 


It was moved for a new trial, becauſe the evidence did not ſup- 
port the declaration, (with leave given to the defendant at the ſame 


in this motion); it was objected that the giſt of this kind of ac- 
tion is malice ; as where a man malicioufly arreſts another when there 
i really no debt at all owing, or where one maliciouſlly arreſts ano- 


mf 
the 


"ny 
| be 
ath 
ted 
ſuit 
a, 
Jed, 


him and prevent his friends from being bail for him, but the a- 
liciaus intention muſt clearly be made to appear, and muſt be ex- 
preſſly averred in the declaration; in the preſent caſe it appears there 
was really and bona fide a debt of 51. and upwards owing from the 
plaintiff to the defendant at the time of the arreſt at Bridgwater, and 
that the defendant not knowing but that he might lawfully ſue plain- 
tiff there cauſed him to be arreſted there, but as ſoon as he was inform- 
ed that court had no Juriſdiction, he diſcontinued his action, and 
brought another in a ſuperior court, and has recovered ; ſo there appears 
Fn lie either againſt the judge, officer, or party, for arreſting a man in an 
and the caſe of Temple v. Killingworth B. R. Hil. 2 W. & M. Rotulo 
725. Carth, 189. 1 Show, 254. 8. C. 12 Mod. 4. S. C. was 
ted as in point, wherein the plaintiff declared thus, vi.“ Petrus 
Temple queritur de Samuele Killingworth in cuſtodia mareſcalli 
mareſcaltiæ, &c. pro eò videlicèt quod prædictus Samuel machi— 
nans & malitioſe intendens eundem Petrum magnopere pregra- 
" vare & minds juſtè opprimere 25 die Aprilis anno regni domini 

5 regis 


M. 
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Wal 
ed 1 
| thi 


Ea 


10 


reſted at the ſuit of the defendant in the borough court of Bridg- 


time to move in arreſt of judgment in caſe he ſhould not ſucceed 


ther for a far larger ſum than is really due, with an intent to oppreſs 


no malice in the caſe. 2dly, It was objected that an action will not 


inferior court, when there is no cauſe of action within that juriſdiction; 
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Faſter Term 6 Geo. 3. 1766. _ 


I © ET NE VT 


© habuit cauſam actionis verſus prefatum Petrum infra juriſdiQio- 


<« quingentarum librarum et inde producit ſectam, &c.“ The de. 


Hob. 105. 
Cro. Jac. 667. 
Cro. El. 628, 


636. 

Stat. 3 Ed. 1. 
cap. 38. 
Regiſt. 98. 
F. N. B. 45. 
() 

1 Sand. 221. 
Sid. 463. 

4 Rep. 14. b. 


1 Vent. 359. 


tiff (when he was defendant below) ought to have pleaded to the ju- 


cc EI. . . 11 zen \ & ett Ear 

regis & dominæ reginæ nunc primo, injuſte & malitioſè apud Lon. 
«* don prædictum in parochia, &c. in warda, &c. prætextu & cg. 
ore cujuſdam pretenſe querelz in curia dictorum domini reg; 
© & dominæ regine ad tunc tenta coram Johanne Flint milite tunc 
* uno vicecomiturn civitatis Londini prædicti in computatorio {y, 
* ſcituato in parochia & warda prædictis intratæ & levatæ ad {eQan. 
e ipſius Samuelis ſuper quandam prætenſam actionem ad magnum 
© prertenſum damnum ipſius Samuelis arreſtari & impriſonari ib. 
e dem cauſavit & procuravit, ac prædictum Petrum in priſona & 
* cuſtodia ibidèm ratione arreſtationis prædictæ per magnum tem. 
pus ſcilicèt per ſpatium ſex dierum detineri fecit pro defeu fur. | 
ficientium manucaptorùm & ſecuritatis ad prætenſam adionem 
e predictam pro prædicto prætenſo damno, ubi re ver & in fad 
e pradictus Samuel tempore arreſtationis & impriſonamenti Ipſivs 
Petri prædicti ut præfertur, vel ad aliquod tempus antel, nulla 


nem ejuſdem curiz ; ratione quorum quidem injuſtè malitioſè a. 
e reſtationis & impriſonamenti prædicti ipſius Petri ipſe idem Petru 
* non ſolùm in priſona & cuſtodia per totum tempus prædictum de. 
e tentus & de libertate ſua deprivatus fuit ſuper prædictam preten- 
«* ſam actionem ob prætenſum damnum prædictum verumetiim 
% magnos labores et expenſas pro relaxatione ſua ab arreſtatione & 
e impriſonamento illis erogavit ac ſubire & erogare compulſus fui, 


% unde dicit quod deterioratus eſt & damnum habet ad valenciam 


fendant pleaded the general iſſue Not guilty, and there was a verdit | 
for the plaintiff, It was moved in arreſt of judgment, that the plain- 


riſdiction of the Sheriff's court, and if the plea had been refuſed, then 
a prohibition would have been granted ; the court inclined to thit 
opinion, and judgment was ſtayed till the plaintiff ſhould more 
it again; and afterwards the plaintiff moved for judgment, and the 


caſes in the * margin were cited to maintain the action, but te WW ! 
court was not ſatisfied with the action. There does not appear a) WW : 
judgment entred upon the roll; in Shower 254. S. C. Holt C. 
ſaid the point was fit to be confidered by all the judges; and uf 
12 Mod. 4. S. C. Holt C. J. ſaid that of late it is held that i 
will not lie for proſecution in an inferior court where the court hi 
not juriſdiction ; that the firſt caſe in point was at Huntingdon all- t 
zes, and referred to the C. B. and there adjudged that for ſuing on 
without any cauſe of action at all no action lies, unleſs it appeals b t 
be with a malicious and vexatious deſign; eight of the judges ſcemed AN d 
to think the action would not lie. | 
It was anſwered by the counſel for the plaintiff, that it appel t 
by the judge's report, in this caſe at bar, the time, place and c 5 


circumſtance attending the arreſt at Bridgwater, that it was „ 
| 1 
1 


_— 


qu__— 


Eaſter Term 6 Geo. 3. 1766. 


with a malicious deſign to injure the plaintiff in the ſale of his goods 
it the fair, and to expoſe him to his cuſtomers ; the defendant muſt 
certainly know that the borough court at Bridgwater had no juriſ- 
xRion, and his diſcontinuing the adtion after he had executed his 
malicious defign will not avail him ; and 2dly, that it is a rule in 
law, that whereſoever a man ſuffers an injury, joined with a loſs, 


the law ſhall give him a remedy and recompence, Hob. 45. and 


no remedy or ſatisfaction can be had in this caſe unleſs this action 
will lie; for falſe impriſonment certainly will not lie. Gwinne 
. Poole & al', 2 Lutw. 935, 1571, 1572. And that an action will 
lie for ſuing in an inferior court without any cauſe of action within 
the juriſdiction was held good, was cited, 2 Shower 328. Hudſon 
and Cooke, + P 


In reply to the caſe of Hudſon and Cooke, was cited what Sir John 
pyuel ſaid in his learned argument in the caſe of Gwinne v. Poole, 
2 Lutw. 1571, 2. in regard to the caſe of Hudſon and Cooke, © I was 
« preſent (ſays he) when the caſe of Hudſon and Cooke was adjudged, 
© it was an action upon the caſe brought againſt the defendant for 
* commencing an action in an inferior court where the cauſe of 


action aroſe out of the juriſdiction of that court; Not guilty was 


* pleaded, and a verdi& for the plaintiff; and an exception was 
© taken in arreſt of judgment, for that it was not ſhewn that 


© the defendant knew that the place where the action aroſe was out 
* of the juriſdiction. But it was held by Jefferys, Holloway and Wal- 


* of, that it was aided by the verdi& ; Wthens juſtice being of a 
« contrary opinion; I confeſs (ſays he) that I then thought it ſtrange 
« that the giſt of the action ſhould be aided by the verdi&””; there- 
fore the defendants counſel inſiſted this caſe of Hudſon and Cooke is 


not law, 


Lord Camden: Baron Powell in his argument of G1w:inne and Poole 
has ſtated the learning of taſes of this kind, but hath not laid down 
any preciſe rule of law; this is a nice caſe, and is to be looked into 
with preciſion. There are no caſes in the old books of actions for 
| fuing where the plaintiff had no cauſe of action; but of late years 

when a man is maliciouſly held to bail where nothing is owing, or 
when he is maliciouſiy arreſted for a great deal more than is due, 
this action has been held to lie, becauſe the coſts in the cauſe are 
not a ſufficient ſatisfaction for impriſoning a man unjuſtly, and put- 
ting him to the difficulty of getting bail for a larger ſum than is 
due; whenever this kind of action is brought, the particular gra- 
damen muſt be alledged in the declaration, and it muſt be laid that 


It was done malticioufly, and with an intent to injure and oppreſs ; 


the fact of the evidence in the preſent caſe is, that the defendant at 
Bridgewater ſaid, 1 know I can catch you here though I could not at 

Taunton”; but this doth not prove that he might not think that 
| | | 4 1 | the 
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the action would lie at Bridgwater; and it ſeems to me that be dy 
not know to the contrary when he levied bis plaint, becauſe 2x ſoon 
as his attorney informed him that it would not lie here, he diſcon. 
tinued his ſuit; I think the declaration is ill, becauſe it is not al. 
ledged in the declaration, that the defendant knew that the place 
where the cauſe of action aroſe was out of the juriſdiction of the 
borough court of Bridgwater, and that the caſe proved at the af. 
zes is different from the caſe ſtated in the declaration, and if it be 
ſo, we ought to grant a new trial. ; 

Clive Juſtice : This is the firſt action of the kind I have ex 
ſeen brought for ſuing in an inferior court which has not juriſdic 
tion, and I am inclined to think the declaration will not ſupport the 
EvVIGENCE. RE 


Bathurſi Juſtice: This is a motion for a new trial, as being 
verdict againſt evidence; I cannot help agreeing with the judge who if 
tried this cauſe, that the arreſt at Br:4gwater was malicicuſty done; 
it then comes to this-queſtion, whether an action upon the caſe wil 
Not lie for ſuing in an inferior court which has not juriſdiction, wih 
the circumſtances of alice, which manifeſtly appear; and I am 
very-clear that it will lie, but think this declaration 1s not rightly 
drawn, it ought to have alledged that the defendant knew that the 
cauſe of action did not ariſe within the juriſdiction of the court at 
Bridgwater, and then it would have been right enough. But the 
court can ſee in this caſe that juſtice and equity are with the plaintil 
and they never will grant new trials, where the verdict is on the honek 
ſide of the cauſe; the caſe of Smith v. Page, 2 Salk. 644. is a ven 
Nrong caſe to this purpoſe: In ejectment, the plaintiff was a moſt 
gagee and claimed by ſurrender, whereas the land was not copyhold 
and the defendant claimed only by a voluntary conveyance, tht 
verdict was for the plaintiff, and the court of B. R. would not fe 
it aſide, and grant a new trial againſt the honeſty of the cauſe; f 
in the preſent caſe, 1 think the honeſty of the cauſe is with it 
plaintiff, and therefore I am for ſupporting the verdict if poſſibt. 
When a defendant has got a verdict in a hard action, the court wil 
not grant a new trial, and in many caſes, as in qui tams, no nen 

_ trial is ever granted, where the defendant has got a verdict. 
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Gould Juſtice : I am of the ſame opinion with my brother B+ 
thurſt, as to the malice in the defendant, and the juſtice of th 
plaintiff's cauſe, and think the defendant was conſcious that be had 
no right to arreſt the plaintiff at Bridgæwater; and the court will i lar 
aſiute to ſupport this verdict as they ſee it is on the fide of jute Br: 
and will not grant a new trial, I am inclined to think this decir 
ration is well enough, for it is alledged, That the defendant nale oo 
.oufly, without any probable cauſe, at the ſaid borough cauſed-ihe 7 1 

4 


* 
4 


dl 1 —_— TY 


4 Eaſter Term 6 Geo. 3. 1766. 


tf 10 be arreſled ; when in truth and in fat the defendant had nit 
it the time of the levying tbe plant, or of the arreſt and impriſonment, 
ony juſt or probable cauſe action, for which he ought to have been 
qrreſted and impriſoned; I think this is a ſubſtantial diſcloſure and 
allegation of his cauſe of action, and was ſufficient notice to the de- 
t.ndant to come with proof and ſhew at the trial that he had a 
cauſe of action ariſing within the juriſdiction of the court at Bridg- 
water, and that the plaintiff in his declaration was not obliged to 
wer, that the defendant knew that his cauſe of action did not ariſe 
within the juriſdiction of that court, for this is matter of evidence, 
which no man is obliged to ſet out in his pleadings. As at preſent 
adviſed, I think this declaration is ſubſtantially good: but ſuppoſing 
it is not, yet in ſuch a caſe as this we ought not to grant a new trial. 
The court being divided, took time to confider ; and afterwards in 


new trial, 


ion with Mr. Juſtice Bathurſt and Mr, Juſtice Gould to refuſe a 


A — — 2 


Lord Camden: I think, upon further confideration, that as the 


i WY uſtice and equity of the cauſe is on the fide of the verdict, we ought 
ö not to grant a new trial; I ſhall always be willing to grant a new 
ſ 


tral, where the equity and juRice of the caſe is with him who prays 
it, if the law and circumſtances of the cafe will permit; and ſhall be 
4 willing to refuſe a new trial, where 1 am warranted to do ſo by 
precedents, The granting new trials began within time of memory, 
and 1 will not extend the practice of granting them further than 
precedents have already gone, This is an action for bringing a 


dt at law ; and courts will be cautious how they diſcourage men 

from ſuing; where a party has been malicronſy ſued and held to 

0 bal, Malice, and that it was without any probable cauſe, muſt be al- 
: 


þcized and proved. Upon more mature conſideration, we are all now 


q df opinion, that if you hold a man to bail in an inferiour court when 
1 jou know it hath not juriſdiction, and 2th malice, an action upon 


the caſe will lie. And that if the plaintiff bad averred, that the 
lefendant knew that his cauſe of action did not ariſe within the ju- 
ildiction of the court of Bridgwater, we are all clear of opinion 
tie declaration would have been good; that jingle averment, toge- 
der with malice, would have been ſufficient without any other. 
he plaintiff and defendant lived in the ſame town of Taunton a 
Wrter of a year together, and the defendant to whom he was in- 
lebted all that time, never ſued him there (though it is not pre- 
Ended but the plaintiff always appeared publickly), but the defen- 


ay unt follows him to Bridgwater and abuſes him there publicly, and 
; a « reſts him in the fair at his ſtall, when the defendant muſt know 


it the court there had no juriſdiction ; we are forced to ſay the 
erdict is according to the juſtice of the caſe, and on a motion for 
f new trial we are deſired to grant it for a fault in the declaration 


againſt 


this ame term, Lord Camden and Mr. Juſtice Cive agreed in opi- 
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What is or 
is not a pro- 
miſe within 


the ſtatute of him; and Taylor becoming inſolvent, made a bill of ſale to the de. 


frauds and 
perjuries, 


againſt the juſtice of the caſe ; but if I had only the caſe of Dew! 


the jury were liable to an attaint in that caſe), I would n 


this action is brought againſt the defendant for non-payment of the 
money, and was tried before Lord Mansfield at Guzldball, Londm; 


what they ſold for; but per Yates Juſtice, the defendant's promi 


—— 


v. The Ducheſs of Mazarine, 2 Salk. 646. to warrant me (though 
ot 

a new trial in the preſent caſe, So a new trial was refuſed "pr 
whole court, 0 e 


Williams ver/us Leaper. C. B. 
Ou E Taylor was indebted to the plaintiff Williams in 41 f. 


three quarters of a year's rent for a meſſuage which he held of 


fendant Leaper of all his goods in the ſaid meſſuage in truſt, to he 
ſold for the uſe of his creditors. While the defendant was in pol. 
ſeſſion of the goods upon the premiſes, the plaintiff (the landlord) 
came there to diſtrain for his rent, whereupon the defendant, in con. 
ſideration that the plaintiff would not diſtrain, undertook and pro- 
miſed to pay the plaintiff the ſaid ſum of 45/7. and upon that promiſe 


verdict for the plaintiff, ſubject to the opinion of the court; whe- 
ther this promiſe (not being iu writing) was within the ſtatute 0 
frauds and perjuries, as being a promiſe to pay the debt of anothe 
perſon. This point was debated by Mr. Morton for the plaintifh 
and Sir Fletcher Norton and Mr. Wallace for the defendant ; to ſhe 
that it was not within the ſtatute was cited Read v. Naſh, Trin. 20 
& 25 Geo. 2. B. R. And that it was within the ſtatute was cited 
Fiſh v. Hutchinſon, Trin. 32 & 33 Geo. 2. C. B. ante fol. 


Curia: This is not a promiſe to pay the debt of another, thi 
goods were debtor, and the defendant was in nature of a bailiff fo 
the landlord, and if the defendant had ſold the goods and, receint 
money for them, an action for money had and received for the plat 
tiff's uſe, would have laid in this caſe by all the juſtices exc 
Aſton, who thought if the goods had not ſold for ſo much moe 
as the plaintiff's rent, he would have been liable for no more th 


is an admiſſion that the goods were ſufficient to ſatisfy the plaintif 
demand, and it was a new contract, upon a good confideratiol 
the defendant had an intereſt, and the plaintiff gave up his rightl 
diſtrain. Judgment for the plaintiff per totam curiam. 


lar 


Eaſter Term 6 Geo. 3. 1766. 


* N 
8 


Blaxton verſus Pye, C. B. 


N action of ſumplit upon a wager of 14 guineas to 8 guineas Horſerace is 
by the plaintiff, with the defendant upon two races to be run 1 
by two horſes called Elephant and Granby, that Elephant would win at, 9 Ann. 
ane of the races, vig. that if Elephant won one of the races, defen- 
dant promiſed to pay plaintiff 8 guineas, and in conſideration there- 
of if Elephant won neither of the races, plaintiff promiſed to pay 
&fendant 8 guineas, the event was, that Elephant won one race, fo 
the defendant loſt the wager ; after verdict it was moved in arreſt 
WT judgment, that the conſideration of laying 14 guineas to 8 guineas 
a this caſe is dum pactum, becauſe the laying above 10 pounds 
apon.a horſe race is a bet within the ſtatutes againſt gaming ; if the 


* 


fatute of 16 Car. 2. c. 7. and the fat. 9 Ann. c. 14. be taken to- 
cecher; ſo that plaintiff could not poſſibly loſe the 14 guineas, and 
berefore ought not be allowed to win the 8 guineas of the defen- 
nt; and of that opinion was the whole court, and the judgment 
n this caſe was arreſted; and the court ſaid they ought to extend 
oe ſtat. of 9 Au. to Fee upon all ſports as well 
iis cames, and that although horſe racing is not mentioned in that 
tüte, yet it is within the general words orher game or games, as in 
be caſe of Goodburr v. Marley, 2 Stra. 1159. See Lynell and 


+ 4 * 1 


buon ante fo, 36. and Tobit and Thompſon, 3 G. 3. C. B. 
* 5 ? | Hg . 65 9 * 42 3 oh . . : | | 
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ci 


W\ CTION. upon an afumpit, for money paid by the plaintiff Money lot 
| 


1 for the defendant at his inſtance and requeſt. The caſe was by the defen- 
vet this oo T 1.1 d FRO, h 1 loſt ſum of W bo | dant on a bet 
"= >. The defendant having loſt, a ſum of money above ten upon a horſe- 
Junds, upon a bet at a horſe race, requeſted the plaintiff to pay race, and paid 
CO for him, which he did; the defendant objected that this money * 8 | 
oe eig loſt at gaming, and recoverable back again by the Vat. ꝙ Ann. an adion lies 
16. this action Would not lie; but the court held this was not for it. 
ale within the ſtatute, for there is not the word contract, as in 
he ſtatute of uſury; Stra. 1249. ſo the court here held this was 
one a Caſe within 1 


the flat. 9 Ann. and gave judgment for the plain- 
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Action for a 
malicious pro- 
ſecution on an 
indictment. 


Trinity Term 


6 Geo. 3. 1766. 


Mary Hayes verſus Samuel Long, clerk. C. B. 


CTION upon the caſe, wherein the plaintiff declare 
that whereas ſhe is an honeſt ſubject, and never n 
guilty of keeping a bawdy-houſe, yet the defendant vel 

knowing this, falſy and maliciouſly, without any pribull 
cauſe on the 13th of April 1765, at Benſon in the county of Oxfirl 
charged and accuſed her of being known to keep a lewd and diſorder 
ly houſe, and of permitting ſeveral young gentlemen from Oxford fre 
quently to reſort to her houſe at late and unſeaſonable hours, and} 
letting them ſtay with her all night, and of behaving in a 16 
tous and indecent manner at Beuſon, and of being a public nuſance 
to the inhabitants thereof, and then and there falſly and maliciouſſ. 

without any [probable cauſe, cauſed the plaintiff to be arreſted fv 

the ſame ſuppoſed offences, and carried from thence to Oxford, i 
cuſtody before Thomas Randolph D. D. a juſtice of peace for the ſal 

county, and there at Oxford falſly and maliciouſly, and without ay 
probable cauſe, cauſed the plaintiff to be examined before him, at 
on that occaſion to be kept in cuſtody for five days, when in truti 
and in fact the plaintiff never was guilty of any of the ſaid offene 

and the defendant afterwards at the general quarter- ſeſſions hold 
at Oxford for the ſaid county the 16th of April in the 5th year" 
the King before Theophilus Leigh, D. D. and others, juſtices of pa 
of the ſaid county, falfly and maliciouſiy without any probable cal 

' indicted the plaintiff, for that ſhe on the 1ſt of May in the 4th t 
of the King, and on divers days between that day and the de" 
preferring the indictment at Benſon, did keep and maintain a cn 
mon ill governed diſorderly houſe, and in her houſe for lucte i 
gain permitted drinking and whoring, to the common nuſancei 
the public, and againſt the peace, &c. and the defendant maliciol 
Iv, Sc. proſecuted the indictment until the plaintiff, at the quad 
ſeſſions held at Oxford the 23d of July in the 5th year of the IN 
was thereof by a jury of the ſaid county lawfully acquitted, od 


count of which indictment and premiſſes, the plaintiff has _ * 
1 e : damm 


— 


Trinity Term 6 Geo. 3. 1766. 377 


- 


4mnified and obliged to pay large ſums of money, to the plaintiffs 
damage of 1000 /. re 


ſotth the privileges of the univerſity, under a charter of 14 H. 8. "rare _ 

by which the King grants to the univerſity the conuſance of all univerſity of 

cauſes, where either plaintiff or defendant is a member thereof, Oord, the 
party though 

excluſive clauſe that no juſtice (and particularly mentions the judges being refidene 

of this court) ſhall preſume to intermeddle in any caſe ariſing with- 2 

in the juriſdiction of the univerſity, which charter and privileges are 

confirmed by an act of parliament of 13 Eliza. The defendant makes 

an affidavit, and ſwears he 1s, and for 21 years paſt, has been a 

member and ſtudent of the college of Chriſt church, that he is now 

refident there; whereupon the court made a rule for the plaintiff 


„bo ſhew cauſe thy the claim of conuſance ſhould not be allowed. 

Pl 3 = 

_ Upon ſhewing cauſe, an affidavit was produced by the plaintiff, 
| 


which ſwears that the defendant generally reſides, and is obliged to 

relide at Benſon, where he has a college living, and though his 

name remains upon the books of the college, and he is ſtill a mem- 

ber thereof, yet he has no room or chamber there to reſide in; there- 

upon it was inſiſted for the plaintiff, that conuſance of pleas ought 
not to be allowed to the univerſity for two reaſons. 1ſt, Becauſe the 

cauſe of action aroſe at Benſon out of the univerſity ; 2dly, That the 

defendant had no right to the privilege of the univerſity, he having 

ceaſed to refide there as a ſtudent and member thereof, and being 
obliged to reſide upon his living at Benſon ; like the caſe of an at- 

torney, after he has left off practiſing, and no longer attends this 

court, he ſhall not be intitled to privilege, notwithſtanding his name 
F ſcmains upon the roll of attornies. i 


h 
er- 
fe. 
nd} 
lo- 
nce 


In anſwer, it was ſaid for the defendant, that the plaintiff was in- 
dicted at Oxford for keeping a bad-houſe at Benſon, and therefore 
the cauſe of action aroſe at Oxford; but however that was, the 
privilege extends all over the kingdom ; and 2dly, he is ſworn to 
be a member of the univerſity, and ſometimes reſides there, and 
ſometimes upon a college curacy at Benſon. ES 


Lord Camden: The charter extends to actions ariſing in any part 
of England; but ſurely it could never intend that ſcholars as plain- 
tft (hould have the privilege of ſuing in the univerſity in cauſes of 
ation ariſing in any part of England; but when they are defendants, 
this privilege extends all over England. The charter was granted 
and confirmed by parliament to the members of the univerſity in 
eonſideration of their being reſident there, and the privilege extends 
om the higheſt member to the loweſt ſervant there reſiding. The 

| £66 ſuperior 
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The univerſity of Oxford come and claim conuſance ; ſetting Claim of co- 


though the cauſe of action ariſe in any part of the kingdom, with an a member not 
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ſuperior courts conſtrue this privilege very ſtrictly, therefore it ouyht 
to be made to appear clearly to the court that the defendant is a ſch. 
lar refiding. Great numbers of perſons remain on the books lon 
after they have left the univerſity, on purpoſe to vote for members 
Sc. many who are fellows of colleges never go thither at all; I mp, 
ſelf was one a long time, and never went there at all; it would bo 
ſtrange if this court ſhould allow conuſance in cafes where ſuch per. 
ſons are defendants; it is therefore abſolutely neceſſary that re. 
dence ſhould be proved to the court ; the claim under the ſeal of the 
univerſity ſays not one word of the reſidence of this defendant, and 
ſo we can ſee why the courts have required affidavits of the te. 
ſidence; yet if the Chancellor ſhould certify falſly that a perſon 
is refident who is not, there is no doubt but an action upon the caſe 
would lie againſt him, and therefore the Chancellors do not chooſe 
to certify reſidence ; and I am inclined to think the Chancellor knew 
that this defendant was not refident, and ſo did not certify that mat. 
ter; Long's affidavit is a ſubterfuge under the word refidence, which 
1s indefinite ; if a man reſides for one night, and fwears he was re- 
ſident, he could not be convicted of perjury ; it is certain he is curate 
of Benſon, and has a family there, and frequently refides at Oxford, 
but he does not ſay how long together. „ EieR 


In fimilar cafes, as that of an attorney leaving off to practice, 
though his name remains on the roll, he is no longer intitled to 
the privilege of the court; I am of opinion that conuſance ought nt 
to be allowed. | 1 33 

Clive Juftice : I am of the ſame opinion; the caſe of an attorney's 
privilege is ſimilar to this. I think there needs no affidavit of the 
refidence, but that the Chancellor ought to certify teſidence, or tie 
conuſance ought not to be allowed; however it appears to the court 
that the defendant is not reſident at Oxford, but upon his curacy at 
Birks. 1 9 ee 
Bathurſt Juſtice: If we were to ſay that every member whoſe 

name is in the books of the univerſity was intitled to this privileg 
it would be very inconvenient ; refidence of the party ought to a- 
pear upon record, and muſt be entred before it can be allowed; the 
univerſity of Cambridge claimed conuſance, and produced the cet 
tificate of the Chancellor, that the parties were of the univerſity 
And upon the rule to ſhew cauſe it was objected that the claim oog 
to be entred on the roll, and an affidavit to verify the certificaty 
| ſhould be produced; and of that opinion was the court, and di 
charged the Rule. Paternoſter v. Graham, 2 Stran. 810. and 
the caſe of Kenrick and Kinaſton B. R. the claim was entred on e 
cord. The claim of conuſance is tantamount to a plea in abal® 
ment of the ſuit here, the truth whereof muſt be verified by 4 
bd 4 


Trinity Term 6 Geo. 3. 1766. 313 

nt ſtat 4 Ann. this ſeems to be the reafon why affidavits were firſt 
roduced, and required in theſe motions for allowing conuſance. 
An affidavit therefore ſeems neceſſary as well as the chancellor's 
certificate of reſidence, and we cannot allow this claim of conuſance, 
refore it appears to us upon record that the party is reſident in the 
vaiverfity- e | 


Gould Tuſtice : I am of the ſame opinion; where the ſuggeſtion 
br a prohibition is defective, you cannot have a prohibition, 


Claim of conuſance diſallowed per rotam curiam. 


Gates ver ars Bayley. . B. 


TRESPASsS for taking and impounding the plaintiff's cattle, Preſraſs for 
| . . 4 impounding 
and keeping them in the pound ſo cloſely confined together, cattle, and 
that by reaſon thereof one of the beaſts died; the defendant iſt pleads keeping them 
the general iſſue to the whole declaration, and thereupon iſſue is A 8 
joined ; and 2dly, à juſtification under the corporation of London Joſtifcation 
that he took the cattle damage feaſant, and put them into the for damage- 
3 | f "IC . . - + feaſant; the 
pound, as it was lawful for him to do; the plaintiff replies de injuria tying of the 
ſua propria, and thereupon iflue is joined; the jury gave a verdict beaſt is only 
for the plaintiff upon the general iſſue, and the value of his beaſts Semen 
„ 5 aa and need not 
tat died in damages; upon the other iſſue on the juſtification they be anſwered 


found for the defendant. in treſpals. 


And now it was moved that judgment might be entred for the de- 


7 
: kndant, becauſe the jury have found for him upon the juſtificaticn, 
| 


which covers the whole treſpaſs in the declaration; and the beaſts. 
| dying after being put into the pound is only gravamen, and does not 
make the defendant a treſpaſſer ab initio; if the plaintiff can have 
ay action for the loſs of his beaſts it muſt be caſe, and not zreſpaſs; 
the difference between treſpaſs and caſe is, that in trepſaſs the plain- 


ot BH tif complains of an immediate wrong, and in caſe, of a wrong that 
the conſequence of another act, per Forteſcue juſtice, and by The diffe- 
nnn juſtice, That diſtinction is perfectly right, And by the Chief rence between 


| cri | 5 
Julice, We muſt keep up the boundaries of actions, otherwiſe we a 


a ſs, 
cer. Call introduce the utmoſt confuſion ; if the act, in the firſt inſtance, 
ty. de unlawful treſpaſs will lie, but if the act is primd facie lawful, (as 
gh it was in the caſe at bar) and the prejudice to another is not immediate 
Cd 


ut conſequential, it muſt be an action upon the caſe; and this is 
te diſtinction. 1 Stran. 635. Reynolds v. Clarke ; 2 Ld. Raym. 1402. 
5. C. 8 Med. 272. S. C. that the per quod the cattle died, after 
mpounding in treſpaſs, is only aggravation. 1 Vent. 54. The only act 
one by the defendant in this caſe was the taking and impounding 
the cattle in the common pound, for doing damage; this, the law gave 

5 1 N 1 


— 
* a = 
an 3 
| — 


— 


—_—_— we 
2 * 


——— —— 
= 
RR 


2 
ROI — 
r 
a N - 
= —— 
— hw — 
pal * 


8 ——— . ——— — —— 
— — : — — : : 
Foe Pa — 7 — 
: — — lh _— 2 3 a - ＋ 
— 
EMT 
r 
> — 
rn 
—— n 
— FACS 


— I —— ">; OBE Sr ner 
— - _ — 


— . — IE * — 2 — * * 
* 2 2 We — 
„— — — K 


— 
cn” 


* — ä 
4 


—— . TOES — = 1 — Ins ac eaiTe 0 0 — —— _— 
2 — . es - 2 — — By 
Me SC Wo Son SR Kg IP ie 7 > 5 5 "> CR Ion PI "x off 
wy — — — * — — 6 p 
7 - 
= - — — 


— — 2 T 
3 3 2 £6 _— > Px A 5 * IS ö 2 —_ === — - £ = 
— — - 5 > — . 5 "+ = - £2: 7 2 - 7 * = ——— - 2 22 —— -— — 2 —— — — wb - bs -— 
—_— k e _ — y ” — * e 1 2 4 — ed * _ SE _ 8 5 25 4 * 1 — * 
er = = Ins . Sr is > i ae I (ar) 2000" nnd, : — * > = p : f D wo» 2 r — 1 8 : —— 2 h «& 2 2 er WI. = Pod — a2: >þ x. Og OA Ie, & . — Ie Z% — — N ISS 3 723 - EEE. a 2445; — - I 3 r a a2 I _ = 5-5; 
r 3:2 ARES OY * - . 2 — = v : —— —— — — - . we I rene eoes — ws - — —-— — — — — ———_— — — — — — 2 — . — - KO : : — OAT 2 fo x 7 2 ——— 
* - apt CP RARE. ws * an > 4 — 8. » 2 r PIT > — 6 —— * N - a5 — % — 3282 82 2 . — * _ "ws . ns >. 2 — 2 0 - — 2 : 2 1 2 2 1 — 1 ” — * ” D 2 : 1 — — * * 171 * „ — 9 eg . N 1 2 12 8 — 8 — _ —— he 
* 2 oy - ener es e r 1 : - 4, 8 "3 Po —_—_ 8 f 2 3 a 6; 8 — — : % 2. om ho 7 — g —.— WY > - "SY : 2 . - w- 4 — r 2 "= A 2 * — 3 3 AT _ " l : 
. 2 22 2 . — — — n — 4 Ag? — 2 + r 2 = x .*F \ n as = —_ n 8 2 —.— — = M3 ve . 2 4 Ky 2 2 * — 3 — * — 5 * 2 = — —— — 
* — * of Ly : * - 8 9 — = bo . ba 5 - . * _ Þ — 7 1 2 > — 2 7 - — * 1 A =p p T2 2 r <2 n 2 3 n — [IM - * Ny DET, p 8 3 — % 
- Pm a Rs —_— " . — = * io — — SS... " * r — = _ = "py? 7 —ů — . J 8 
” 


— — 2 £ 
— : o x * Parrot — — — . 
my Ly — he FR 42 8 rfl Cn _ =_ . a oh — 2 
2 5 7 8 5 — | — — _ F< — SES * > 
= we PI —.— _— — => : 2 - 4 IR” 42 4 meg | . * "* 
— ITY — — — — — 2 : 1 << SE. m—_— IT ES 2 * * , 
- 9 - N63, Tonk 23 „e — I — . : 


=* 
a 


2 
"= uo 4 ” A — -_ 
6— — 
© ny err mn ogg 4c 
_—— En 
; LED 


— * = l 
: N 3 2 . — þ . : \ 
18. 8 M — - — — — — ** 2 eq = . . - . ow = — 1 . — * 1 I - * ——— 8 — 8 = 
—— * 2... ͤ K erate. ESR 2 = 85 ; ——— 5 — 2 — — 1 — In rr . cn a - þ Ie * N + \ Z 
+. a> toes wp df 3 — 2 _ — oe + , — 2 F — * * * 4 „ * * = 4 —— . N 
Ar ee LS 4a 7 IL WIL > — — — — = — 2 rr = 35 4 * — 0 ICs 
- * — ib —_—_ —— — - G — — q - _ Wo = PE N = 
D ESO LL) RL. —— TH, . 2 — . - A ” » —_— > . - - "LL ® og IS. 2 * 3 COP EI. Fun ** — * N _ 0 i. cvs 
X Pas Cert EIS. N re . * > Aut a 2 oo — OE at”; — = Tl — — - - 
4 - % . * - — 2 D fo A * — — — 1 — * * 3 2 EE . * * 
* TOS _— ES — — ot 2 © x Jo 24 ont — - * 5 2 
ot 99 — rr . * . — 1223 * * -— 5 4 


— 
22 Ion Er mags mom: 
« wn * 1 NT 


— 
* 

2 — 
* ” 
* 

— * A 


- 
\ a - 
* : . — 1 — , CA oe LPN 2 n - .-. — ——- 
| — — r ²˙¹ꝛA1·²¹˙1wi1 1 oO OS % ͤé»—— NT ET OS — ˙— ary IC.” 5/7 OO: ry — 
=_ _—_ L FE 2 . x. #61 * 1 2 — — D S 2 - £ 1 2 N a * 7 * * — 2 A 2 = 2 Ko. DYE >D If * 
EC SEA Dat. on as, ei . — = —— . q BD r - 0: aa — 4 4 _ De ac — — — — — — — — — — 22 1 = 5 = FAS" 

_— —  — — — — —— ———— — —— . —— 0 | . 7 2 — pan 5 4 2 r ee S 9 5 i - hr A Le 2 = re OE : - DES a: nes "1.2 = 3 7 TE 

P . c z 2322 — — * 8 . c . IE 2 ͤ EEE ES Ix — _ " | _ | 
WF TAC OTE. 
— = 
— — 

is 


= : — Aoi 
— wn i ttt AE 


— 2 
r Sara I 
= — þ = — 2 — 
EE — Os tua =; 
. — 2 —— bo 
— — — 2 
—_ 2 — 


39. 1.4 


—_— 


minions. 


Trinity Term 6 Geo. 3. 1766. 


—_ = 7 ——_ „ 6— r TO 


314 


| ; * . . : | . , — — 
him authority to do, and he did no other act whatever, and he c 


not be charged in treſpaſs for the death of the beaſt, which was 
a conſequence, and not an immediate malfeaſance by the defen. 
dant; no man can be a treſpaſſer for a nonfeaſance; the law gave tj, 
fix carpenters authority to go into the tavern, but the at paying fx 
the wine did not make them treſpaſſers ab initio; the taverner might 
| have his action of debt for the wine. 8 Rep. 146, 147, Treſpak 
will not lie for taking an exceſſive diſtreſs, becauſe the entry at fr} 
is lawful, the .remedy in that caſe is by the ſtat, of Marlbridy 
2 Stran. 851. 3 Lev. 45. ſo that it is not every abuſe of a dil 


that makes a man a treſpaſſer 46 initio. 


For the plaintiff it was ſaid, that the juſtification gives no anſner 
to the putting the cattle ſo cloſely together, whereby one died, and 
therefore the plaintiff ought to have judgment upon the iſſue found 
for him on the Not guilty ; that it was a misfeaſance in the firſt in. 
ſtance, and made the defendant a treſpaſſer ab initio. Sed no a. 
locatur. | | | 


Curia: The juſtification is an anſwer to the whole treſpaſs in th 
declaration, which is only the taking and impounding ; all the re, 
as the dying of the beaſt is only aggravation, if the plaintiff woll 
have inſiſted that the defendant had abuſed the diſtreſs, he ought f 
have replied that after the ſaid diſtreſs the defendant abuſed i ſo ai 
fo, and have concluded with an averment, and this would not hai 
been a departure, becauſe he who abuſes a diſtreſs is a treſpaſſet a 
initio, according to the caſe of Gargrave v. Smith, 1 Salk, 221, 
and Bagſhaw v. Gaward, Yelv. 96, 97. Judgment for the defen- 
dant per totam curiamm. 5 ann 


Barwis ver/us Keppel, Eſqʒ C. B. 


Cale for re- A CTION upon the caſe, wherein the plaintiff declares, that tit 
ducing a ſer- defendant at the time, Sc. was an officer, viz. The feconl 
pars Moy major in the firſt regiment of guards, and as ſuch, in the abſence Wil © 
common ſol- all the ſuperior officers of the ſaid regiment had the command, . 
dier Y Ger- yernment, ordering and direction of all the inferior officers and 0 0 
2 202” diers of the ſecond battalion of the ſaid regiment ; and the pla t 


law, it being tiff was then and there an inferior officer called a ſerjeant, and going 
2 of the duty in the capacity of a ſerjeant in the ſaid ſecond battalion, an 
ing's do- ; . n . zee 0 
always during his continuance in the ſame office and ſervice © 

a ſerjeant, demeaned himſelf with great prudence; propriety, 1 
neſty and obedience, as well towards his ſuperior officers of the {all 
battalion, as alſo to the inferiors of the ſaid battalion, and by mei 
thereof had deſervedly acquired the good opinion, credit and eſte 
as well of all the officers and ſoldiers in the ſaid battalion, 28 A 


4 


4 | 
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or all other perſons to whom he was known, and did lawfully and 
honeſtly acquire great gains, profits and emoluments by his ſaid 
office, to his comfortable ſupport ; yet the defendant well knowing 
the premiſſes, but contriving and maliciouſly intending to hurt and 
injure the plaintiff, and to ruin him in his character and fortune, 
and to deprive him of the good opinion, credit and eſteem as well 
of the officers and ſoldiers in and of the ſaid battalion, as of the ſaid 
other perſons to whom he was known, and to deprive him of the 
proßts, emoluments and advantages ariſing to him from his 
office and ſtation aforeſaid, on the 28th day of September 1761. 
wrong fully, unlawfully and maliccuſiy, and without any reaſonable 
graund or cauſe whatſoever, under the falſe, ſcandalous and mali- 
cious pretenſe that the plaintiff had before that time behaved him- 
elf improperly in his ſaid office and ſtation, and had been guilty 
of a breach of orders in the exerciſe thereof, and that the defen- 
dant might therefore ſuſpend and remove him from his ſaid office 
and ſtation, the defendant did then and there ſuſpend and remove, 
and cauſe the plaintiff to be ſuſpended and removed from his ſaid 
office and ſation of a ſerjeant, and reduced him, and cauſed him to 
be reduced to the poſt and ſtation of a common ſoldier in the ſaid 
battalion, and wrongfully and maliciouſly kept and continued him, 
and cauſed him to be kept and continued fo ſuſpended and removed 
and reduced as aforeſaid for a long time, to wit, from thence until 
the ſuing out of the original writ of the plaintiff; by means whereof 
the plaintiff hath during all that time unlawfully and injuriouſly, and 
under the falſe and malicious intent aforeſaid, been hindred and 
prevented from exerciſing his ſaid office of a ſerjeant, and his pay 
thereof, and has been deprived of great gains, profits and emolu- 
ments, which otherwiſe would have accrued and ariſen to him there 
from, and is greatly leſſened in the good opinion, credit and eſteem 
Jof all the officers and ſoldiers in the ſaid battalion, and of the ſaid 
other perſons to whom he was known, to the plaintiff's damage of 
1009/, . 
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The defendant pleaded Not guilty, and the iſſue was tried at the 
ltting after Hilary term 1765. at Weſtminſter by a ſpecial jury before 
the Lord Chief Juſtice, when a verdi& was found for the plaintiff, 
WT limages 70/7. coſts 40s. ſubject to the opinion of the court upon 
the following caſe, vis. 


That in the year 1760. the plaintiff being one of the ſerjeants Caſe for the. 
of the ſecond battalion of the firſt regiment of foot-guards, and the men of the 
delendant the ſecond major of the ſaid battalion, that battalion was * 
ordered to Germany in the ſervice of his Majeſty againſt his enemies 


hen at war with this kingdom, and remained abroad in Germany till 
le end of the war, | 


'That 


1 


— 
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That this regiment conſiſted of three battalions, whereof Lord 
Ligonier was the colonel and commanding officer; that the firſt, and 
third battalion remained in England, as did alſo the ſaid colonel 
Lord Ligonier, the lieutenant colonel, and the firſt major of the ſe. 
cond battalion ; and the defendant being the ſecond major, was, dy. 
ring the abſence of his ſuperior officers, the then commanding off. 
cer of the ſaid fecond battalion in Germany for the time being in 
the army, under his Majeſty's commander in chief his Serene High. 
neſs Prince Ferdinand. | 


That in September 1761. The army being in hourly expectation of 
a battle, the advanced guard of the enemy being within a ſmall dj. 
ſtance of the Engliſh army, a certain order was given by the ſaid 
Prince Ferdinaud, that all deſerters from the enemy ſhould be in- 
mediately fent to the head quarters without being detained one mo- 
ment. | 


That the plaintiff had full notice of ſuch order, and that after 
ſuch notice of the ſaid order, vig. on the — day of September | 
1761. and while the armies were in ſuch expectation of an engape- 
ment, three French deſerters came and ſurrendered themſelves to the 
plaintiff, then being the ſerjeant commanding the quarter-guard, 
who, notwithſtanding ſuch order of his Serene Highneſs as aforeſaid, 
detained the ſaid deſerters fix hours without bringing, or attempt- 
ing to bring them, or either of them, to the head quarters, or even 
making a report of ſuch deſerters to the defendant, the then com- 
manding officer of the battalion. 


2 r . ou. op a „%% dv _ ew m_ wc. aww ms 


That the plaintiff being a ſerjeant as aforeſaid, and as ſuch, a non- 
commiſſioned officer of the ſaid regiment, on the 28th of Sten 
ber 1761. was duly tried by a regimental court martial for the 
ſaid offence, which found the defendant guilty of the ſaid charg, 
and by their ſentence ordered him to be ſuſpended from his office 
of ſerjeant for the ſpace of one month, and to do the duty and fe- 
ceive the pay of a private ſoldier during that time. 


That by the articles of war no ſentence of ſuch court martial 0 
to be executed, till the commanding officer (not being a member 
of the court martial) ſhall have confirmed the ſame; that the deſel- 
dant then being the commanding officer, and no member of the 
court martial, did not confirm the ſentence of that court, but cn th 
contrary, thinking the ſentence of the court martial not a ſuffcien 

puniſhment for an offence of ſo dangerous a conſequence, and wbie 
the army ſo remained in expectation of a battle, made an order | 
writing under his hand, ſubſcribed at the foot of the ſaid ſentence 
u. But as ſerjeant Barw:s could not be ignorant of the Dole! C0, 
order concerning deſerters, and colonel Keppel thinking bis I 
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« le might have been attended with the utmoſt bad conſequences, 
« orders that he be broke, and that corporal Blow be appointed 
« ſerjeant in his room.“ | 


That the defendant being ſuch commanding officer of the ſaid 
battalion, bis ſaid orders were executed, and the plaintiff was ac- 
cordingly removed totally from his office of ſerjeant, and reduced to 
the ſtation and pay of a private ſoldier, and was thereby forced and 
4d perform the duty and receive the pay of a private ſoldier in the 
id battalion in Germany, and afterwards in this kingdom, until 
the time of the trial of this iſſue, 5255 


That by articles of war, non-commiſhoned officers may be diſ- 

arged as private ſoldiers, either by order of the colonel of the 
regiment, or by the ſentence of a regimental court martial; that it 
is generally and univerſally underſtood in the army, that the whole 
power of the colonel devolves, in his abſence, on the commanding 
officer for the time being, and that in fact ſuch commanding officer 
ranks as colonel, and always acts as ſuch. That by the conſtant 
cuſtom and practice of the army, the commanding officer for the 
tine being hath always made ſerjeants, and broke or reduced them 
in the ſame manner as the colonel himſelf might have done if ac- 
tually preſent ; that the defendant continued in the faid regiment 
till the 3d of January 1762. before which time he was appointed 
to command an expedition to the Havannah, and never returned to 
the ſaid regiment ; that the plaintiff continued in Germany till — 
at which time he came to England; that the plaintiff never com- 
plained to any ſuperior officer during the time the defendant remain- 
ed in Germany, or during the time the plaintiff remained with the 
amy in Germany, nor after his return to England. 
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the The queſtion ſubmitted to the court is, whether under the par- i. 
rot, a ticular circumſtances of this caſe the plaintiff is intitled to recover 4 
ice in this action? 5 : | 2D, Fw 
It was objected for the defendant, that this is in the nature of an 4 
aioon for a malicious p | cution; and unleſs malice appears upon i: | 
dle tate of the caſe the plaintiff cannot recover ; the defendant be- 1 
nber ng the commanding officer, had power to remove the plaintiff (as if 
een be did,) who it appears had diſobeyed the orders of the comman- WW. 
fe dr in chief, and the leaſt malice does not appear in the caſe ; fa//ity 30 
n tte and alice are the ground and foundation of actions of this kind. | 
cel Lern. 107. and 1 Lev. 119. action upon the caſe for making a j 
bie e affidavit againſt the plaintiff, touching a malfeaſance in his 


otce, and petting him turned out of it thereby ; the falſhood was 
n evidence of the malice, which was the ground of that action. A 
condemnatio n of goods, for not entring them and paying duty by 


＋ — 8 
r 


318 Trinity Term 6 Geo. 3. 1766. 
ſub-commiſſioners, was reverſed by commiſſioners of appeal in Jr, 
land ; an action for a malicious proſecution does not lie againſt the 
informer, for the judgment of the ſub-commitſioners ſhews ther, 
was a foundation for the information and proſecution, Reynalds x 
Kennedy, Mich. 22 Geo. 2. B. R. upon error from Ireland, ſo in the 

reſent caſe the court martial's ſentence ſhews that the plaintiff 
diſobeyed orders, and that there was a good foundation for the com. 
manding officer to reduce him, without having any falſhood 9. 
malice at all (againſt him); according to the conſtant practice of the 
army, as ſtated in the caſe. | 


For the plaintiff it was ſaid, that he had been tried by a court 
martial, who thought ſuſpenſion for a month a ſufficient puniſb- 
ment for his offence, and therefore it was malicious in the defen. 
dant to reduce him abſolutely to a private man, and malice being 
laid in the declaration, the jury have found it to be maliciouſy | 
done. 


Curia: By the act of parliament to puniſh mutiny and deſertion 
the King's power to make articles of war is confined to his own 
dominions; when his army is out of his dominions he acts by virtue 
of his prerogative, and without the ſtatute or articles of war; and 
therefore you cannot argue upon either of them, for they are both to Wil 
be laid out of this cafe, and fagrante bello, the common law has never 
interfered with the army: Inter arma ſilent leges ; We think (as 
at preſent adviſed) we have no juriſdiction at all in this caſe ; but 
if the plaintiff's counſel think proper to ſpeak more fully to ths WW in 
matter, we are willing to hear him, But plaintiff ſeeing the opi. 
nion of the court againſt him, acquieſced, and the judgment was for Wi n: 
the defendant, ut audivi. | 
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In the vacation after this term, the Right Honourable Charks WW til 
Lord Camden, Baron of Camden Place in the county of Kent, 
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Michaelmas Term 
7 Geo. 3. 1766. 


HE Honourable Sir John Eardley Wilmot, Knt. one of the 
Judges of the King's Bench, was appointed in the laſt 
vacation Lord Chief Juſtice of the court of Common 
Pleas, and took his place the beginning of this term. 
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Dickon the younger verſus Clifton. C. B. 


N an action upon the caſe, the plaintiff declares, that whereas he Cate for 2 
the plaintiff on the 28th day of Auguſt 1764. at the caſtle of York mitfeaſance 
was owner and proprietor of a certain boat or veſſel called a keel, and nes. an * 
being ſo, he afterwards on the ſame day and year there, at the in- joined with 

ance aud requeſt of the defendant, retained and employed him in 8 Nel von 
the ſervice of the plaintiff to be maſter and commander of the veſſel, vg 128 888 
and to receive and take on board thereof from one Matthew Johnſon, 
t a place called Brough in the county of York, fifty-ſix quarters of 
malt of the plaintiff of the value of 100. and to carry and convey 
the ſame by water in the veſſel from thence to Horbury in Yorkſhire, 
and at Horbury to deliver the ſame to one Jonathan Crofland for cer- 
uin wages, hire or reward to be therefore paid by the plaintiff to the 
defendant as maſter of the veſſel; and although the defendant af- 
terwards on the 29th of Auguſt in the year aforeſaid at Brough in 
Virkſeire, had and received from the ſaid Matthew Jobnſon the 
whole 56 quarters of malt of the plaintiff, and afterwards on the 
lame day and year laſt aforeſaid ſet fail and departed with the veſſel 
rom the ſaid place where he the defendant had ſo received the malt 
from Matthew Johnſon, towards and for Horbury ; and afterwards 
on the 21ſt of September in the year aforeſaid arrived with the veſſel 
at I:rbury, and afterwards on the ſame day and year laſt aforeſaid 
it Horbufy delivered to the ſaid Jonathan Crefland a part, to wit, 
bor quarters of the ſaid malt; yet the defendant not regarding the 
duty of his employment, ſo badly, careleſſly, negligently and impro- 
"dcntly behaved Eimſelf in his ſaid employment, and took ſuch lit- 
4c and ſuch bad care of ſixteen quarters of malt, reſidue of the ſaid 
ay-tix quarters of malt fo by him received as aforeſaid, that the 
defendant 


mas 


— — . AT ee ene r 0 n 1 cab 
320 Michaelmas Term ) Geo. 3. 1766. 


defendant did not deliver the ſame 16 quarters of malt, or any par 
thereof, to the ſaid Jonathan at Horbury, or elſewhere, (although 
often requeſted ſo to do) but the defendant on the contrary thereof 
by and through his own meer negle& and default, and through his 
careleſſueſs and improvidence ſuffered the fame, and every var 
thereof, while the ſame were, and continued in his poſſeſſion and 
cuſtody for ſuch carriage, to be embezilled and wholly loſt, to wi 
at the caſtle of Vor aforeſaid, | i 


Second count. And whereas the ſaid plaintiff on the iſt day of Auguft 1764. and 
from thence until the firſt day of October in the ſame year at the 

caſtle of York was owner and proprietor of another veſſel, and thele. 

fendant was during all that time maſter of the ſame veflel, retain. 

ed and employed as fuch by the plaintiff, and in his ſervice to navi. 

gate the ſame from place to place, and to take care of the laſt men- 

tioned veſſel, and of all goods delivered to him as ſuch maſter, ot 

put on board the ſame for carriage from place to place, for wages, d 

hire or reward, to be therefore payable and paid by the plaintiff to 

him as ſuch maſter of the veſſel, to wit, at the caſtle of Del; and 

whereas within the time aforeſaid, and while the plaintiff was owner 

of the laſt mentioned veſſel, and while the defendant was maſter 

thereof in the ſervice of the plaintiff, to wit, on the 29th of 4 

gut in the year aforeſaid, he the defendant, as maſter of the fame 

veſſel, received from the ſaid Matthew Fohbnſon, by order of the 

plaintiff at Brough aforeſaid, other fifty-fix quarters of malt of the 

plaintiff of the value of other 100/7. to be carried and conveyed by 

the defendant in the laſt mentioned veſſel to Horbury aforeſaid by 

water, to be there delivered to the ſaid Jonathan Croſland for the 

plaintiff; and although the defendant afterwards on the 29th « 

Auguſt in the ſaid year had and received from the ſaid Matthew 

Johnſon the ſaid whole fifty-fix quarters of other malt of the 

plaintiff, and on the ſame day and year ſet ſail and departed with the 

ſaid laſt mentioned veſſel from the ſaid place where he had for 

ceived the ſaid malt from Matthew Jobnſon, towards and for Hu. 

bury, and afterwards on the 21ſt of September in the year aforeſid 

arrived with the ſame veſſel at Horbury, and afterwards on the ame 

day and year there delivered to Jonathan Crefland a part, to wit, { 

. quarters of the laſt mentioned malt; yet the defendant not regard 
"i ing the duty of his employment, ſo badly, careleſlly, negligent! 
and improvidently behaved himſelf in his faid employment, ab 
took ſuch little and bad care of 16 quarters, reſidue of the ſaid 5 * 
quarters of malt ſo by him received as laſt aforeſaid, that the d 
tendant did not deliver the ſame 16 quarters, or any part ther 
to the ſaid Jonathan at Horbury or elſewhere, although often * 
queſted fo to do; but the ſaid defendant on the contrary thered 
by and through his own meer neglect, careleſſneſs and imp" 
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ody for ſuch carriage, to be embezilled and wholly loſt, to wit, 
the caſtle of ork aforeſaid. There is another count in trover for 
{xty quarters of malt, aid to be the property of the plaintiff, and 
converted by the defendant to his own uſe, to the plaintiff's damage 
of 407, The defendant pleaded the general iſſue, and there was a 
general verdict for the plaintiff on all the counts in the declaration. 


And now it was moved in arreſt of judgment, and objected that 
the two firſt counts are in the nature of an action on the cuſtom 
of the realm, which is founded in contract, and therefore cannot be 
oined with a count in trover which is a fort. -2dly, That this 
ation ought to have been laid upon a promiſe and undertaking, 
and not being ſo laid is ill; and to ſhew that theſe counts could not 
be joined, many old caſes were cited from Viner's Abr. title Action, 
(oinder.) which the court over- ruled, and therefore ſhall not be ſet 
down here. | 


Lord Chief Juſtice Wilmot: This motion is after the merits have 
been tried, and a verdi& found for the plaintiff, which the court 


r vill ſupport, if poſſible. It is objected that the firſt count is laid 
{1 WY 9144 ex contractu, and cannot be joined with trover; ſuppoſing it 
me vas fo, yet I ſhould lay no great ſtreſs upon old caſes to this point 
bet this day; but J think the firſt count is laid to be ex ze/:#9 of the 


defendant, and as a misfeaſance, which may undoubtedly be joined | 
with Trover. The true teſt to try whether two counts can be joined Two courts | 
in the ſame declaration, is to confider and fee whether there be the r pos 
lame judgment in both, and not whether they both require the ſame the fame 
pla, and wherever there is the ſame judgment in both, T think judgment in 
they may well be joined. 1 own that in many books it is reported on. 
that trover, and a count againſt a common carrier cannot be joined, 


the but common experience and practice is now to the contrary ; this 
o hid as a mzisfeaſance wherein there is the fame judgment as in 
Hir- 


rover, and therefore I am of opinion the plaintiff muft have judg- 
ment, 4 *** Ts 


(ive Juſtice : The firſt count is as plainly a tort as trover is; ſup- 
| Poſe | truſt a ſhepherd with my ſheep, and he puts his own dog among 
em, which worries them, this would be a fort, although J con- 
mat with him for wages to take care of my ſheep, and he undertakes 
iordingly ; and I am of my Lord's opinion, that the true %, is 
0 ſee whether both counts require the ſame judgment; in his caſe 
liey do, and the plaintiff muſt have judgment. 


| Gould Juſtice : I think trover and caſe againſt a carrier may be 
Pied notwithſtanding what is ſaid in the books. In the caſe put 
| the ſhepherd, he might either be charged upon the contract, or 
" 2 Wrong-doer ; and ſo might the defendant in the preſent caſe; 
am of the ſame opinion for the plaintiff, nd 

4 N Chief 
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G. G. for: 
life, and after 
his death to * | a n 
the iſh of by the court. The caſe ſtates, that Daniel Dodſon being ſei- 
body, and 


bes of the theſe words, 'viz, © I give, deviſe and bequeath unto my nephen 
00 uch e | . A . 
Moe, is an George Grew, all my lands (naming and deſcribing them part: 
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Chief Juſtice : J have a doubt whether 7reſpaſs vi & arm, and 
:frover can be joined, but think they cannot, becauſe they have gir 
ferent judgments, - Judgment for the plaintiff, _ 


Hilary Term 


7 Geo. 3. 1767. 


_ — —_— — —_— 


\ 


Roe, on the demiſe of George Dodſon, Eſq; verſul 
| Grew and others. C. B. nl 


JECTMENT for lands in Middleſex tried before Lord 
Camden at the ſitting after Eaſter term laſt ; verdict for the 
plaintiff upon the following caſe ſubje& to the opinion df 


Deviſe to 


ſed in fee of the lands in queſtion, by his will deviſed the ſame i 


La) 
La) 


culariy) to hold the ſame with their appurtenances unto him wr 
ſaid George Grew, for and during the term of his natural life, av 
from and after his deceaſe to the uſe of the iſue male of his bod 
lawfully to be begotten, and the heirs male of the body of fu 
iſſue male; and for want of ſuch iſſue male, then I give all a 
every the aforeſaid premiſſes unto my nephew George Dodſon, I 
heirs and aſſigns for ever.“ 3 * 


* 


- 
A 
Sth MS on é], ̃⅛—CGfli as oe Goon” eos. a -tl o 


That in the deviſe to George Grew, the words © heirs male of I 
body” were originally written, but that the word heirs N 
ſcratched out, and the word iſue inſerted in it's ſtead, in the {all 
hand with the body of the will, but in different ink. 


(c 


That George Dodſen, the deviſee in remainder in the will, 1s 
leſſor of the plaintiff. 


That the teſtator deviſed other lands to the leſſor of the plaintil 
in fee. N : 
2 My ob 


— — — Rape wane jeg oh — 


Hilary Term 7 Geo. 3. 1767. = 7 
That George Grew and the leſſor of the plaintiff were the dds 
tor's nephews, and he deviſed the reſidue of his eſtates both real 
and perſonal, equally between his ſaid two nephews, 


44 : 75 5 


That George Grew had no child at the time of making the will; 
tat he entred on the premiſſes in queſtion, and ſuffered a common 
recovery thereof, and died without ſue male. 9 5 


The queſtion upon this caſe is, whether George Grew took an 
-ſate-tail, or for life only, under the ſaid will? 
This caſe was argued by Serjeant Leigh for the plaintiff, and ſer- 
jeant Burland for the defendant; after time taken to conſider, judg- 
ment was given for the defendant by the whole court the 28th of 
anuary in this term, that George Grew took an eſtate-tail, and that 1 4 
the leffor of the plaintiff was barred by the recovery. N 


Lord Chief Juſtice Vilmot: The teſtator had no iſſue at the time Judgment of 
of the will; his intention is to be followed, provided it does not the cout. 
claſh with the rules of law; the ſtatute of wills gives a man power 
to deviſe his lands, but he cannot by his will create a perpetuity, 
nor reſtrain tenant in tail from ſuffering a recovery, &c. Sc. theſe 
being contrary to the rules of law. The intention of the teſtator 
clearly was to give George Grew an eſtate for life only, but his in- 
tention alſo clearly was, that all the ſons of George Grew ſhould take 
in ſucceſſion; both theſe intentions cannot take place, for if the devi- 
ſee George Grew took only an eſtate for life, his ſons could never have 
taken, and although it eventually happened that he had no ſons, yet 

| we muſt conſider this caſe as if he had had iflue; therefore the court 
muſt put themſelves in the place of the teſtator, and determine as 
he would have done, if he had been told that both of his intentions 
in the will, by the rules of law, could not take place, and had been 
aſked which of them he defired ſhould take effect and ſtand, as both 
could not, he certainly would have anſwered, ** that fo long as 
George Grew had any iſſue male, that the premiſſes ſhould not go 
© to the leſſor of the plaintiff”; and if we balance the two inten- 
tons, the weightieſt is, that all the ſons of George Grew ſhould take 
in ſuccefſion ; and therefore to enable them to take, George Grew 
muſt be adjudged to have been tenant in tail, for the teſtator's great 
ntention moſt clearly was, that the lands ſhould never. go over to 
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the leſſor of the plaintiff in remainder, but upon a failure of iſſue of 40 
Gerge Grew, _ 38 
| | | *n 

The word z/ſue in a will, is either a word of purchaſe or of li- ö 1 


2s 2 
* * 


mitation, as will beſt effectuate the intention of the teſtator; it is a 
Puural word, and takes in all the ſons of George Grew, and the words 
ae male of bis body and the heirs male of the body of ſuch iſſue”, 


mean 
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Hilary Term ) Geo. 3. 176). 


mean only that they were not all to take at a time but in ſucceſſio, 


ſhould go in ſucceſſion to all the ſons of George Grew, 


ways be conſtrued according to the intent of the will or deed where- 


eſtate-tail in him; I think too great regard has been paid to the 


of limitation; where there appears a particular intent, and a general 
intent, the general muſt take place; the great view here was, that 


— 


as if he had ſaid 0 his firlt and every other fon, &c. as to the ſcratch. 
ing out the word heirs, I lay no ſtreſs at all upon that, becauſe the 
teſtator's chief and predominant intent was clearly that the land 


Caſes in the books upon wills have no great weight with me 
unleſs they are exactly in the very point, and there has not one been 
Cited in every thing like this; the intention is the great thing which 
governs me, which is that George Grew's ſons ſhould take in ſuc. 
ceſſion, which they could not do if he was only tenant for life, and 
therefore I am of opinion he was tenant in tail, and judgment muſ 
be for the defendant. | 


Clive Juſtice: The word iſue is one of the moſt vexed words in 
the books; ſometimes it is nomen /ingulare, ſometimes plural, ſome. | 
times a word of limitation, ſometimes of purchaſe, but it muſt al. 


in it is uſed; if one grants to a man and his iſſue (who has iſe 
at the time of the grant) the iſſue ſhall take jointly with him, I 
the preſent caſe the great intention is to give in ſucceſſion to all the 
ſons of George Grew, which cannot be without conſtruing it an 


ſuperadded words Heirs male of the body of ſuch 1ſjue”', and am af 


* 


tne ſame opinion with my Lord Chief Juſtice. 


Bathurſt Juſtice: It is a rule, that where an anceſtor takes an 
eſtate of freehold, if the word z/ue in a will comes after, it is a word 


the land ſhould not go over to Dodſon ſo long as Grew had iſſue, but 
that general intent cannot take effect unleſs Grew be tenant in tai; 
and Jam of opinion ke was, and agree with my Lord and Broth, 


Gould Juſtice : I am of the fame opinion; the word iſſue is uſed 
in the ſtatute de denis promiſcuouſly with the word heirs, The ter 
i//ue comprehends the whole generation, as well as the word bel, 
and in my judgment the word ue is more properly, in its natural 
ſignification, a word of Imitation than of purchaſe. Judgment fe 
the defendant. | | ö 


Ruſſel 


— _—— ©. — — 
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nnd 


Ruſſel ver/zs Palmer an attorney. C. B. 


Middleſex, JAMES Ruſſell by 7 homas Bennett his attorney, com- Special ac- 
to wit, plains of Char/ton Palmer, Gentleman, one of the at- tion upon the 


tornies of the court of our Lord the now King of the Bench here, N 


oreſent here in court in his own proper perſon, of a plea of treſpals for negli- 
on the caſe, for that whereas the ſaid James heretofore in Hilary gence, 

term in the fifth year of the reign of our Sovereign Lord the now oe rag a 
King, in the court of our Lord the now King, before the King him- that whereas 
{:1f, the ſaid court then being held at Weſtminſter in the ſaid county tue plainif in 
of Middleſex, by bill without his Majeſty's writ recovered againſt *. elm 
one John Stewart as well a certain debt of 53221. 13s. 2 d. as 17 l. year of the 
for his damages which he had ſuſtained as well on occaſion of the OY n— 
detaining of that debt, as for his coſts and charges by him expended Joln den 
about his ſuit in that behalf, as by the record and proceedings thereof a judgment 
remaining in the ſaid court of our Lord the now King, before the '* 5323" 
King himſelf at Weſtminſter aforeſaid more fully and at large ap- Kn. 
pears, which ſaid judgment till remains in its full force and effect, o in B R. 


10 f e And whil 
dot reverſed, annulled ſet aſide, paid or ſatisfied; and the ſaid James that ſuit was 


ſad court, to wit, in Trinity term in the fourth year of the reign m 

of our Lord the now King in the ſaid court of our Lord the now Ms of tho 

| King before the King himſelf, the. ſaid court then being held at King, 4 C. 

/Veſtminſter in the ſaid county of Middleſex, came perſonally Andrew d Se 

Grant of King's Arms yard, Coleman-ſtreet, London, merchant, and faid Stewwt 

Robert Bogle of Love-Lane, Eaſicheap, London, merchant, and then in the fad 

and there in the ſaid court became pledges and bail, and each of e 

them by himſelf became pledge and bail for the ſaid John Stewart, 

that if it ſhould happen that judgment in the ſaid plea of debt ſhould 

be given for the ſaid James Ruſſel againſt the ſaid Jobn Stewart, 

that then the ſaid John ſhould fatisfy the ſaid James Ruſſel the faid 

debt and all ſuch damages as ſhould be adjudged to the ſaid James 

Ryſell in the ſaid plea, or render himſelf on that occaſion to the pri- 

on of the marſhal of the Marſpalſea of our Lord the King before 

the King himſelf, as by the record of the ſaid recognizance remain- 

ng in the ſaid court of our ſaid Lord the King before the King him- | 

ef may more fully and at large appear; and the ſaid James further That after the 

at, that after the recovery of the aforeſaid judgment (that is to ef, 

0) on the eighteenth day of May in Eaſter term in the fifth year e 

0! the reign of our ſaid Lord the now King, before the honourable 18th day of 

dir Richard Aſton, Knight, then one of the juſtices of our Lord the ES ES 

ww King, affigned to hold pleas in the court of our Lord the now fifth year of 

oy Aſton of B. R. at his chambers in Chancery-Lane, the ſaid Stewart rendred himſelf in 2 
bail to thę priſon of B. R. and there continued till the time of his being ſuperſeded, 


40 


* 


King 


Ruſſell further ſaith, that while the ſaid ſuit was depending in the depending, in 


came bail for 
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That the de- hereafter is mentioned; and the ſaid James Ruſſell further ſaith, thy 


rr in the ſtody of the ſaid marſhal hereafter mentioned, was by the ſaid 
ald 1uit. . 


And that 


above, by the being and continuing in the cuſtody of the ſaid marſhal of the Mar. 


+28 um debt and damages aforeſaid, in the ſaid court of our Lord the noy 
ia the fifth | 


_ diſcharged, | 
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King before the King himſelf, at his chambers ſituate in Serjcant. 
Inn, Chancery-Lane, the ſaid Jobn Stewart rendered himſelf in di. 
charge of his ſaid bail in the ſaid plea at the ſuit of the ſaid Jane 
Rufjell, and was thereupon committed to the priſon of the marſhy 
of the Marſhalſea of our Lord the now King before the King hin. 
ſelf, on that occaſion at the ſuit of the ſaid James Ruſſell, and ther 
continued in cuſtody of the ſaid marſhal in the aforefaid priſon, ficy 
thence until the time of his being ſuperſeded out of cuſtody, x 
on "a1 he the ſaid Charlton Palmer from the firſt commencement of the 
torney for the ſaid ſuit until the diſcharge of the ſaid John Stewart out of the cu. 


James Ruſſell retained or employed as attorney or agent of the ſaid 
James Ruſſell in the ſaid ſuit, and employed by him as ſuch to pro. 
ſecute the ſame ſuit againſt the ſaid Jobn Stewart for hire and re. 
ward, to be paid by the ſaid James Rujjell to the ſaid Charlton for 
aan PRE his fees, work and labour in that behalf, and that the aid an 
ſo rendred as Stewart being ſo ſurrendered and cemmitted as aforeſaid, and { 
r e baſſes of our ſaid Lord the King, before the King himſelf, at the 
ought to have {uit of the ſaid James in the ſaid plea, by virtue of the ſaid render 
been charged and commitment thereon as aforeſaid, he the ſaid John Steuart by 
on or before the rule and practice of that court ought to have been charged in 
the laſt day of execution in the ſaid plea, at the ſuit of the ſaid James Ruſſell for the 
rinity term 

year of the King before the King himſelf, on or before the laſt day of Trinth 
King, to pre- term in the fifth year aforeſaid, in order to prevent his the ſaid Ju 
vent bis being Sfecoart's being diſcharged out of the ſaid cuſtody, without firſt py: 
ing off or making ſatisfaction to the ſaid James Ruſſell, for the delt 

and damages aforeſaid, of all which ſaid premiſſes the ſaid Charlton 

Palmer afterwards to wit, on the ſaid eighteenth day of May in tix 

fifth year aforeſaid at Weſtminſter aforeſaid had due notice, and the 
And the fa'd ſaid Charlton Palmer ſtill being and continuing agent or attorney of 
wag gd] and for the ſaid James in the faid ſuit, did then and there under 
toren of the take and faithfully promiſe to the ſaid James that he the ſaid Cr. 
plaintiff un, ron the buſineſs and duty of ſuch agent or attorney in the fa 


dertcok an 


vromiſed to {uit would well and faithfully perform and execute; and the fail 


do his duty, James faith, that it was thereupon the buſineſs and duty of tht 


and the plan ſaid Charlton Palmer, as ſuch attorney or agent of and for the fil 
tiff avers that 


it was the James Ruſſel] in the ſaid ſuit, to have cauſed the ſaid Jobn Stewar 


duty of Palm- to be ſo charged in execution as aforeſaid for the debt and damag 
. 8 aforeſaid, in the ſaid plea on or before the ſaid laſt day of Trin 


ſeig Stewart term in the fifth year aforeſaid, to prevent the ſaid John Stexcar | 
to be charged from being ſo ſuperſeded and diſcharged as aforeſaid, of all wbt 
50 or betete laid premiſſes the ſaid Charlton there, to wit, at Weſtminſter aforeſai 
lat day of had due notice; and although the ſaid Charlton had not any . 
— 4 or directions from the ſaid James Ruſſell to the contrary, yet the fa 
a laid. | | |  Charlti 
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Charlton not regarding the duty or buſineſs of his ſaid office and em- 
ployment of ſuch attorney and agent of the ſaid James in the ſaid 
ſuit as aforeſaid, after that the ſaid John was fo rendered and com- 
mitted as aforeſaid, to wit, from thence until and on and through- but that he 
out the ſaid laſt day of Trinity term in the fifth year aforeſaid, at Palmer neg- 
Weſtminſter aforeſaid, ſo negligently and inadvertently conducted „ 
and behaved himſelf in his ſaid employment, that the ſaid Charlton fon whereof 
wholly neglected and omitted to cauſe the ſaid John to be fo charg ; 

in execution as aforeſaid, and by means of which ſaid neglect and ee de 8 3 
omiſſion of the ſaid Charlton afterwards, to wit, on the 2 iſt day of fixth year of 
Nevember in Michaelmas term in the ſixth year of the reign of our po Pu 
Lord the now King, the ſaid John was ſuperſeded and diſcharged ee : 
out of the cuſtody of the ſaid marſhal by the ſaid court of our ſaid 

Lord the now King before the King himſelf at Weftlminſter afore- 

aid, the debt and damages aforeſaid being wholly unpaid to the faid 


ſtructed from obtaining of his debt and damages aforeſaid in form * er 
aforeſaid recovered, and hath wholly loſt the ſame, to the ſaid James kg 
his damage of 3 500. and therefore he prays relief, &c. The defen- 

dant pleaded the general iſſue, and the cauſe having been tried before 


er Lord Chief Juſtice Vilmot, there was a verdict for the plaintiff and 
by zool. damages. : 
the The plaintiff's declaration fully ſtates his caſe; for the defendant 


it was ſaid that the rule of the court of King's Bench made in 
Jinity term in the 2d year of Geo. 1, touching this matter, is in 
very doubtful words, which are thus, vis. If any plaintiff ſhall 


. © obtain judgment in the court here in any action againſt any defen- 
lev * dant a priſoner, and ſhall not charge the ſaid defendant ſo in pri- 
u * fon remaining, in execution upon the judgment ſo obtained vwith- 
e e o terms next after ſuch judgment ſo had and obtained, then 
eg © ſuch defendant fo in priſon remaining ſhall have leave to file com- 
a © mon bail, or to ſue out a writ of ſuperſedeas for his diſcharge out of 
de * cuſtody”; that from the words of this rule it ſeems as if the plain- 
bar-W tif bad two terms next after, and excluſive of the term wherein 
d judgment was obtained againſt the priſoner, to charge him in exe- 
f cution ; and therefore it was moved on the behalf of the defendant 
Heß that judgment might be ſtayed ; for two reaſons, firſt, becauſe if 
e a the defendant Palmer had two terms excluſive of the term wherein 
eue dadgment was obtained againſt Stewart, and wherein he rendred 
mae bim ſelf to priſon, to charge Stewart in execution, then this action 
rug miſconceived; and 2dly, although the meaning and conſtruction 
berg af the ſaid rule be, that Mr. Palmer ought to have cauſed Stewart 
which to be charged in execution, the very next term after the term where- 
1 n judgment was obtained againſt Stewart, and wherein he rendred 
of 


unſelf, yet the words of the rule are ſo doubtful, that it can only 
© Conſidered as an error in judgment in Mr. Palmer, and not a 
= negligence 
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James, whereby the ſaid James hath been wholly hindered and ob- To the plan- 
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2gligence in the duty of his office as an attorney. Upon ſhewin 
cauſe, the Lord Chief Juſtice reported that ſeveral eminent prag;. 
cers were examined upon the trial as to the conſtruction and pradice 
upon the ſaid rule, who ſaid that of late years it was well underſtogg 
that a perſon ſurrendring in diſcharge of his bail after judgment mug 
be charged in execution the very next term after ſuch ſurrender. | 
ſome of them ſaid they believed this was not univerſally known 
by the city attornies, and that they thought that it was an omiſſion 
in Mr. Palmer proceeding from want of judgment, and not from 
any wilful negligence in regard to his client Mr. Rufſell ; Jobn Lan. 
bert, Mr. Palmer's clerk, {wore that in all the time he had ſerve ; 
Mr. Palmer, they never had one render after judgment ; that the 
friends of Stewart while he was a priſoner were in treaty about an 
accommodation with Mr, Ruſſell in order to get Stewart diſcharged 
that he Lambert before the end of Trinity term in the 5th year of 
the King propoſed to his maſter Palmer to charge the priſoner Seu. 
art in execution, at the ſuit of the plaintiff Ruſſel, but Mr, Palmer 
then informed him (this witneſs) that the ſaid parties were in treaty 
for an accommodation, and that he believed the matter would be 
ended; that upon a ſummons before Lord Mansfield, to ſhew cauſe 
why Stewart ſhould not be diſcharged by ſuperſedeas, Lord Man. 
field thought the ſaid rule did not extend to this caſe; another 
eminent practicer was called for the defendant, and ſaid, that upon 
a ſummons before Mr. Juſtice Foſter in 1753, upon this very point 
of practice, that the Judge thought a plaintiff had two terms to charge 
a priſoner in execution, excluſive of the term wherein the judgment 
was obtained againſt the priſoner, and wherein he ſurrendered him- 
ſelf. There was ſome evidence that Stewart was not totally inſol- 
vent, and that Raſell probably might be able in time coming to 
obtain ſome part of his debt by execution againſt his goods; upon 
this evidence the jury gave a verdict for the plaintiff, and 5001. f 
damages. 
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Curia: This cauſe was firſt tried before Lord Camden about hal 

a year ago, when a verdict was given for the plaintiff for 3000 
the whole debt, by my Lord's direction; but afterwards a new trial 
was granted, my Lord and the court being of opinion that he had 

miſdirected the jury in telling them they ought to find a verdia fo 

the whole debt, whereas this action ſounds merely in damages, and 

the jury ought to have been left at liberty to find what damages the? 
thought fit; and upon the laſt trial the jury were told they mig" 
find what damages they pleaſed, and accordingly found only 500, 

as it appeared to them in evidence, that Stewart was not totally 

ſolvent. We are all of opinion that this action is well conceived, * 

lies againſt Mr. Palmer for negligence, and we have authority © 
ſay that Lord Camden is of the ſame opinion. Judgment for 1 

plaintiff. * 
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Eaſter Term 


7 Geo. 3. 1767. 


Goodright of the demiſe of Francis Hoole wver/s 
Joſeph Sales. C. B. 


JECTME NT; of certain meſſuages or tenements in the A. beiog ceſ- 


y county of Derby; verdict for the plaintiff as to one meſ- = _— 
4 | f OT A 

N ſuage in the poſſeſſion of Francis Butcher, part of the pre- Blackacre, af. 

le miſſes IN the declaration 3 and AS to the meſſuages in the terwards pur- 


1at! 1 Dogs | chaſes the fee 
declaration in the poſſeſſion of John Pritchard, Samuel Walton, Thomas ee 


er Egdbinſon and Thomas Clifton, being the reſidue of the premiſſes in que- name, and 
nn; a verdict for the plaintiff, ſubject to the opinion of the court up- deviſes Black. 
int en the following caſe, which ſtates, That John Cooke was ſeiſed in fee hn, hag 15 
ec the ſaid reſidue of the premiſſes in queſtion, that an indenture of whom he 

nt hre parts dated the 18th of December 1751, was made and execu- makes e 
m- ed between Samuel Crompton, fole executor of the will of Abraham es hes, 
gl- Compton deceaſed, of the firſt part, John Hoole of the ſecond part, who dies, the 
and 755mas Sheppard of the third part, whereby, after reciting an in- =o _ 
ol denture of mortgage which had been before made by the ſaid Cooke to the beir, 


in Sadler Gate in Derby for 500 years, for ſecuring 601. and inter- 1 
elt; and alſo reciting an aſſignment of ſuch mortgage term from the 3 
laid Crompton to one Giſborne, and a re-aſſignment thereof from the 
lad Giſborne to the ſaid Crompton, and after reciting that Cooke af- 
terwards borrowed of the ſaid Abraham Crompton 401. and 101. on 


ba ls bonds, and deed poll, whereby he alſo charged the ſaid meſſuage 
4 v1th the payment thereof, and after reciting that fince the making 
al 


vi the ſaid indentures, three new meſſuages had been erected on 


ther E bert of the ſaid premiſſes, and that Abraham Crompton and John Cooke 
aer both dead, the ſaid Samuel Crompton in conſideration of 761. 15. 
ooh e him by the ſaid John Hole, and by the appointment of the ſaid 
ir , and of 55. paid him by the ſaid Themas Sheppard, aſſigned 
, av © the (iq Sheppard, his executors, &c. the meſſuage in Sadler 
my ir, end alſo the three new built meſſuages and appurtenances, 
r 


eng the laid reſidue of the premiſſes in queſtion, for the reſidue of 
ae laid term of 500 years, in truſt for the ſaid Hoole, his executors, 
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—. 


Sc. but ſubject to ſuch equity of redemption, as the heirs or affen 
of the ſaid Cooke had therein. 


That by indentures of leaſe and releaſe (the releaſe 7ripartite) and 
dated the 11th of January 1752. made between John Cooke, fon and 

| heir of the before named John Cooke deceaſed, Catherine ery 
widow, and Ehzabeth Port, widow, daughters of the ſaid Coole de. 
ceaſed, of the firſt part, the ſaid John Hoole of the ſecond part, and 
Richard Roje of the third part, in conſideration that the ſaid Hol 
had paid to the ſaid Crompton 761. 1s. in diſcharge of the ſaid mor. | 
gage, and other conſiderations, the faid Jobn Cooke, Catherine erome 
and El:zabeth Port, granted and conveyed the ſaid reſidue of the 

premiſſes in queſtion to the ſaid Roſe, his heirs and aſſigns, to the 
uſe of the ſaid John Hoole, his heirs and aſſigns for ever, ſubject to 
two annuities of 135. 4d. each, to Catherine Jerome and Elizabeth 
Fort for their lives, both fince deceaſed. 
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That John Hoole being ſo ſeiſed and intitled, received the rents 
till his death, which happened on the 16th day of Auguſt 1755. 
leaving Mary Launder, his grandaughter and heir at law, and next 
of kin, the being the only child of Mary Launder (then deceaſed) | 
who was the only child of the ſaid John Hoole. e 
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That on the death of the ſaid John Hoole the ſaid Mary Laundr 
his grandaughter entred upon and received the rents of the ſaid pre- 
miſſes in queſtion up till the time of her marriage with the deter- 
dant Sales, from which time ſhe, or her ſaid huſband in her right 
continued in the poſſeſſion and receipt of the rents and profits of the WW c 
premiſſes to the time of her death without iſſue on the 13th day d 

March 1766. PI. : 15 f 


That John Hoole made his will dated the 3d of February 1750. Wi t: 
whereby he deviſed the meſſuage recovered in this ejectment, a 
the reſidue of the premiſſes in queſtion, and all other his meſſuages il 
houſes, tenements and real eſtate whatſoever to the ſaid Mary het 

grandaughter in fee, and appointed her reſiduary legatee and execv- ! 
trix of his ſaid will, that Francis Hoole the leſſor of the plaintif 
is nephew and heir at law of the ſaid John Hoole, and alſo beit i 
law of the ſaid Mary Sales on the part of her mother; therefor 
whether the ſaid Francis Hole the leſſor of the plaintiff is intitk 2. 
to recover the ſaid reſidue of the premiſſes is the queſtion * 
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John Hoole being ſeiſed in fee, and having this term of years! 
Sheppard in truſt tor himſelf, by his will deviſes all his real * 
whatſoever (intire) to his grandaughter his heir at law in fee, al 
appointed her reſiduary legatee and executrix; ſhe was in of the e - 


by deſcent and not by the will; Sales her huſband produced uy he 
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cial the ſaid aſſignment of the mortgaged term to Sheppard in truſt 
for John Hoole; it is objected that the leſſor of the plaintiff cannot 
recover becauſe of the ſubſiſting term for years which is in Sheppard, 
in traſt for John Hovle the teſtator, who by his will had deviſed it 
to his grandaughter, who was his reñiduary legatee, and therefore 
the defendant her huſband ſhall have the benefit thereof, and it ſhail 
not attend the inheritance, there being no mention made in the af- 
ſignment thereof to Sheppard that it was in Traſt for John Hoole to 
attend the inberitance; ſo whether this term can be ſet up to bar 


this ejectment. 


| caſe to incline a court of law or equity to ſever this term of years 
from the fee ; it is a queſtion between the perſonal repreſentative 
of the wife under a ſatisfied mortgage, and her heir at law ; when 
Jn Hoole purchaſed the fee he became both the hand to receive, 


oviſhment of the debt due on the mortgage, when Howe purchaſed 
the fee the mortgaged term was gone, though it did not extinguith 
the term in point of law, (becauſe that was in Sheppard,) yet it be- 
came attendant upon the inheritance, and muſt follow it in point 
of law, as much as if it had been made to do ſo by the act of the 
party John Hoole himſelf. 5 EC 


But it is objected, that although this will is void as to the deviſe 


evidence that the teſtator intended to give his grandaughter ſome 
ntereſt in his real eſtate by his will, and if ſhe cannot take the whole 
ke by deviſe, why ſhall ſhe not take part, v2. the term? in an- 


tne fee, but he intended to give her the whole inheritance intire ; 
tne words are, Al my meſſuages, &c. to her and her heirs for ever, 
ot having it in contemplation to divide the term from the fee; and 


163. S. C. 9 Mod. 124. S. C. is in point; A. being poſſeſſed of a 


term of 500 years in Blackacre, after wards purchaſes the fee- ſimple 
I not atteſted by three witneſſes, the term thall not paſs, becaule 


ator in that caſe was to give the inheritance ; the attendant term 
could not paſs, but was conſidered as part of the inheritance. It 


Wmitted that if it had been mentioned in the aſſignment of the ferm 
loa it vas to attend the inheritance, it could not be ſet up againſt the 
*Itat law ; now I conſider ſuch (as much as if it had been fo ex- 

preſſed) 


the plaintiff the heir at law to the fee from recovering poſſeſſion in 


Lord Chief Juſtice : It is obſervable there are no creditors in this 


and the hand to pay off the mortgage money, it wrought an extin- 


of the fee, yet that the deviſe will have ſome effect, becauſe it is 
{wer to this, it is plain he had no intention to ſever the term from 


the caſe of Whitchurch v. Whitchurch, 2 Wis. 236. Gilb. Eq. Caſes 


In B.s name, and deviſes Blackacre to J. S. in fee, but if (the will 


tendant on and part of the inheritance; the intention of the te- 


o obſervable in the preſent caſe, there is but a_month between 
the aſſignment of the mortgage, and the purchaſe of the fee; it is 
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preſſed) upon legal principles, and it ſhall not be ſet up againſt the 
heir. Lit. ſect. 464. ceſtuy que uſe at common law was conſidered 
as the owner of the land, and was ſworn in aſſizes and other inqueſt 
in pleas real and perſonal; and feoffee to uſes was to make ſuch 
conveyance or eſtate as ceſtuy que uſe directed, or he would have been 
guilty of a breach of truſt; and, by Lord Hobart, an action would 
lie againſt him at law to recover damages for breach of truf 
1 Vern, 344. therefore it would be very abſurd to ſanctify a thing. 
for which an action would lie at law; for when a truſtee accept 
of a truſt, he agrees in effect, that ceſcuy que truſt ſhall enjoy the 
land; and it would be againſt the truſt to hinder him from havins 
tat which is his own by law, The Poſtea per totam curiam muſt 
be delivered to the plaintiff, 


was ©. flags OO _ en en wx ons oaAS _v9V <-> wok woos Alk..: ed awe— 


— . — 


Knight ver/us Preſton. C. B. 


Debt upon a E BT upon a bond for 78 1J. 145. dated the 27th of Moen. 

Nw ber 1762, The defendant pleads non eff factum; and 2dy, by 

et fatum. leave of the court he pleads, and ſays that he by virtue of the wi. 

2d Plea, I at ting obligatory ought not to be charged with the debt, becauſe he 
the defendant | L , op : s „ 

by force and ſays that he at the time of the making the ſaid writing obligatory, 

reſlraint of was wrongfully and unlawfully impriſoned by the plaintiff and other 

ee colluſion with her, and was wrongfully and unlawfully kept and 

bond. detained in priſon, until he through the force and reſtraint of that 

impriſonment ſealed, and as his act and deed, delivered the ſai 

writing obligatory to the plaintiff; and this he is ready to verify; 

_ wherefore he prays judgment if he by virtue of the ſaid writing obl. 

39 Plea con- eatory ought to be charged with the ſaid debt, Cc. And dh, for 


| O 
bras plea by leave of the court he craves oyer of the bond, and of 


44 as the condition thereof, and it 1s read to him in theſe words, (to wit) 

= The condition of this obligation is ſuch, that if the above bounden 

James Preſton, his heirs, &c. ſhall and do well and truly pay, off 

unto the ſaid Eligaleth Knight, her executors, &c. the ſum of 310% 

175. of lawful money, Sc. with legal intereſt for the ſame, at, in ot 

upon the day of demand, then this obligation to be void, or elſe to 

remain, Sc. Which being read and heard, the defendant fays that 

he cannot deny the faid action of the plaintiff, nor but that the ſaid 

writing obligatory is the deed of the ſaid defendant, nor but that the 

- plaintiff ought to recover her debt aforeſaid, together with her dams 

ges by her ſuſtained on occaſion of the detaining thereof againſt bi 

Bat that the the defendant ; but he further ſays, that he the defendant long be⸗ 

e fore, and upon the 25th day of Ocfober 1760, mentioned in à cet, 

ore the 25th | . . f 

of October tain act made at the parliament of our Lord the now King of Gre! 

1760. was a Britgin, &c. holden at Weſtminſter in Middleſe by prorogations, 0 

12 7 2 the 18th day of November in the firſt year of his reign, intitlel, 

Canada. An act for relief of inſolvent debtors, was abroad and beyond the * 
7 | | 
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1 foreign parts, to wit, at Canada in North America, and at the 

time of the making of that act, and from thence until the ſurren- 

der and diſcharge of the ſaid defendant hereafter mentioned, was a 

erlon intitled by the ſaid act to return into this kingdom, and to 

ſutrender himſelf to priſon as a fugitive, and a perſon abroad and 

in foreign parts, on the ſaid 2 5th day of October in the firſt year 

iloreſaid, and as ſuch to take and receive the benefit of the ſaid act; 

and thereupon he the defendant, after the making of the ſaid act, 

and daring the continuance of the ſaid act, and within the time linited 

and appointed in and by the ſaid act for ſuch fugitives to return and 

ſurrender themſelves to priſon, in order to have and take the benefit 

of the ſaid act, to wit, on the firſt day of February in the year of our zug on the 

Lord 1762. did return from the ſaid foreign parts beyond the ſeas firſt day of 

into this kingdom, in order to and with intent to have and take the February 

benefit of the ſaid act; and the defendant further ſays, that he, before 3 a 

och time as he ſo went abroad and beyond the ſeas as aforeſaid, and benefit of the 
long before the ſaid 25th day of Oober in the ſaid act mentioned, oven 


i . 3 DS 2 oe . ? debtors act. 
was indebted unto the ſaid plaintiff in a large ſum of money, to wit, That before 


lle ſaid ſum of money in the ſaid condition mentioned, and being ſo the aft he was 

. indebted, the plaintiff after the ſaid return of the defendant into this Nad i the 

1 kingdom from the ſaid parts beyond the ſeas, and before ſuch time ſum in the 

V 35 the faid defendant had ſurrendered or could ſurrender himſelf to a ; 

in priſon, in order to take the benefit of the ſaid act, in order and with 3 3 os 

nd intent to deprive the defendant of the benefit of the ſaid act implea- him in priion | 

= ded the ſaid defendant for the recovery of the ſaid debt ſo due and _ n 
1 ; | e could take 

ad owing from the ſaid defendant before the ſaid 25th day of Ofober the benefit of 

Ty; 1760, to the plaintiff in a certain court of Jehn Lord Biſhop of Win. the att, 

Ali. cheſter, commonly called the Cheney Court, held before George Preſ- 

, Eſq; bailiff of the ſaid Biſhop of his ſaid court, holden at —— 

| of in the county of Southampton, within the juriſdiction of the court, 

11 n a certain plea of treſpaſs upon the caſe upon promiſes, and by where be con- 

den ittue of the proceſs of that court in the ſaid plea, cauſed and pro- tinued until he 

G0. cured the defendant to be taken and atreſted by his body, and to Arp e 

10 impriſoned at Wincheſter in the ſaid county of Southampton, in a cer- of November 


1 0f tain priſon there called the Sole Priſon, then and ſtill being the 1762. 

e to priſon of the ſaid court, called the Cheney Court, and then cauſed and 

that procured hin to be kept and detained in the ſaid priſon, until he 

(ad de defendant afterwards (to wit) on the ſaid 27th day of November 

the 1762, in the declaration mentioned at VMeſiminſter aforeſaid, in order 

m- do obtain his releaſe and diſcharge from the ſaid impriſonment; and 

wm by nd 8 4 2 : hereupoR 

bm 0 brough the force and reſtraint of that impriſonment ſealed being dis- 

g be⸗ ind as his act and deed delivered the ſaid writing obligatory in the chergec. be : 

ge- did declaration mentioned to the plaintiff; and the defendant fur- —.— — 
ther ſavs hat b : „ * ebruary 

Gredf ays, that he being diſcharged from his 1inpriſonment in the 1763. fur- | 

S, of ſelf to the Kin rendered him- 


7 2's Bench priſon, in order to take the benefit of the act, and on the 31ſt of March 1763. he 
is dilcharged at the quarter ſeſſions. | , 
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ſaid Cheney Court priſon, did afterwards, to wit, on the 21ſt day F 
February 1763. in compliance with the ſaid act, and accord 
to the form and effect thereof, ſurrender himſelf to John Aft 
Eſq; then and till being marſhal of the Marſhalſea of our Lord the 
now King, before the King himfelf, and the Keeper of the priſcn 
of the King's Bench mentioned in the ſaid act, in order to take the 
benefit of the ſaid act, and remained and continued fo in cuſtody 
of the ſaid John Aſbton in the ſaid priſon as aforeſaid, until the fig 
defendant afterwards, (to wit) at the general quarter-ſeffions of the 
peace of our Lord the now King, holden at Southwark by adjours. 
ment, in and for the ſaid county of Surry, on Thurſday the zit 
day of March in the third year of our Lord the now King, befor 
certain of the King's juſtices, aſſigned to keep the peace, &c, i 
and for the ſaid county, &c. was duly by virtue of and accord- 
ing to the form of the ſaid act of parliament diſcharged by the fai 
Juſtices in open court at the ſaid ſeſſions; and this he is ready to ve 
rify; wherefore he prays judgment, and that his perſon may be 
diſcharged from the execution of the judgment to be obtained again 
him by the ſaid plaintiff in this action, according to the form of the 
ſaid act, Sc. e 
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Iſue on the The plaintiff replies and joins iſſue upon the plea of non eff far. 

pn elt fac- zum; and as to the plea of the defendant by him ſecondly abore 

Replication to Pleaded in bar, the plaintiff ſays, that ſhe by reaſon of any thing i 

the 2d plea. that plea alledged, ought not to be barred from having her action 

0 againſt the defendant to charge him with the ſaid debt, becauſe ſhe 

ſays that the defendant made the ſaid bond in the ſaid declaration 

mentioned of his own free will, and not through the force and re- 

ftraint of impriſonment, as the defendant hath above in that ple 

alledged; and this he prays may be inquired of by the country; 

and as to the plea of the defendant by him laſtly above pleaded i 

bar, the plaintiff ſays, that ſhe, by reaſon of any thing in that pe 

alledged, ought not to be barred from having execution againſt tis 

perſon of the defendant, becauſe ſhe ſays that the ſaid plea, and tie 

matters therein contained, are not ſufficient in law, &c. (fo demuls 

generally,) and the defendant joins iſſue to the country to the repli 
cation to the 2d plea; and joins in demurrer as to the third plea. 
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Demurrer to 
the 3d plea, 


5 2 Te. os 


A hore tate, The caſe upon the demurrer to the defendant's third plea is ſhot 
3 this: The defendant being a fugitive for a ſimple contract debt 
murrer. owing by him to the plaintiff before, and on the 25th day of Oh 
ber 1760. returned to England the 1ſt of February 1762. in oldet to 
take the benefit of the inſolvent debtors act made in the firſt yea 
of the King, and before he ſurrendered himſelf for that purpon, 
was arreſted by the plaintiff for the ſaid debt, and continued in 5 
under that arreſt four or five months, until he executed the bond 
27th of Nevember 1762, for the payment of the ſaid debt, * 
I 


* Faſter Term 7 Geo. 3. 1767. 
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upon he was diſcharged from that arreſt, and afterwards on the 21ſt 


himſelf to the King's Bench priſon, in order to take the benefit 
of the ſaid act, and at the quarter-ſe{ſions for Surrey on the z iſt of 
March 1763. was diſcharged ; and now the plaintiff has brought 


ſays it was given to the plaintiff for a large ſum of money, lo wit, the 
ſum of money in the ſaid condition mentioned, owing to her before 
the ſaid 25th of O&ober 1760, and therefore he pleads that his per- 
ſon ought to be diſcharged from any execution againſt him ; upon 
demurrer to this plea, three exceptions were taken: 


, That the defendant ſays he was indebted to the plaintiff in a 
large ſum of money, (to wit) the ſaid ſum of money in the ſaid condi. 
tim mentioned; and that this coming under a videlicet is not directly 
alledged, and therefore is not traverſable. But per curiam, The 
office of the videlicet is to explain what went before, and where it 
is not repugnant or contradictory, it is material and traverſable. 
16aund. 170, 118, Hob, 172. Salk. 561. And they held the 
plea good in this point. e 


1 The 2d exception was, That the new bond has extinguiſhed the 
7 old debt, and therefore the defendant is not intitled to be diſcharged 
1 from the bond, which is a debt created in 1762. As to this point 


the court ſeemed to differ among themſelves, but gave no opinion. 


100 The 3d exception was, That it appeared that the defendant had 
y been returned from Canada to England above a year, viz. from Fe- 
} | bruary I, 1702, till February 21, 1703. before he ſurrendered him- 
* elf; this was held 2 good exception by the whole court, for the 
* defendant ought to have ſurrendered himſelf in a reaſonable time, 


but he laid by, was arreſted, and continued in gaol five months, 
when he might have brought his habeas corpus, and been ſurrendered 


* l a proper priſon, in order to have taken the benefit of the inſolvent 
a ebtors act; but inſtead of doing that, he gave this bond; and upon 


tus exception alone, judgment was given for the plaintiff. 


Roc, 


of February 1763. within the time limited by the act he ſurrendred 


this action upon the bond; the defendant confeſſes the bond, but 
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Power under E. T of one meſſuage and lands in Het her ſet, Great 


a marriage 


give to the a | 8 : | 
children of tiff, ſubject to the opinion of the court, upon the following caſe, 


Sc. and for Sarah Smith, widow, in the year 1744. was ſeiſed in fee of the 
child of the Manor on the 2 5th of March 1746. ſurrendred the premiſſes to the 


ſuch child 


whole eftate ſurvivor of them, to the child or children, whether male or female 
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Eaſter Term 7 Geo. 3. 1767. 


Roe, on the demiſe of Thomas Buxton and Mary li 
Wife, ver/us Thomas Dunt. C. B. 


Melton and Little Melton in the county of Norfolk, On the 


lettlement do trjal thereof at the laſt ſummer aſſizes a verdict was for the plain. 


the marriage, 
in ſuch ſhares, 


ſuch eſtate, premiſſes according to the cuſtom of the manor, being copyhold of 
_ OO Hetherſet Cromwells, and being ſo ſeiſed, at a court held for the (ai 
marriage, uſe of her ſon John Smith and Elizabeth his wife, during their lives 
mut have the and the life of the longer liver of them; and after the deceaſe of the 
Ware. was of the ſaid Jahn Smith and Eligabetb his wife, in ſuch proportion 
e and proportions, and for ſuch eſtate and eſtates as the ſaid Jin 
Smith and Elizabeth his wife, or the ſurvivor of them, ſhould by 

any ſurrender or ſurrenders thereof, and according to the cuſtom of 

the manor; or by his or her laſt will and teſtament direct, declare 

limit or appoint; and for want of ſuch direction, declaration, lim. 

tation or appointment, then to all and every the child and children 

of the ſaid John Smith and Elizabeth his wife, and their heirs, equal 

ly to be divided between them as tenants in common, and not s 
jointenants; and for want of ſuch iſſue, then to the right heirs af 

the ſaid John Smith for ever. John Smith and Elizabeth his wik 

were at the ſame court admitted tenants thereof, to hold the fame, 
according to the uſes aforeſaid ; and the ſaid John Smith immedi. 

ately at the ſame court ſurrendred the premiſſes to the uſe of his lit 

will and teſtament. N 


ta 
(| 


Elizabeth Smith the wife died, and John Smith her huſband {or 
vived her, and by his will duly executed the 19th of March 1704 
deviſed as-follows, viz. © I give and deviſe unto Sarab Smith m 
daughter and her heirs for ever, when ſhe attains the age a 
*© twenty-one years, all my meſſuages, lands, tenements and het 
ditaments whatſoever, fituate, lying and being in Herberſet ace. 
« ſaid; and if my ſaid daughter Sarab ſhall depart this life beſct 
< ſhe attain the age of twenty-one years, then I give and deviſe ti 
ſaid meſſuages, lands, tenements and hereditaments, unto 3 
ſiſter Ann Dunt, the wife of Thomas Dunt of Hetherſet aforeſaid; 
** maſon, and her heirs for ever, ſubject nevertheleſs to the cod 
© tion following, that is to ſay, in caſe my ſaid ſiſter Ann ſhall 
* any time when ſhe is poſſeſſed of the ſaid meſſuages and lancs 
make ſale thereof to any perſon or perſons, then my will 5 , 


4 t 


** 


'c 


A 
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« the ſaid Ann my ſiſter do pay to Samuel Smith my brother, the 
« {am of fifty pounds out of the money ariſing by ſuch ſale. 


bn Smith died in May 1764. and left only one child his daugh- 
ter Sarah Smith by his ſaid wife Elizabeth, who on her father's 
death took poſſeſſion of the premiſſes, and died ſeiſed thereof on the 
wth of Augut 1705. an infant of the age of 19 years and 38 days; 
and Mary the wife of the leſſor of the plaintiff ; Thomas Buxton is 
the couſin and heir at law of Sarah the infant, as being the only 
child and daughter of Thomas Smith, the eldeſt uncle of Sarah the 
infant, and grandaughter and heir of Sarah Smith mentioned as the 
furrenderer in the ſurrender of the 25th of March 1746. and Thomas 
Dunt the defendant, is huſband of the ſaid Ann Dunt, the ſiſter and 
eviſee of the teſtator: the queſtion for the opinion of the court 
is whether the plaintiff, as leſſee of Thomas Buxton and Mary his 
wife, in right of the ſaid Mary, as heir at law to Sarab Smith the 
infant, is intitled to recover in this ejectment. 


The whole court were clearly of opinion that Smith tne teſtator 
had no power or authority to make the will and ſurrender as above, 
but that there being only one child of the ſaid teſtator by his late 
wife, that child was intitled to the whole of the premiſſes in fee; 
ind Mrs, Buxton being her heir at law, the leſſor of the plaintiff had 


judgment. | 


MIt was ſaid by the Lord Chief Juſtice, that he had known a 
cle where there has been one child only, that at child under ſuch 
a power, as his, had been made tenant for life, with remainder in 
tail to its iſſue, but he much doubted whether it could be legally 
done. He ſaid he thought a ſingle child in ſuch a caſe as this 
might be made tenant in tail. But guere, as to this matter. 


This caſe of Roe, on the demiſe of Buxton and his wife, v, Dunt, was 
agued by ſerjeant Foſter for the plaintiff, and ſerjeant Yhitaker for the 
Gefendant, The principal caſe cited and relied upon on the part of the Doe v. Den- 
Plaintiff was, Doe on the demiſe of Brownſmith and his wife v. Denny y B. R. Hil. 
in B. R. Hilary term 29 Geo. 2. in which Rider C. Juſtice delivered 4 23 
the opinion of the whole court. The caſe was this: By indentures 
of leaſe and releaſe of the 2 3 and 24 of June 1727. between Mary 
Hammond of the firſt part, Henry Tampion of the ſecond part, and 
Janes Hailes and Samuel Dynes of the third part, reciting that 
@ Marriage was then intended to be had between the ſaid Henry and 
Mary, In conſideration of the ſaid intended marriage, they the ſaid 

% and Mary releaſe and convey unto the ſaid Hailes and Dynes 
nd their heirs, the premiſſes in queſtion, lying in Swilland in the 
"unty of Suffolk, then the eſtate in fee of the ſaid Mary, and alſo 
* Certain other eſtate in Somerſham, then the eſtate in fee of the 


4 R ſaid 


the like caſe. 
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Eaſter Term 5 Geo. 3. 1767. 


the ſaid eſtates as well of the ſaid Mary as of the ſaid Henry, to the 


their heirs equally, as tenants in common, and not as jointenants; 


want of ſuch gift and appointment, the premiſſes (in queſtion) in 


1729, leaving his widow and the ſon an infant; afterwards in 1733 


| caſe her ſaid fon ſhall die before his age of 21 years and without 
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ſaid Henry, to the uſes following, viz, As to the premiſſes in Sy). 
land (being the premiſſes in queſtion,) to the uſe of the aid My, 
in fee until the marriage, and as to the premiſſes in Somerſhay, . 
the uſe of Henry till the marriage; and after the marriage, then, 5 90 
uſe of the ſaid Henry for life, and after his deceaſe, to the uſe gf 
the ſaid Mary for life in bar of dower, and after the deceaſe of the 
ſurvivor of them, to the uſe of ſuch child or children, on the body 
of the ſaid Mary by the ſaid Henry to be begotten, and for ſuck 
eſtate and eſtates, and ſubject to ſuch powers, proviſoes, conditions 
and limitations, as the ſaid Mary, notwithſtanding her covertare 
ſhould by any writing under her hand and ſeal, atteſted by three « 
more credible witneſſes, or by her laſt will and teſtament in writins 
ſo atteſted, ſhould limit, direct and appoint the ſame ; and for Watt 
of ſuch limitation, &c. To the uſe of ſuch child or children on jt 
body of the ſaid Mary by the faid Henry to be begotten, and his aud 


and for want of ſuch iſſue, to the uſe and behoof of ſuch perſon and 
perſons, and for ſuch eſtate and eſtates, &c. as the ſaid Mary during 
her coverture, or at any other time and as well married as ſole, (hal 
in and by her laſt will and teſtament, or by any deed duly executed 
in the preſence of three or more credible witneſſes give and appoint 
the ſame, and as the eſtate and eſtates ſo to be appointed (if any fuch 
ſhall happen to be) ſhall reſpectively end and determine; and fer 


Sroilland to the right heirs of the ſaid Mary, and the premiſſes i 
Somerſbam to the right heirs of the ſaid Henry. The marriage took 
effect, and they had iſſue, only one fon Henry; the huſband died i 


Mary the wife died, leaving her ſaid ſon an infant, but before le 
death made her win due form, and therein (reciting her pow 
under the ſaid marriage ſettlement) by virtue of the ſettlement atore 
ſaid, and of other powers in her veſted, (as it is expreſſed in the wil 
gives and deviſes unto the ſaid Henry Tampion her ſon and his hiv 
tor ever, all the ſaid premiſſes in Swilland and Somerſbam; but i 


iſſue, then ſhe gives the Swilland eſtate to her brother Joſeph Carte 
and to her ſiſter Ann Proctor, and to their heirs for ever as tend 
in common ; and on the like contingency ſhe gives the premitk 
in Somerſham to Robert Shearcroft and Jobn Hailes and their nets ® 
tenants in common. Henry Tampion the infant ſon ſurvived his e 
ther about five years, and died in 1738. an infant and without flue 
The wife of Brounſinitb the plaintiff's leſſor is heir at law to t 
infant on the part of his father. And the defendant Denny cla 
under the will of Mary the widow. Lord Ch. Juſtice Rider deck, 
red, that it was the opinion of the whole court and of the late Ci 


Juſtice Lee, that the title was in the heir at law of the infant, f 
| th 
I ; 


1 * 


— — 
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chat the deviſe by Mary was void, and that there being a ſon living 
at the time of the mother's appointment, the appointment was void; 
for as there was iſſue living at the time of her death, the ſecond 
dower to give it to a ſtranger could never arife, for ſhe had no 
wer to diſpoſe of it to a ſtranger, but upon failure of iſſue ; if 
indeed (faid the Chief Juſtice) the fon had dicd in the life-time of 
the mother without iſſue, then perhaps ſhe might have had the 
power of diſpoſing of it agreable to the caſe of Holt and Burletgh in 
Chancery Precedents 293. 2 Fern. 65. (which was like our caſe, 
but the child died in the life-time of the parent,) as ſhe had a ſon 
living, ſhe could not diſpoſe of the eſtate from him, nor alter his 


[> | | eng | 

N eſtate, and gave judgment for the plaintiff. Upon the authority 
0 of this caſe, the preſent caſe at bar of Roe and Dunt was determined, 
d 


and judgment given for the plaintiff by the whole court, May 13, 


{ 1767, Per Wilmot Ch. Juſtice, who faid that the caſe cited was 
nd directly in point, and that he could not diſtinguiſh one from the 


other ; but he thought the caſe at bar was a ſtronger caſe, for if this 
power could have taken place, and the child had died under 21 and 


ng ſeſt iſſue, that iſſue would have been difinherited. 

al = 

q Catherine Turner, ſpinſter, ver/zzs Thomas Vaughan. 

ch GB: | 

for + | 5 

in { JEBT upon a bond dated the 23d of March 1764. for 250 J. Bond to a 
10 The ſaid Thomas by Matthew Coulthurſt his attorney, comes Ne 
00k 


and defends the wrong and injury when, &c. and prays oyer of the ,,q cobabita- 
faid writing in the declaration mentioned; he alſo prays oyer of the tion is good 


33 condition of the ſaid writing, and it is read to him in theſe words, 85 
le o wit) Now the condition of this obligation is ſuch, that in con- oyer of the 
wer ſideration of cohabitation had by the ſaid above bounden Thomas condition. 
ore- Vaughan with the ſaid Catharine Turner, he the ſaid Thomas Vaughan 

wlll hath hereby agreed to ſecure to the ſaid Catharine Turner during her 

het natural life, the yearly ſum of 3o/. a year, to commence from the 

at 1 day of the date of theſe preſents, and made payable on the four moſt 

hout uſual ſeaſts or days of payment in the year, (that is to ſay) the birth 

art, of our Lord Chriſt, the annunciation of the blefſed Virgin Mary, 

add tne nativity of Saint John the Baptiſt, and St. Michael the Archan- 

nil gel, by even and equal portions ; the firſt payment to begin and be 

18 OB ade on the feaſt day of St. John the Baptiſt next enſuing the date 

2 of the above written obligation; now if the above bounden Tho- 

iſſoe 


mas Vaughan, his heirs, executors, adminiſtrators or aſſigns pay, or 
cauſe to be paid to the ſaid Catharine Turner, her executors, admi— 
niſtrators or afſigns, the ſaid annuity or yearly ſum in the manner 
| and on the days and times aforeſaid, then this obligation to be void, 
or elſe to remain in full force and virtue ; which being read and Demurrer. 


beard, the ſaid Thomas faith that the declaration aforeſaid, and the 
MN matter 
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. 


matter therein contained, is not ſufficient in law to maintain the fis 
action of the ſaid Catharine againſt the ſaid Themas; to which (giz 
declaration the ſaid Thomas need not, nor is he in any way bound 
by the law of the land to anſwer ; and this he is ready to verify, 
wherefore for want of a ſufficient declaration, the ſaid Thomas prays 
judgment of the ſaid declaration, and that the fame may be quaſ. 
ed, Tc, e 


Joinder in de- And the ſaid Catharine faith, that by any thing by the ſaid Th. 
murrer- mas above alledged, the declaration of her the ſaid Catharine ought 
not to be quaſhed, becauſe ſhe faith that the declaration aforeſaid, 
and the matter therein contained, are ſufficient in law to maintain 
the ſaid action of the ſaid Catharine againſt the ſaid Thomas, which 
ſaid declaration, and the matter in the ſame contained, ſhe the ſaid 
Catharine is ready to verify and prove, as the court ſhall award; and 
| becauſe the ſaid Thomas doth not anſwer to the ſaid declaration, 
nor doth otherwiſe gainſay the ſame, ſhe the ſaid Catharine prays 
judgment and her ſaid debt, together with her damages, occaſioned 
by the detaining of that debt, to be adjudged to her, &c, But be. 

cauſe, Sc. 5 oe 


It was objected, 1//, That it appeared by the condition of the 
bond that it was executed and given upon an illegal, flagitious con- 
ſideration of having cohabited with the plaintiff, who appears to be 
a ſpinſter, being ſo named in the declaration, and therefore the court 
would not affiſt her to recover any debt thereupon ; and cited the 
Digeſt, Lib. 45. ſec. 123. and Cicero de Senectute 12, where he ex. 
plains the word Hagitzum to mean ſtuprum, (thus), Stupra & adi. 
teria & omne tale flagitium nullis alits illecebris excitantur niſi vu. 
luptatis; and Cic. Verr. 5, 10. No#is longitudo ſiupris & fagitii 
conturbatur, 2dly, That this bond appears to be given for a conl:- 
deration paſt, and therefore is no conſideration at all; and cited 


1 Rell. Abr. 11, 12. Moor 642, 643. S. P. 2 Stran. 933. S. P. 


Judgment for Per Clive, Bathurſt, and Gould Juſtices, (abſente. capitali juſic 
the plaintiff. Wilmot) without hearing the other fide, there muſt be judgment or 
the plaintiff, 


Clive Juſtice; Iam in a court of Common Law, and not in en 
. Eecclefiaſtical court; if a man has lived with a girl, and afterwards 
gives her a bond, it is good; ſuppoſe this bond had been given by 
the defendant to the plaintiff for being his miſtreſs, it would have 
been good in point of law, although in a court of equity it would 
be poſtponed to creditors. Sir Joſeph Jebyll, Maſter of the Rolls 
in a caſe where creditors interfered againſt a bond of this ſort, wih. 
ed he could have given the lady the money upon the bond; 46 


where it is premium pudoris a court of equity will not relieve 14 
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Eaſter Term 7 Geo. 3. 1767. 
ach a bond. This condition is incapable of an explanasion 2s make 
the bond an illegal act. 


Bathurſi Juſtice: Where a man is bound i honour. and con- 
ſcience, God forbid, that a court of law ſhould ſay the contrary; 
and wherever it appears that the man is the ſeducer, the bond is 


gd. Brafon ſays, when a man cohabits with an unmarried 


woman it is legitime concubina, and Exodus cap. 22. v. 16. if 
nan entice a maid that is not betrothed, and lie with her, be ſball 


ſurely endow her to be bis wife, See alſo Deuteronomy cap. 22. v. 28. 


29. If a man find a damſel that is a virgin which is not betrothed, 


«og lay hold on her, and lie with ber, and they be found, then 
« the man that lay with her ſhall give unto the damſel's father 


fifty ſhekels of filver, and ſhe ſhall be his wife, becauſe he hath 


« humbled her, he may not put her away all his days. Honour 
4nd conſcience ought to bind every man in point of law. In an 
action in the King's Bench upon a promiſe of marriage, the evi» 
dence upon the trial was, that the defendant had bragged and boaſted 
that he had debauched the plaintiff, by - promiſing her marriage; 
this cauſe being tried before me in the circuit, I left it to the jury 
upon that evidence only, and they gave a verdict for the plaintiff, - 
and 5001. damages, which I thought right; the court of King's 
Bench approved of my opinion, refuſed to ſet aſide the-verdift, and 
thought 500 J. damages were little enough. | 


Gould Juſtice: The court may take this for a lawful and con- 
ſcientious conſideration; we muſt preſume that the defendant hath 
done what in honour and-conſcience he ought to have done, and 
that he thought himfelf a wrong-doer, and gave the plaintiff this 
bond to make her amends. | 


Collins Ver ſus Blantren. C. B. 


* 


This record is of Hilary term in the ſeventh year of the reign of Ring 
George the third, Roll 326. e 


to wit, 


owes to and unjuſtly detains from him, Sc. Whereupon the ſaid 1765. 
Edward Collins by John Leake his attorney ſays, that whereas the 

ſald Robert Blantern on the ſixth day of April, which was in the 
Year of our Lord 1765. at Rodenhurſt aforeſaid in the county afore- 
lad, by his certain writing obligatory acknowledged himſelf to be 
del and firmly bound unto the ſaid Eduard Collias in the aforeſaid 
um of ſeven hundred pounds, to _ 00 to the ſaid Edward Col- 

4 8 lins 


— — — — —— — ————————_—_— 
2 — —B . Me. andi.. 


Sirepſoire, OBE RT Blantern late of Rodenhurſt in the ſaid coun- Debt upon a 
ty, yeoman, was ſummoned to anſwer Edward Collins 3 
of a plea, that he render to him ſeven hundred pounds which he day of Aprũ 
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342 Eaſter Term 7 Geo. 3. 1767. 

nr — — — - — „ . — — 

tins when he ſhould be thereunto required; nevertheleſs the fail 

Robert Blantern (although often thereunto required) hath not paid 

the ſaid ſeven hundred pounds to the ſaid Edward Collins, but hath 

hitherto refuſed and ftill doth refuſe to pay the ſame to the ſaid 

Edward Collins, wherefore he ſays that he is the worſe, and hath 

damage to the value of ten pounds, and therefore he brings ſuit, and 

ſo forth; and he brings here into court the aforeſaid writing oblj. 

gatory, which teftifies the ſaid debt in form aforeſaid, the date 
whereof is the ſame day and year abovementioned. N NRa 


— 


at Plea ſets 
forth oyer of 


And the ſaid Robert, by George Greene his attorney, comes and 


the obligation, defends the wrong and injury, when, &c. and craves vyer of the 


wherein four ſaid ſuppoſed writing obligatory, and it is read to him in theſe 


1 * , words, (to wit) Know all men by theſe preſents, that we Jobn Val. 


Were jointly ker of Forton in the county of Stafford, yeoman, Thomas Walker af 


and ſeverally Draycott in the Moores in the ſaid count Sta and 
:bound to -the N Je * of S/ of or a, yeoman, and 


plaimtif in Robert Blantern of Rodenburſt in the county of Salop, yeoman, are 


4qool. held and firmly bound to Edward Collins of Brecond in the ſaid coun- 
ty of Stafford, ſurgeon, in the ſum of ſeven hundred pounds of good 
and lawful money of Great Britain, to be paid to the ſaid Eduard 

Collins, or his certain attorney, executors, .adminiſtrators or aſligns 

for which payment, to be well and faithfully made, we bind our- 

ſelves and each and every of us jointly and ſeverally, our and each 

and every of our heirs, executors and adminiſtrators, firmly by theſe 

preſents, ſealed with our ſeals; dated this ſixth day of April in the 

fifth year of the reign of our ſovereign Lord George the third, by the 

grace of God, of Great Britain, France and Ireland King, defen- 

der of the faith, and ſo forth, and in the year of our Lord one thou- 

ſand ſeven hundred and ſixty-five; he alſo craves oyer of the cot- 

dition to the ſaid ſuppoſed writing obligatory, and it is read to him 

And alſo oyer in theſe words, to wit, The condition of this obligation is ſuch, that 


of the condi- 


tion for the if the above bounden John Walker, Thomas Walker and Robert Blan- 


payment of fern, our heirs, executors or adminiſtrators, ſhall and do well and 


350 |. 2 the truly pay or cauſe to be paid unto the above named Edward Colin, 
FP" of his executors, adminiſtrators or aſſigns, the full ſum of three hun- 
May next. dred and fifty pounds of good and lawful money of Great Britain, } 
upon the ſixth day of May next, without fraud or further dela) 

then this obligation to be void and of none effect, or elſe to remai 

in full force and virtue; which being read and heard, the ſaid A. 

Bert ſaith that the ſaid Edward ought not to have his aforeſaid action 

Non eſt-fac- thereof againſt him the ſaid Robert, becauſe he ſays that the ſaid fp: 
tum pleaded. poſed writing obligatory is not his deed, and of this he puts himſel 
upon the country, Cc. And for further plea in this behalf the {aid 

Robert, by leave of the court here for this purpoſe firſt had and ob 

tained, according to the form of the ſtatute in ſuch caſe made n 

provided, ſays, that the ſaid Edward ought not to have his ww 

4. 4 


* * „* _—_ 1 
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1 
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' id action thereof againſt him, becauſe he ſays that before, and at 2dly, The de- 
the time of the making of the abovementioned ſuppoſed writing ob- nent 

ator d alſo before and at the time of the klns-of the noel 2% that 
ligatory, an | . e ume ot the making of the pro- before and at 
miſory note hereafter mentioned, (to wit) at Rodenhurſft aforeſaid, the time of 
the ſaid Jahn Walker and Thomas Walker in the ſaid ſuppoſed wri- malie the 
ting obligatory named, and alſo one Robert Walker, one Thomas note after 
gellletoe, and one John Cullick, ftood reſpectively indicted in a due mentioned, 
courſe of law on the proſecution of one Jobn Rudge, by five ſeveral 8 nol 
and reſpective indictments for wilful and corrupt perjury, to which and Thomas 
aid ſeveral and reſpective indictments, the ſaid John Walker, Tho. Walker and 
mas Walker, Robert Walker, Thomas Scilletoe, and John Cullick, had = 40 
reſpeRively pleaded the ſeveral pleas of Not guilty before the making by John 
of the ſaid ſuppoſed writing obligatory, and alſo before the time of OGG r 
the making of the ſaid note hereafter mentioned; and the traverſes of for wilful and 


the ſaid John Walker, Thomas Walker, Robert Walker, Thomas Scil- <orrupt per- 
5 : ſeverally 
were, at the time of the making of the unlawful, wicked and cor-'pleaded Not 
rupt agreement hereafter mentioned, and of the note hereafter men--$%i!y before 
tioned, and alſo of the above ſuppoſed writing obligator tune waking 
l a : *>P — ng 0 Igatory, (to wit) the bend and 
on the day whereon the ſaid ſuppoſed writing obligatory was made rote. 
about to come on to be tried at the aſſizes then, (to wit) on that 44, the ſe- 
day bei nd tinuing to be held at Sa hs A veral tra- 
ay being, and continuing to be held at tafford for the county of verſes on the 
Stafford, and that the ſaid Jahn Walker, Thomas Walker, Robert indittments 
Walker, Thomas Scillitoe and Jobn Cullick, ſo ſtanding indicted on ves ig e 


time of ma- 


6 the proſecution of the ſaid John Rudge, and the ſaid traverſes ſo king the un- 
6 being about to be tried as aforeſaid, it was on the ſaid fixth day of lawful agree- 
April in the year 1765. in the ſaid writing obligatory mentioned, kee 
. (to wit) at Rodenburſt aforeſaid, unlawfully, wickedly and corrupt. and the note 
» ly agreed by and between the ſaid John Rudge, the proſecutor of the eee 
m nditments aforeſaid, the ſaid Edward Collins the plaintiff, and the * 8 
at fad Jahn Walker, Thomas Walker, Robert Walker, Thomas Scillitge the bond was 
1 and John Cullick, the defendants in theſe reſpective indictments, _ OY. - 
nd that the ſaid Edward Collins the now plaintiff ſhould give to the ſaid come eto be 


tried at Staf- 


bn Rudge the proſecutor of the indictments aforeſaid, his note in F 


N 


15 writing, commonly called a promiſory note, as and for value re- 

1, WY eed, to bear date on a certain day and in a certain year now paſt, ee & 
, (to wit) on the day and year laſt mentioned for a large ſum of mo- Ny ee 
zi ney, (to wit) the ſum of three hundred and fifty pounds, payable to between 

2 the ſaid Jahn Ruage thereafter, (to wit) one month after the Gate there- — 

fo! of as a conſideration for his the ſaid John Rudge's not appearing to the plaiptiff, 

y ve evidence as proſecutor on the trial of any or either of the traverſes ior 

: N 


aoreſaid, againſt any or either of the defendants, and that in con- Lided. that 
ideration thereof the ſaid Jobn Rudge ſhould not, nor would appear the plain 
the trial of the traverſes aforeſaid as proſecutor, and ſhould not, en 
dor would give evidence on any or either of the ſaid indictments Rudge his 


gory 8 . a ee note for 3501, 
in conſideration for not appearing to give evidence at the trial of the ſaid traverſes, 


againſt 


: . 
"i * ti... 8 „ 2 
* 
o 


bond, and the 


obligors Jokn 


ltoe, and John Cullick reſpectively on the reſpective indictments,” and had 


the projecutor 
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344 Eaſter Term 7 Geo. 3. 1767. 
againſt any or either of the parties ſo ſtanding indicted as aforeſaid 
And that the and that the ſaid John Walker, Thomas Walker, and Robert Blanyr; 
4 > s.7p8 the now defendant, ſhould ſeal, and as their deed deliver unto the 
| the bord o ſaid Edward Collins, their bond or obligation of the ſame date with 
- the plaintiff of the ſaid note in the penal ſum of ſeven hundred pounds, with a cog. 
the ſame date qjtion thereunder written, for the payment of three hundred and 


of the note as — 
an indemnity fifty pounds on the ſixth day or May then next and now elapſed, 2 


ds the plaintiff an indemnity to him the ſaid Edward Collins for the giving of ſuch 


| oe. Hire note; and the ſaid Robert Blantern further faith, that in purſuance 
7 and in part of performance of the ſaid unlawful, wicked and cor. 
hates Tupt agreement, the ſaid Edward Collins did then and there, before 
the proſecutor the trial of the ſaid traverſes, or of any or either of them, (to wit) 
the note for on the ſaid ſixth day of April in the year 1765. aforeſaid, at Rod 
mT, burſt aforeſaid, make, give and deliver unto the ſaid Jobn Rudge his 
| certain note in writing, commonly called a promiſory note, bearing 
date as aforeſaid, (to wit) on the day and in the year laſt mentioned, 
for the ſum of three hundred and fifty pounds, as for value recei- 
ved, payabable to the ſaid John Ruage thereafter, (to wit) one month 
after the date thereof, according to the tenor and effect of the apree- 
for not ap- ment aforeſaid, as a conſideration for his the ſaid Joh Rudge's not 
prolechor appearing as proſecutor, and for his not giving evidence as proſecutor 
and giving on the trial of any or either of the traverſes aforeſaid, againſt any or 
evidence. either of the parties ſo indicted as aforeſaid, and that in purſuance 
of the ſaid unlawful, wicked and corrupt agreement, and according 
to the tenor and effect thereof, the ſaid Jobn.Rudge then and there 
accepted, had and received the ſaid note of and from the ſaid E- 
go ward. Collins for the purpoſe aforeſaid, and in part of performance 
8 of the aforeſaid unlawful, wicked and corrupt agreement; and that 
_ giving the in further purſuance and completion of the ſaid unlawful, wicked 
* 3 and corrupt agreement, and according to the term and effect thereof 
8 the ſaid John Walker, Thomas Walker and Robert Blantern, the now 
. defendant, did then and there immediately after the giving of the 
ſaid note, and before the trial of the traverſes aforeſaid, or of an) 
or either of them, (to wit) on the ſaid ſixth day of April in the year 
1765. aforeſaid ſeal, and as their deed deliver unto the ſaid Edu 
Collins the ſaid writing, now brought here into court with the cot- 
as an indem. dition above ſpecified, as an indemnity to him the ſaid Edward (a 
plalotif te ins for the giving of ſuch note ſo given for the cauſe aforeſaid; ad 
giving fach the ſaid. Robert Blantern further ſaith, that the ſaid Edward Colin 
— then and there at the time of the giving of the ſaid note to the {ad 
John Rudge well knew for what cauſe and conſideration the ſamt 
was fo given, and that the ſaid Edward Collins, at the time of the 
ſealing and delivering to him of the writing now brought here * 
court, took, accepted and received the ſame of and from the [a 
Jeobn Walker, Thomas Walker and Robert Blantern the now defencen 
as an indemnity againſt the aforeſaid note, with this, that the la 
Robert Blantern doth aver, that the ſaid ſuppoſed writing olg 
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now brought here into court was given for ſuch conſideration as An averment 
,foreſaid, and no other whatſoever, and that he the ſaid Robert Blan- e 1 
en and the faid John Walker and Thomas Walker mentioned in the the £ig ka 
{id ſuppoſed writing obligatory were not, nor were, or was any or fideraion, and 
either of them, at the time of the making of the aforeſaid note, and, 

or at the time of the ſealing or delivering of the ſaid ſuppoſed wri- | 

ting obligatory to the ſaid Edward Collins, or at the time of his ac- and that the 
ceptance of the ſaid ſuppoſed writing obligatory, in any wiſe in- 2 1 
debted to the ſaid Edward Collins, or to the ſaid John Rudge in any 53 hes atm | 
{fam of money, or in any other reſpect whatſoever, and ſo the ſaid tif, 
Robert Blantern faith that the ſaid fuppoſed writing obligatory fo = - —_— 
made and given by them the ſaid Robert Blantern, John Walker void in law, 
and Thomas Walker for the cauſe aforeſaid is void in law, and this et hoc, &c. 
he is ready to verify, wherefore he prays judgment if the ſaid Ed- 

ward Collins ought to have his aforeſaid action thereof againſt him, 

Ec. And for further plea in this behalf, the ſaid Robert Blantern by 

like leave of the court here for this purpoſe firſt had and obtained 

according to the form of the ſtatute in ſuch caſe made and pro- 

vided, ſays that the ſaid Edward ought not to have his aforeſaid ü 
action thereof againſt him, becauſe he ſays that the ſaid ſuppoſed 3d Plea, that 
writing obligatory was given by the ſaid Robert Blantern, Jobn Wal. the bond was 


aforeſaid, to indemnify the ſaid Ecward againſt a certain note in demnify the 
writing of the ſaid Edward's, commonly called a promiſory note, nn 
then (to wit) on the ſaid ſixth day of April in the year 1765. afore- given by him 
ſaid, to wit, at Rodenhurft aforeſaid, given by the ſaid Edward Cal- to the profe- 
lins to the ſaid John Rudge, as for value received, bearing date on _— 


> 1 ; op the plaintiff 
a certain day and in a certain year now paſt, to wit, on the day and has not been 
year laſt aforeſaid, whereby the ſaid Edward promiſed to pay to the preg 4 
8 laid John Rudge a certain ſum of money, to wit, the ſum of three hoc, &c. 

a hundred and fifty pounds, as for value received, at a certain time 

1 thereafter, to wit, one month after the date of the ſaid note, which 


laid note ſtill remains unpaid, and that the faid Edward Collins hath 
not been in any wiſe damnified by means of the ſaid note, or of the 
giving of the ſame; and this the ſaid Robert Blantern is ready to ve- 
rity; wherefore he prays judgment if the ſaid Edward ought to 
have his aforeſaid action thereof againſt him, &c. John Glynn, 


And the ſaid Edward Collins, as to the ſaid plea of the ſaid Robert Replication 
by him firſt above pleaded in bar, and whereof he hath put him- ww 3 
ſelf upon the country, ſays, that he the ſaid Edward doth the ſame a 


bert by him ſecondly above pleaded in bar, ſays that he, by reaſon the 2d plea. 
of any thing by the ſaid Robert above in that plea alledged, ought _ 
not to be barred from having and maintaining his ſaid action againſt 
the ſaid Robert, becauſe he ſays that the ſame plea, in manner and 
form as the ſame is above pleaded, and the matters therein contain- 
ed, are not ſufficient in law to bar the ſaid Edward from having his 

= 4 T 5 | ſaid 


ter and Thomas Walker to the ſaid Edward (to wit) at Rodenhurſt 3 


likewiſe; and the ſaid Edward, as to the ſaid plea of the ſaid Ro- Demurrer to 
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ſald action againſt the ſaid Robert, to which ſaid plea, in mange. 
and form above pleaded, the ſaid Edward Collins hath no need, nor , 
he bound by the law of the land in any manner to anſwer.; and thi 
he is ready to verify ; wherefore for want of a ſufficient plea in thi 
behalf, the ſaid Edward Collins prays judgment and his debt afore. 
ſaid, together with his damages, by occaſion of the detaining thy 
debt, to be adjudged to him, &c. and the ſaid Edward Collins, 2 
to the faid plea of the ſaid Robert by him laſtly above pleaded in 
bar ſays, that he by reaſon of any thing, by the ſaid Robert, above 
in that plea alledged, ought not to be barred from having and main. 
taining his ſaid action againſt the ſaid Rebert, becauſe he ſays thy 
the ſaine plea, in manner and form as the ſame is above pleaded, 
and the matters therein contained, are not ſufficient in law to har 
the ſaid Edward from having his ſaid action againſt the ſaid N. 
bert, to which ſaid plea, in manner and form above pleaded, the 
ſaid Edward Collins hath no need, nor is he bound by the law of 
the land in any manner to anſwer; and this he is ready to verify, 
wherefore for want of a ſufficient plea in this behalf, the ſaid Ed. 
ward Collins prays judgment, and his debt aforeſaid, together with 
his damages, by occaſion of the detaining that debt, to be adjudged 
W G. Nares. 


And the ſaid Robert faith that the ſaid plea by him the ſaid Robert 
ſecondly above pleaded in bar, in manner and form as the fame is 
above pleaded, and the matters therein contained, are ſufficient in 
law to bar the ſaid Edward from having his ſaid action againſt the 
ſaid Robert, which ſaid plea, and the matters therein contained, be 
the ſaid Robert is ready to verify and prove, as the ſaid court {hal 
award; and becauſe the ſaid Edward hath not in any manner an- 
ſwered thereto, nor in any wiſe denied the ſame, he the ſaid Robert 
prays judgment, and that the ſaid Edward may be barred from hi- 
ving his ſaid action thereof againſt him the ſaid Robert, &c. and 
becauſe the juſtices here will adviſe of and upon the premiſſes befor 
that they give judgment thereupon, day is given to the parties ator 
ſaid here until to hear their judgment thereupon, fo thit 
the ſaid juſtices here are not yet ready to give judgment thereon; 
and the ſaid Rzhert further ſaith, that the ſaid plea by him the ſeid 
Robert laſtly above pleaded in bar in manner and form as the ſam: 
is above pleaded, and the matters therein contained, are ſufficient 
in law to bar the ſaid Edward from having his ſaid action againll 
him the ſaid Robert, which ſaid plea, and the matters therein col- 
tained, he the ſaid Robert is ready to verify and prove, as the cout 
ſhall award; and becauſe the ſaid Edward hath not in any mane 
anſwered thereto, nor in any wiſe denied the fame, he the faid I. 
bert prays judgment, and that the ſaid Edward may be bar 
Xrom having his ſaid action thereof againſt him the ſaid Robert, &. 
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bre is not inconſiſtent or contradictory to the condition of the bond ; 
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miſs before that they give judgment thereupon, day is given to 


the parties aforeſaid here until to hear their judgment there- 


upon, for that the ſaid juſtices here are not as yet ready to give judg- 
ment thereon; and in order to try the iſſue between the parties afore- 


id above joined to be tried by the country, the ſheriff is com- 
manded that he cauſe to come here in eight days of the purification 


of the bleſſed Mary twelve, &c.. by whom, Sc. and who neither, 
Ec, to recognize, &c, becauſe as well, &c, 


Collins verſus Blantern. C. B. 


" His caſe was well argued laſt Hilary term by ſerjeant Nares 
for the plaintiff, and ſetjeant Glynn for the defendant, and in 
this term by ſerjeant Burland for the plaintiff, and ſerjeant Jephſon 


fr the defendant. _ | 


On the fide of the plaintiff it was inſiſted that the condition of the 
bond being fingly for the payment of a ſum of money, the bond is 
good and lawful; and that no averment ſhall be admitted that the 


bond was given upon an unlawful conſideration not appearing upon 


the face of it, and therefore that the ſpecial plea is bad; upon the 
nb. Thomſon v. Harvey, Lady Downing v. Chapman C. B. Mich. 
6 Geo. 2. (now depending in error in B. R.) 1 Leon. 73, 203. 
e. 106. Carth. 300. Comb. 245. Empſon v. Bathurſt, 1 Mod. 
35. Hutton 52. Vent. 331. Cro. Jac. 248. „ 


For the defendant is was inſiſted, that the averment of the wick- 
ed and unlawful conſideration of giving the bond, might well be 
pleaded, although it doth not appear upon the face of the deed ; 
and that any thing which ſhews an obligation to be void, may well 
be averred, although it doth not appear on the face of the bond, as 
dureſs; that it was delivered as an eſcrow to be delivered upon a cer- 
tain condition to the obligee ; znfancy, coverture, or upon a [/imonia- 


cal contraF, maintenance, &c. and although it is ſaid, there is a dif- 


krence between bonds being void at common law, and by ſtatute, 
yet it is otherwiſe, for the common Jaw was originally by ſtatutes 
Waich are now not in being; the general rule that you cannot plead 
any matter debcrs the deed, doth not apply to this caſe ; the true 


meaning of that rule is, that you cannot alledge any thing incon- 


itent with and contrary to the deed, but you may alledge matter 


conſiſtent with the deed ; the bond in the preſent cafe is for the 


Payment of money; The plea admits this, and the averment alled- 
des upon what conſideration that money was to be paid, and there- 


this 


4 


And becauſe the juſtices here will adviſe of and Upon the pre- 


irſt argument theſe caſes were cited for the plaintiff, Carth. 252, 
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an averment contradictory to the condition of the bond, and amount. 


-courts of juſtice muſt go upon, is, to enforce the performance of 


Dr & Stud. Bathurſt Juſtice (upon breaking this caſe), ſaid, that the caſe d 


12. 


2 Vent. 107. 
Godb. 29. 


this rule of pleading applied to the caſes of fimony, dureſs, COVerturs 


difference between an act being void by ſtatute or by the common 


: Eaſter Term E. Geo. 3. 1767. 


— — 


infancy, &c. is on the fide of the defendant in this caſe. In bong, 
not to follow a trade the defendant may aver the conſideration to 
avoid the bond. Downing v. Chapman is not like this caſe, that vag 


ed to a defeaſance, the preſent condition 1s conſiſtent with the con- 
dition, which is for payment of money, and only ſhews the bad cor. 
ſideration upon which the money was to be paid. 


Upon the firſt argument the Lord Chief Juſtice broke the cafe, 
and ſaid that this was very different from the caſe of Lady Downing 
v. Chapman, and therefore he would conſider it wholly independent 
thereof; and ſaid, as he was then adviſed, he thought there was n0 


law, that the principle the judges heretofore have gone upon for 
making the diſtinction (in the books) is not a ſound one; for where. 
ever the bond is void at law or by ſtatute, you may ſhew how it 
is void by plea, and that in truth it never had any legal exiſtence, 
That the ſtatute law is the will of the legiſlature in writing; the 
common law is nothing elſe but ſtatutes worn out by time, all our 
law began by conſent of the legiſlature, and whether it is now lay 
by uſage, or writing, it is the ſame thing; a ſtatute ſays ſuch a thing 
ſhall be avoided by plea, why therefore may not a deed executed 
upon a conſideration againſt the common law be avoided by plea? 
In durefs, ſimony, infancy, coverture, &c. the plea diſcloſes, that in 


truth there never was any obligation. The principle, upon which 


contracts not injurious to ſociety ; and it would be abſurd to iy 
that a court of juſtice ſhall be bound to inforce contracts injurious 
to, and againſt the public good. No man ſhall come into a cout 
and fay, © give me a ſum of money which 1 defire to have contrary 
to law”; there can be no doubt but that the compounding a pit- 
ſecution for wilful and corrupt perjury is a very great offence to the 
public, and whether it was between ſome perſons who are ſtranges 
to this action, it is not material, ; 


Lady Downing v. Chapman was not like it. 


-Gould Juſtice (upon the breaking this caſe) ſaid, that he differ 
with the reſt of the court in the judgment given in Lady Daum 
Chapman, and that upon the whole of that caſe he thought i 
averment that the bond zhere given was upon a wicked conſiden 
tion, ought to have been admitted; he ſaid that if this caſe at a 
had been upon a ſimple contract, the court would not have hefti 
a moment, but would have given judgment that it was bed; © 


{hall the court ſanctify a deed made upon a wicked — 1 
2 bo 


DS e.. MEA, 


e 0 


— 
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1 it is ſealed ? To have a deed which ought to be for a man's 
good turned to evil purpoſes, he thought very wrong, and that there 


was no diſtinction, whether a deed be void at law, or by ſtatute, 


Upon the ſecond argument of the caſe at bar in this term, the 
Lord Chief Juſtice delivered the opinion of the whole court (and 
pronounced judgment for the defendant) to the following effect. 


Lord Chief Juſtice Vilmot: Four queſtions are to be conſidered : 


if, Whether it doth not appear from the facts alledged in the 
ſecond plea, that the conſideration for giving the bond is an illegal 
conſideration ? 


2. Whether a bond given for an illegal conſideration, is not 
clearly void at common law ab initio? 


zd. Suppoſing the bond void, whether the facts diſcloſed in the 
plea to ſhew it void, can, by law be averred and ſpecially pleaded? 


4th, If they can be pleaded ; then whether this ſecond plea is 
duly, aptly and properly pleaded ? 


1. As to the firſt queſtion, it hath been inſiſted for the plaintiff 
that he was not privy to the bargain and agreement, fo (as to him), 
there appears to be nothing illegal done by him. But we are all 
clearly of opinion that the whole of the tranſaction is to be conſi- 
dered as one intire agreement; for the bond and note are both da- 
ted upon the ſame day, for payment of the ſame ſum of money on 
the ſame day; the manner of the tranſaction was to gild over and 
conceal the truth, and whenever courts of law ſee ſuch attempts 
made to conceal ſuch wicked deeds, they will bruſh away the cob- 
web varniſh, and ſhew the tranſactions in their true light; this 
i an agreement to ſtifle a proſecution for wilful and corrupt perjury, 
a crime moſt detrimental to the commonwealth ; for it is the duty 


of every man to proſecute, appear againſt, and bring offenders of 
this ſort to juſtice ; many felonies are not ſo enormous offences as 


perjury, and therefore to ſtifle a proſecution for perjury, ſeems to 
be a greater offence than compounding ſome felonies ; the promiſory 
note was certainly void ; what right then hath the plaintiff to reco- 
ver upon this bond which was given to indemnify him from a note 


that was void ? they are both bad, the conſideration for giving them 


eing wicked and unlawful. 


2. As to the ſecond point, we are all of opinion that the bond 
is void ab initio, by the common law, by the civil law, moral law, 


and all laws whatever; and it is ſo held by all writers whatſoever 
2 | 4 U upon 
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purſuance thereof, he ſhall not have the help of a court to fetch it 
back again, you ſhall not have a right of action when you come into 


contract as this is; we all know when the equity part of the cou 


fore whenever ſuch caſes as this come before a court of law, it is id 


| 5 5 n : nnn. 
upon this ſubject, except in one paſſage in Grotius, lib. 2. cab. 13 


ſect. 9. where I think he is greatly miſtaken, and differs from Pat. 
fendorf lib. 3. cap. 8. ech. 8. who, in my opinion, convig ii 
doctrine of Grotius. In Juſtin. Inſtit. lib. 3. tit, 20. de Tur pi cauſe 
ſe. 23. Quod tur pi ex cauſa promiſſum ęſt, veluti fi quis homicidum 
del ſacrilegium ſe facturum promittat, non valet, And Vinnius in hi 
commentary, carries it ſo far as to ſay you ſhall not ſtipulate or pro- 
miſe to pay money to a man not to do a crime, Si gui Preuntam pro. 
miſerit, ne furtum aut cœdem faceret, aut ſub cenditione, fi non fire. 
rit, adbuc dicendum, flipulationem nullius eſſe momenti; cum her 10 


ſum fagitioſum eſt, pecuniam paciſci quo flagitio abſtincas. Dig. li. . 


tit. 5. Code lib. 4. tit, 7. to the ſame point. 


This is a contract to tempt a man to tranſgreſs the law, to do 
that which is injurious to the community; it is void by the com- 
mon law, and the reaſon why the common law ſays ſuch contraq; 
are void, is for the public good: 7% ſhall net ſtipulate for iniquiy, 
all writers upon our law agree in this, no polluted hand ſhall touch 
the pure fountains of Juſtice ; whoever 1s a party to an unlawful 
contract, if he hath once paid the money ſtipulated to be paid in 


a court of juſtice in this unclean manner to recover it back. Pry] 


O! procul eſie profani, See Doct. & Stud. fo. 12, and Chap. 24. 


3. The third point is, whether this matter can be pleaded; it is ob- 
jected againſt the defendant that he has no remedy at law, but muſt 
go and ſeek it in a court of equity; I anſwer, we are upon a met: 
point of common law, which muſt have been a queſtion of lay, 
long before courts of equity exerciſed that juriſdiction, which we 
now ſee them exerciſe; a juriſdiction which never would have ſwel- 
led to that enormous bulk we now ſee, if the Judges of the courts 
common law had been antiently as liberal, as they have been n 
later times; to ſend the defendant in this caſe into a court of equity, 
is to ſay there never was any reinedy at law againſt ſuch a wicked 


of Chancery began. I ſhould have been extremely ſorry if this cal 
had been without remedy at common law, E. boni judicis ampliar? 
Juriſdifionem ; and I ſay, oft boni judicis ampliare juſtitiam ; there 


the public good that the common law ſhould reach them and git 
relief. I have always thought that formerly there was too confined 
a way of thinking in the Judges of the common law courts, and that 
courts of equity have riſen by the Judges not properly applying the 
principles of the common law, but being too narrowly get 
ed by old caſes and maxims, which have too much prevented ie | 


public from having the benefit of the common law. It is now 1 
| je 
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ſected as A maxim, that the law will not endure a fact in pats debors 
1 ſpecialty to be averred againſt it, and that a deed cannot be de- 
ſeated by any thing leſs then a deed, and a record by a record, and 
hit if there be no conſideration for a bond it is a gift. I aniwer, 
that the preſent condition is for the payment of a ſum of moner, 
but Vat payment to be made, was grounded upon a vitious con- 
geration, which is not inconſiſtent with the condition of the bond, 
but ſtrikes at the contract itſelf, in ſuch a manner as ſhews, that, 
1 truth, the bond never had any legal entity, and if it never had any 
lzing at all, then the rule or maxim that a deed muſt be defeated by 
a ded of equal ſtrength doth not apply to this caſe, The law will 
legitimate the ſhewing it void ab initio, and this can only be done 
by pleading ; nothing 18 due under ſuch a contract, then the law 
gives no action, the debitum never exiſted; as much as if it had 
deen {aid it ſhall be void becauſe there is no debt: but if this wicked 
contract be not pleadable, it will be good at law, be ſanctified there- 
by, and have the fame legal operation as a good and an honeſt con- 
tract, which ſeems to me molt unreaſonable and unrighteous, and 
therefore, unleſs I am chained down by Jaw to reject this plea, I 
will admit it, and Jet juſtice take place ; what ſtrange abſurdity 
would it be for the law to ſay that this contract is wicked and void, 
and in the ſame breath for the law to ſay, you ſhall not be permitted 
to plead the facts which clearly ſhew it to be wicked and void; 
| am not for ſtirring a ſingle pebble of the common law, and with- 
out altering the leaſt tittle thereof, I think it is competent ; and 
reaches the caſe before us. For my own part I think all the caſes 
upon acts of parliament, with reſpect to making bonds &c, void, 
do warrant the receiving this plea and averment, there is no di- 
retion in ſuch acts of parliament given for the form and manner 
of pleading in thoſe caſes, the end directs and ſanctifies the means; 
| think there is no difference between things made void by act of 
parliament, and things void by the common law ; ſtatute law and 
| common law both originally flowed from the ſame fountain, the le- 
&:/ature, Jam not for giving any preference to either, but if to 
either, I ſhould be for giving it to the common law; if there had 
ever been any idea or imagination, that ſuch a contract as this could 
have Rood good at common law, ſurely the legiſlature would have 
altered it, There has been a diſtinction mentioned between a bond 
being void by ſtatute, and at common law, and it is faid that in 
the firſt caſe, if it be bad, or void in any part, it is void 27 toto; 
but that at common law it may be void in part, and good in part, 
var this proves nothing in the preſent caſe; the judges formerly 
i20upht an act of parliament might be eluded if they did not make 
ine Whole void, if part was void; it is ſaid the ſtatute is like a 
rant, where he comes he makes all void, but the common law 
z like a nurſing father, makes only void that part where the fault 1. Lev. 209. 
and preſerves the reſt. 1 Med. 3 5, 36. The caſe of a fimoniacal PE 
| tract may be reached by a plea, this proves the contract in the 
preſent 
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preſent caſe is to be avoided at common law; the two caſes in Le 
I fet one againſt the other, and lay no ſtreſs upon either; infancy, c. 
verture, dureſs, &c, apply directly to this caſe, the plea ſhews 2 
fact, which if true the bond never had any legal exiſtence at all. 
as to a bond being a gift, that is to be repelled by ſhewing it wa 
given upon a bad conſideration; you may thereby repel the pr. 
ſurnption of donation ; it has been objected that the admiſſion gr 
ſuch plea as the preſent, will ſtrike at ſecurities by deed ; the an. 
ſwer is, that ſuch a plea in the caſe of ing, gaming, dureſi, &. 
Sc. is admiſſible ; what is the plea of non eff factum? gg in 100 of 
them are falſe, why then is ſuch a plea to be received; and not the 
preſent plea, I fee no reaſon why. I want no caſe to warrant my 
opinion, it is enough for me, if there be no caſe againſt me, and 
I think there is not. In 1 Hen. 7. 14. 16. b. Brian was then the 
Chief Juſtice, and his opinion there is founded upon what I have 
now ſaid; Brian ſays; © I do not ſee in any caſe in the world hoy 
* a man can avoid a ſpecialty by a bare matter of fact concerning 
e the ſame deed, % ſo be that the deed was good at the commence 
© ment”; but the preſent deed was never good. Moor 564. is a fi 
moniacal contract pleaded to a bond, which was held a bad pla, 
becauſe /imony was not then conſidered as contrary to our law, but 
at this day, /imony being againſt our law, ſuch a plea would be 
good; the caſe in Comb. 121. is nothing but an obiter dictum of 2 

judge to which 1 pay very little regard. CO DET Ry 
4. As to the fourth point, I think, the plea is rightly pleaded, 
and concludes very properly in. ſaying, “ And ſo the ſaid bond 5 
e void”; it ſeems to me that on eff factum could not have been 
properly ſaid at the concluſion of this plea after the ſpecial matter be- 
fore alledged ; non eſt factum means nothing but that,“ I did not 
* ſeal and deliver the bond”; and why non eſt factum may be pl 
ded by a feme covert I do not clearly ſee the reaſon, unleſs the lav 
unites the huſband and wife ſo cloſely that it conſiders them as one 
and the ſame perſon, ſo that ſhe, without the huſband cannot ex- 
ecute the deed. If two be jointly bound, and only one ſued, he can. 
not plead non et fuctum, but ought to plead that another was bound 
with him. 5 Rep. 119. 4.6. it is fair to tell the party what is your 
defence, upon what point you put your caſe; I think the right wi 
is to conclude the plea as it is, Aud ſo the ſaid writing obligatir) l 
void, et hoc, &c. and fo pray judgment if the plaintiff ought to hate 
his action, &c. and do not ſee how he could ſay non eft factun, 
when he ſealed the deed : But ſuppoſing the plea might have bel 
more aptly concluded, yet it is well enough upon a general demi 
rer, as this is, and we are all of opinion that judgment muſt be for 
the defendant ; that the averment pleaded is not contradictory, bu 
explanatory of the condition, that the bond was void ab mt, ® 
never had any exiſtence, Judgment for the defendant per dual 
curiam. 2 
Tun) 
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Chamberlyn ver/us Delarive. C. B. 


CT ION upon the caſe for work and labour dope by the 4 cregitor ac. 


plaintiff for the defendant, upon the general iſſue, tried cepts a note 


al 1 1 or draught of 
before Ld. Ch. Juſt. Wilmot. At the trial it appeared in}: debtor 


draught upon one Heddy, whereby the defendant defired Heddy to aeg g 


3 „ 1 money for 
pay to the plaintiff a few days after date 18 4. for value received; value re- 


the plaintiff took and held this note or draught four months, and ne- 3 


er applied to Heddy to demand the money of him; Heday after- unreaſonable 
| wards broke and became inſolvent ; the note or draught not being time before 
payable to the plaintiff Chamberlyn, or order, the jury looked upon ft ec 


l : omg 4 # 4 | the money, 
it as not a negotiable bill of exchange or draught, and found a ver- and the per- 


— . 


0 dict for the plaintiff, damages 187. contrary to the directions and ſon upon 
3 0 o bd whom it 13 

A opinion of the Lord Chief Juſtice ; and therefore it was now moved drawn be- 

of tor a new trial without payment of coſts, 9 5 comes inſol- 


: | vent, it is the 
Curia : 1ft, It was objected for the plaintiff, that this is not a 1oG, though 

bill of exchange, becauſe it is not negotiable, that it is of the very this draught 

ellence of a bill of exchange to be payable to ſuch a one or order, of exchanio 

would have done if it had been negotiable, by reaſon of his hold- 

ing it ſo long without demanding the money of Heddy ; 2dly, That 


de plaintiff was no more than a ſervant or agent to the defendant 
n this caſe, and could not receive the money for his own uſe; as 


to the 1/7 objection, we think it is not neceſſary in this caſe to give 
any opinion, whether this be a bill of exchange or not, becauſe 


ten e are of opinion that when the plaintiff accepted and took from 

a. be defendant this note, draught or order upon Heddy for 184. to be 
- paid to the plaintiff for value received, the plaintiff acquired an in- 
ut 


reſt in the 187. and if he had received it of Heddy, he would have 
*eved the fame for his own uſe, and not for the uſe of the defen- 
vant the drawer ; the plaintiff by accepting this note or draught, un- 

4 X dertook 


evidence that the defendant being indebted to the plain- upon a third 
tiff in 181. for work done, the defendant gave the plaintiff a note or perſon, to be 


creditor's own. 


be not a bill 
and therefore the plaintiff ſhall not loſe the value thereof, as he or negotiable. 
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Trinity Term 7 Geo. 3. 1767, 
dertook to be duly diligent in trying to get the money of Haag 
and to apprize the defendant the drawer if Heday failed in Payment. 
the plaintiff ſubſtituted himſelf in the place of the defendant the 
drawer, who has been detuded into a belief, that the Plaintiff had 
got the money of Heddy. The common law deteſts negligence ag 
laches ; there is no reaſon applicable to the caſe of holding a bil 
of exchange that is not applicable to this caſe ; the plaintiff by hol. 
ing this order four months hath diſcharged the defendant of his debt 
and credited Heddy in his ſtead and place; if this verdict ſhoula 
ſtand it would be miſchievous : if a jury can fay that a man nu 
hold ſuch an order or draught as this is ten weeks after it is due 
they may as well ſay he may hold it ten years; here appears to be 
groſs negligence in the plaintiff, and we think the jury ſhall not pro. 
nounce the law in ſuch a caſe as this is, and therefore there muſt 
be a new trial upon payment of coſts. 


* þ 


Michaelmas Term 
8 Geo. 3. 176. 


Walton ver/us Kerſop and another. C. B. 


Replevin, and NN EPLEVIN; the plaintiff declares for taking his cattle it 
98 * BY Market-ſtreet ward; the defendant pleads the general iſſue 
cattle at M. on cepit modo & forma; this cauſe was tried before Mr. 


eee B- Juſtice Gould at the laſt aſſizes for Northumberland; wht 
ee r the plaintiff proved that the cattle were in the cuſtody and poſſeſſion 
forma; plain- of the defendant at Market-ſireet, where he was driving them be 


tiff proved the the pound; the defendant proved that he firſt and originally took 


cattle were in 


| the defen. them at Hardball in the pariſh of Warden, and was driving them! 


dant's cuſtody through Mar het ſtreet unto the pound; it was inſiſted at the trial thal 
ry M. the plaintiff had not proved his declaration, that the cattle were fi 
dant proved 


they were ken at Market-ſtreet, as it was alledged therein, for that the defen- 


gy dant had proved they were firſt taken at another place, uz. ® 
ta Ken at H. 


judgment for Hardball in the pariſh of Warden; there was a verdict for the plain- 
the plaintif. tiff ſubject to the opinion of the court. : == 


— * 


1 


Michaelmas Term 8 Geo. 3. 1767. 


Serjeant Glynn for the plaintiff infiſted that the plaintiff had well 
-oved the taking at Market-ſtreet, as laid m the declaration, for he 
proved the cattle were here in the defendant's cuſtody, and although 
it may be true that the defendant originally took them at Hardball, 
yet as he the plaintiff was unable to prove the taking there, it would 


be very unreaſonable and inconvenient if he was obliged to lay the 


taking there. That the defendant ought to have pleaded in abate- 


ment, and alledged that they were taken at Hardball, abſque lc 


that they were taken at Market-ftreet, upon which the plainti{f 
might have taken iſſue, or conteſted the plea, and juſtified the taking 
at Hardball, and driving them to Market-ftreet towards the pound; 
and he inſiſted that wherever the defendant has the cattle wrong- 
fully in his cuſtody 7ba# is a wrongful taking at that particular place; 
as in the caſe of larceny committed in one county, and the felon 
flies with the goods into another county, it is a felony in both coun- 
ties, and he may be tried in either county. | 


| Serjeant Burland for the defendant inſiſted that upon the plea of 
nm cepit modo et forma, the defendant may prove the taking was 


at a different place from that laid in the declaration; and for that 


purpoſe cited Johnſon v. Wollyer, I Stra. 508. 2 Mod. 199. Ano- 
11m. by Lord North C. J. if the plaintiff alledges the taking at A. 
and they were taken at B. the defendant may plead on cepit modo 
& forma, but then he can have no return, for if he would have a 


retorn' habendo, he muſt deny the taking where the plaintiff hath 


laid it, and alledge another place in his avowry. He alſo faid that 


in replevin the firſt place of taking is the only material place, and 
muſt be laid in the declaration, and it is not like the caſe of larceny 
above mentioned. VV 


Wilmot Ch. Juſtice : At this day it is very clear that the vill and 
place where the cattle are taken muſt be laid in the declaration, 
it there is no place defendant may demur, but here is a place laid; 
and it was proved the cattle were in defendant's poſſeſſion here; 
and though originally defendant took them at another place, yet 
if he took them wrongfully at firſt, the wrong is continued to an; 
place where the defendant has them. 1 Stran. 508. is only a caſe 
at Ni prius, and 2 Mod. 199. a dictum of Lord North; and neither 
of thoſe caſes are like this, for here is a ſufficient proof (in my opi- 
non) of the plaintiff's declaration, to wit, that the cattle were taken 
at Market-ſtreet; this caſe is very clear, and like the caſe men- 
tloned of /arceny, the wrong continues wherever the defendant has 
the cattle; and I am quite ſatisfied the defendant's evidence was 
Ielevant and - immaterial on this iſſue, and ought not to have been 


admitted, unleſs the defendant had pleaded in abatement. And of 


this Opinion was the whole court, and the Poſtea was ordered to 
be delivered to the plaintiff. See C. Elz, 896. Hab. 16. Moor 
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256 Michaelmas Term 8 Geo. 3. 1965, 
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678. See the caſe of Riley v. Parkburſt ante, Trin. 21 & 22 G 2 
cited by Bathurſt juſtice. | 


Roe on the demiſe of Hamerton verſus Mitton and 
others. C. B. 


What act of a Hs was an ejectment for lands in Torkſhrre; the jury found 
parent ſnallbe a ſpecial verdict, which ſtated very long deeds and convey. 
a good con- a Wl, 
ſideration to ANCE, fines ſur conceſſit, ſur conuſance de droit come ceo, &c. &c, Gs. 
ſupport a li- containing ſeveral hundreds of copy ſheets, which was argued twice 
mien 1= at the bar, and in this term the judgment of the court was given 
marriage ſet- , S Slven by 


tlement by the Ch. Juſtice. 


way of re- 
mainder to 


the younger Lord Ch. Juſtice VWilnot: The queſtion in this caſe is a very ſhort 
brothers of one, but it is ſo involved and covered by the length of this ſpecial ver. 
OO dict, that it is more difficult to find it out than to determine it; 
elt ſon of that this ſhameful prolixity puts the, parties to an unneceſſary and immo- 
parent. derate expence, and therefore it was, that caſes reſerved were firl 
introduced inſtead of ſpecial verdicts; but ſurely ſpecial verdicts may 
be drawn out and ſtated as ſhortiy as caſes for the opinion of the 
court; I therefore recommend it to gentlemen who have the dray- 
ing of ſpecial verdicts, to ſtate them as ſhortly as poſſible, and it | 
they ſhould have any doubt whether they are fully and ſufficiently 
ſtated, and the facts found be properly inſerted, the judge who 
tried the cauſe will always be ready to lend his aſſiſtance, in order 
to prevent this moſt ſhameful prolixity, which is a ſcandal to the 
profeſſion, and to the law itſelf ; I have often thought of, and been 
grieved at this matter, and therefore was determined to mention it 
publicly, to prevent it for the future, if it poſſibly can be done; and 
I can ſee no reaſon why it may not, as the judges themſelves, [ 

am ſure, will all be willing to aſſiſt counſel in ſo good a work. 
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The caſe is ſingly this: John Hamerton in 1706. being ſeiſed in 
fee of the lands in queſtion, and at the fame time having a mother 
living, who had an annuity of 50/. iſſuing out of the whole lands, 
and Jobn having two brothers Themas and Vavaſor, John being about 
to be married to Mary Kelly ; his mother previous to the marriage | 

. conſents to part with her ſecurity upon the bole lands for her an- 
nuity, and to take, inſtead thereof, a ſecurity for the ſame upon 
part of the lands; and accordingly ſhe and her ſaid ſon Jobn (the 
intended huſband) join in a fine to deliver the whole lands from the 
ſaid annuity; and in conſideration of the marriage and a portion © 
13001. and of the ſaid grant and releaſe of the ſaid annuity, i! 
Hamerton conveys to truſtees that they ſhould pay 501. per ann. 
the mother, out of part of the lands for her life, then as to the 


whole of the lands to the uſe of Jh Hamerton for life, recur 
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o truſtees to preſerve contingent remainders, remainder to the firſt 

and every other ſon in tail male, remainders to Thomas Hamerton and 

Vovaſor Hamerton ſeverally one after the other in tail male in ſtrict. 


ettlement, remainder. to the daughter and daughters of the marriage 
of John Hamer ton and Mary Kelly, remainder to John Hamerton in 


ee, 


py 2 3 
(= SE — 2 = 
2 = is 7 _ 1 = -— = L 
— = — > y — — 2 1 * >. 
. 2 1 oa __— 4 qo. roger 2 - MI - n 
1 « \ 3 - a - — — — „r — Cs - — — — 2 =. XY — — — — — 
— n 2 — — . II £5 ue TS 222 — — ——— — — — 3 — . — 
— — Dr 2 - — — — : 2 « o_ . —— — - — : — — q 
— 2 — — 22 — by — is — 8 1 - _ 
9 — — —_ 1 . en pas | ——— — — Ho5s — j R =p 


- = . OA et 
5 — — 2 od — r 2 — 
— = — — 
= — —— 
_ — —— . Fx, 
C 3 — 5 
oo AE. I ee og ERIE = 
i — — — 
- NY + — l 


— — 


There was no iſſue of the marriage; afterwards John Hammer- 
n mortgaged the eſtate to Mon#ton, and acknowledged a fine to 
tim ſur conceſſit, then Monkton purchaſed of John Hamerton for a 
raluable conſideration in fee, and took a fine from him ſur conu- 
{ance de droit come ceo, &c. and Jobn Hamerton died without iſſue, 
but Thomas Hamerton his brother has left a fon YVavaſor Hamerton 
the leſſor of the plaintiff a very poor man, (who it is ſaid was, or 
's 2 common ſoldier.) 5 


— 
— 


— 


. 
— —y—-— — 


The ſingle queſtion is, whether there is a good and valuable con- 
ſderation to ſupport the limitation in the ſettlement to Thomas Ha- 
nerton, the late father of the leſſor of the plaintiff, or whether that 
Imitation is merely voluntary under the ſtat. of 27 Elix. cap. b. and 
bad againſt a purchaſer for a valuable conſideration, - 


, 
- J 2 
4 
— . - 
—— c_______ — — —_— — — — — — - — — — — — — ä — — —= * — 0 CRIES 8 — * — - — > * — <I - —— — - 8 — — * 
— — — 1 — 2 22 - 
0 - — E 7 + — 22; _ 22 - — — a ” 2 "FS . 2 2 — 2 2 5 5 D — — 2 T - - - . 2 Ira —— — 4 
— os — 294 2 = 2 — — — 1 — 4 — > — _ . — 9 9 — — a ag w_—_— — = 2 IS. > q - — . * x; - — * — - m 2 — - x 7 nd —— — - D 
— - — r — * Wn Be” ed Me 1 *. * . = _— 5 ———— X = - r : "Ox — 2 x : == 4 5 I. 
— 4 2 — CY — - 2 . 
— 1 1 — 2 — - 0 1 2 * . * = — > - = - — = 
. — — ** : 2 — — 2 - - — . — 2 — 2 2 . - I To A —— —_—— _ I R—} 5 F — 2 * 
I —— IS 3 P, bole - "oy — — 85 I-24 2 . -w... VR Ream. Sr” 3 3 2 * IIS — . — 3 2 — 2 ä 22 — —— 
NR CARIES 8 > — — — — CO I — 1 my — > z: —_ - — — 
5 E 5 _— N * as MY _ — 7 1 - — — 2 
F 3 * — 0 7 ” — — ; — — 
1 — — — - —_ * . — 
oo ad — "7 5 k 
, = - = — — — 
1 12 


— — —— 
EIA 
7 = 


— 


— 


Tam very clearly of opinion that this ſettlement is fair and ho- 
nourable, and that there is a good and valuable conſideration to 
ſupport the limitation therein to Thomas Hamerton, the late father 
of the leſſor of the plaintiff, and that it is quite out of the ſtat. 
27 Eli. c. 6. which was only made againſt covinous and fraudu- 
lent conveyances, and which makes the parties avowing ſuch frau- 
dulent conveyances criminal; whether the purchaſer for a valuable 
conſideration had notice of this ſettlement or not, is not material 
(think) in this caſe ; but if he had notice, I am clearly of opinion 
that the purchaſe is fraudulent, 
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The whole of this queſtion turns upon the mother's joining in 
the ſettlement ; the friends and relations of Mary Kelly the intended 
wife of the marriage (muſt be ſuppoſed to ſay) to the mother of 
Fehn the intended huſband, © Mary ſhall not marry your ſon un- 
* leſs you will give up, or take off your annuity from the 2850 
of the lands, and let it be charged upon a part thereof; the mo- 
G ther anſwers, if you want my aſſiſtance you ſhall pay for it, that 
; s to ſay, you ſhall limit the eſtate to my younger ſons in pre- 
ference and priority to the daughters of the marriage in failure 
of iſſue male“; this is a good conſideration to Jobn the ſon, (and 


the quantum is not at all material) he purchaſes his wife by his mo- 
ther's concurrence. N 
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But it was objected that John was ſeiſed, and could have made 
the ſettlement without the mother, and that in truth no real or food 
conſideration moved from her at all, for that ſhe Mill had her an. 
nuity charged upon part of the lands; in anſwer to this, the apply. 
ing to the mother, ſhews that John Hamerton could not have made 
a ſettlement agreable to the lady's friends without the mother; and 
T am of opinion that any conſideration given by the mother would 
have made her a purchaſer for her younger ſons; by the limitation 
to the daughters of the marriage after that to the two brothers of 
John Hamerton, it is plain the mother intended her ſons ſhould he 
prefered to the daughters of the marriage; and this is as plain tg 
me as if I had heard the mother ſay, I will not part with my an. 
* nuity ſecured upon the ho lands, and take a ſecurity for it upon 

** part of the lands, unleſs you will prefer my ſons to your daugb- 
< ters”; the ſettlement can have no other meaning, and, any conk- 
deration moving from a parent to a child is good, The whole court 
were of the ſame opinion, and judgment was given for the plaintf 


Bibbins & al ver/us Mantel a priſoner in the Fleet. C. B 


After the in- AA CT ION upon the caſe upon ſeveral promiſes ; the plaintiff de. 
terlocutory clared in Eaſter term laſt, and in Trinity term laſt obtained an 
1 che interlocutory judgment, whereupon a writ of inquiry was then awar- 
writ of in- ded, returnable and executed in this preſent term, but after the faid 
5 "wy -M judgment, and the awarding the writ of inquiry and before the ſame 
dome a was executed, the plaintiff became bankrupt ; whereupon it was 
bankrupt, and now moved on the behalf of the defendant, that the writ of inquiry 


afterwards in 22. . NY I ; 
Y own name and Inquiſition taken thereon might be ſet aſide, for that by the 


the inquiry is ſtat, of Jac. 1, of bankrupts, the debt owing to the plaintiff is im- 


Earp e mediately veſted in the aſſignees upon his becoming a bankrupt, and 
| ing 8 therefore they ought to have ſued out a ſcire facias againſt the ge 
ſcire facias at fendant, to ſhew cauſe why they ſhould not have had a writ of i- 
the ſuit of the | 


aſſignees. 


ne quiry of damages; upon ſhewing cauſe, it was ſaid for the plain- 

tiff, that the defendant is a priſoner, and will be diſcharged by - 

perſedeas if the plaintiff cannot be permitted to proceed to final judg: 
ment this term upon the writ of inquiry. e 


Curia: We will conſider this as a writ of inquiry executed by the 
aſſignees in the name of the bankrupt, and the objection coming ou 
of the mouth of the defendant is very unfavourable; beſides, the 
writ was awarded in laſt term before the plaintiff was a bankrupt, 
and the inquiſition ought, in juſtice, to be ſupported, otherwiſe the 
defendant would get out of gaol, and the creditors thereby might be 
greatly injured, ſo the rule muſt be diſcharged. Nota, there 151 
caſe in the point to be found in the books; but the ſtatute 21 1 
4 e c. 19 
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4. 10. enacts, that the laws againſt bankrupts ſhall be in all things 
largely and beneficially conſtrued for the relief of the creditors. 


Slater ver/us Baker and Stapleton, C. B. 


PECIAL action upon the cafe, wherein the plaintiff declares special ac- 
that the defendant Baker being a ſurgeon, and Stapleton an apo- tin on the 
thecary, he employed them to cure his leg which had been broken 3 
and ſet, and the callous of the fracture formed; that in conſide- an apothecaty 
ration of being paid for their {kill and labour, Fc. they undertook e e 
and promiſed, &c. but the defendants not regarding their promiſe callous 3 
and undertaking, and the duty of their buſineſs and employment, fo plaintiff's leg 
ignorantly and unſkilfully treated the plaintiff; that they ignorantly = OO. 
and unſkilfully broke and diſunited the callous of the plaintiff's leg 

after it was ſet, and the callous formed, whereby he is damaged, 

The defendants pleaded not guilty, whereupon iſſue was joined, which 

was tried before the Lord Chief Juſtice Milmot, and a verdict found 

for the plaintiff, damages 500. The ſubſtance of the evidence for 

the plaintiff at the trial was, firſt a ſurgeon was called, who ſwore 

that the plaintiff having broken both the bones of one of his legs, 

this witneſs ſet the ſame, that the plaintiff was under his hands nice 

weeks, that in a month's time after the leg was ſet, he found the 

leg was healing and in a good way; the callous was formed, there 

was a little protuberance, but not more than uſual ; upon croſs ex- 

amination he ſaid he was inſtructed in ſurgery by his father, that 

the callous was the uniting the bones, and that it was very dange- 

rous to break or diſunite the callous after it was formed. 


Jobn Latham an apothecary ſwore he attended the plaintiff nine 
weeks, who was then well enough to go home, that the bones 
were well united, that he was preſent with the plaintiff and defen- 
dants, and at firſt the defendants ſaid the plaintiff had fallen into 
goods hands; the ſecond time he ſaw them all together the defendants 
laid the ſame, but when he ſaw them together a third time there 
was ſome alteration, he ſaid the plaintiff was then in a paſſion, and 
Was unwilling to let the defendants do any thing to his leg; he faid 
he had known ſuch a thing done as diſuniting the callous, but that 


had been only when a leg was ſet very crooked but not where it 
Was ſtreight. | 


A woman called as a witneſs, ſwore that when the plaintiff came 
bome he could walk with crutches, that the defendant Baker put on 
to the plaintiff's leg an heavy fteel thing that had teeth, and would 
ſtretch or lengthen the leg, that the defendants broke the leg again, 
ad three or four months afterwards the plaintiff was till very ill 
| i2d bad of it. 


The 
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Baker a guinea, but Stapleton adviſed him not to take it then, but 
that the third time the defendants came to the plaintiff, Baker took 


and then Szapleton took the plaintiff's leg upon his knee, and the 


ton ſaid we have conſulted and done for the beſt. 


idea of the inſtrument ſpoken of for extenſion; he gave Baker a good 


pital for 20 years, and ſaid he had never known a caſe where the 
callous had deoſſified. | 


had not been hard he would not have done it without the conſent 
of the plaintiff, that compreſſion was the proper way, and the in- 


looſe it was proper to make the extenſion to bring the leg into 2 


the good character which was given him, and objected there was 10 


The daughter of the plaintiff ſwore, that the defendant Stablete 
was firſt ſent for to take off the bandage from the plaintiff's lep 
when he came he declined to do it himſelf, and deſired the other 
defendant Baker might be called in to affiſt ; when Baker came he 
ſent for the machine that was mentioned; plaintiff offered to give 


ſaid they might be paid all together when the buſineſs was done; 
up the plaintiff's foot in both his hands and nodded to Stapletan, 


leg gave a crack when the plaintiff cried out to them and ſaid, © yoy 
have broke what nature had formed”; Baker then ſaid to the 
plaintiff You muſt go through the operation of extenſion, and Staple 


Another ſurgeon was called and ſwore, that in caſes of crooked 
legs after they have been ſet, the way of making them ſtreight is 
by compreſſion and not by extenſion, and ſaid he had not the leaſt 


character, as having been the firſt ſurgeon of St. Bartholomew's hol- 


Another ſurgeon was called who ſwore, that when the callous 5 
formed to any degree, it is difficult to break it, and the callous in 
this caſe muſt have been formed, or it would not have given a crack, 
and ſaid extenſion was improper, and if the patient himſelf had 
alked him to do it, he would have declined it, and if the callous 


ſtrument improper.; he ſaid the defendant Baker was eminent in hi 
profeſſion, Another ſurgeon was called who ſwore, that if the plain- 
tiff was capable of bearing his foot upon the ground, he would not 
have diſunited the callous if he had been deſired by him, but n 
no caſe whatever without conſent of the patient; if the callous was 


right line. A ſervant of the plaintiff ſwore the plaintiff had put hi 
foot upon the ground three or four weeks before this was done. 


The counſel for the defendants at the trial, for Baker relied upon 


evidence to affect the other defendant Stapleton the apothecary ; bit 
the Lord Chief Juſtice thought there was ſuch evidence againſt both 
the defendants as ought to be left to the jury, as the nodding, the 
adviſing Baker not to take the guinea offered to him by the pla 
tiff, beſides the apothecary firſt propoſed ſending for Baker ; the 


plaintiff was in no pain before they extended his leg, and he 55 
| Toes el 
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to Stapleton to have the bandage taken off; the Lord Chief Juſtice 
iſſced the jury whether they intended to find the damages againſt 
both the defendants, and they found 5oo/. againſt them jointly, and 
he ſaid he was well ſatisfied with the verdict. 


It was now moved that the verdict ought to be ſet aſide becauſe 


joint undertaking by both the defendants the plaintiff ſends for Sta- 
pleton to take off the bandage who declines doing it, and ſays, I do 
not underſtand this matter, you muſt ſend for a ſurgeon ; accord- 
ingly Mr. Baker 1s ſent for, who enters upon the buſineſs as a ſur- 


dertook for any {kill about the leg, ſo the jury have found him guilty 
without any evidence. That Baker has been above 20 years the 
firſt ſurgeon in St. Bartholomew's hoſpital, reads lectures in ſurgery 
and anatomy, and is celebrated for his knowledge in his profeſſion 


and unſkilfalneſs upon the records of this court is moſt dreadful ; 
ill the witneſſes agreed Mr. Baker doth not want knowledge, there- 
fore this verdict aught not to ſtand. 2d4ly, It was objected that the 
| evidence given does not apply to this action, which is upon a joint 
contract; the evidence 1s that the callous of the leg was broke with- 
| out the plaintiff's conſent; but there is no evidence of ignorance or 
want of {kill, and therefore the action ought to have been treſpaſs 
i & armis for breaking the plaintiff's leg without his conſent ; 
all the ſurgeons ſaid they never do any thing of this kind without 


damages, but bring another action of treſpaſs vi & armis, could this 
verdict be pleaded in bar? the court without hearing the counſel for 
the plaintiff gave judgment for him. 


* wing, and therefore it ought to be proved, and we are of opinion 


fletan declines acting alone, but in concurrence with Mr. Baker at- 
tends the plaintiff every time any thing is done, and aſſiſts jointly 
with Mr. Baker ; this appears in evidence, and is ſufficient, for there 


taking; when an offer is made to Baker of a guinea, Stapleton ſays, 
you had better be paid all at laſt; they both attended plaintiff to- 


bor the beſt ; when the plaintiff complained of what they had done, 
yr Sapleton conſidered himſelf as one of the perſons to join in the cure 
of the leg, for he put his hand on the knee when Baker nodded, 
= and thea the bone cracked; he is the original perſon aiding in this 
phy matter, and there is no ground for this objection. When we con- 


Cat 4 £ ſider 


the action is upon a joint contract, and there is no evidence of a 
geon unconnected with Stapleton, who, it does not appear, ever un- 


as well as his humanity; and to charge ſuch a man with ignorance- 


, conſent, and if the plaintiff ſhould not be content with the preſent 


(Curia: I/, It is objected that this is laid to be a joint underta- 


taat it ought ; the queſtion therefore is, whether there is any evi- 
tence of a joint undertaking ; we are of opinion there is; Mr, Sta- 


809 occaſion to prove an exprels joint contract, promiſe or under- 


gether every time, and Stapleton ſaid, we have conſulted and done 
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ſider the good character of Baker, we cannot well conceive wh 
acted in the manner he did; but many men very ſkilful in their pro- 
feſſion have frequently acted out of the common way for the ſake 
of trying experiments; ſeveral of the witneſſes proved that the cal. 
lous was formed, and that it was proper to remove plaintiff home. 
that he was free from pain and able to walk with crutches, we . 
not conceive what the nature of the inſtrument made uſe of is; 
did Baker put it on when he ſaid that plaintiff had fallen into 
hands, and when plaintiff only ſent for him to take off the ban- 
dage, it ſeems as if Mr. Baker wanted to try an experiment with 
this new inſtrument. _ 


 2dbh, It is objected that this is not the proper action, and that it 
ought to have been treſpaſs vi & armis; in anſwer to this, it appears 
from the evidence of the ſurgeons that it was improper to diſunite 
the callous without conſent, this is the uſage and law of ſurgeons, 
then it was ignorance and unfkilfulneſs in that very particular, to do 
contrary to the rule of the profeſſion, what no ſurgeon ought to 
have done; and indeed it is reaſonable that a patient ſhould be told 
what is about to be done to him, that he may take courage and put 
himſelf in ſuch a fituation as to enable him to undergo the opera- 
tion; it was objected this verdict and recovery cannot be pleaded in 
bar to an action of treſpaſs vi & arms to be brought for the ſame da- 
mage; but we are clear of opinion it may be pleaded in bar. That the 
-plaintiff ought to receive a ſatisfaction for the injury, ſeems to be 
admitted; but then it is ſaid the defendants ought to have been 
charged as treſpaſſers vi & arms; the court will not look with 
eagle's eyes to ſee whether the evidence applies exactly or not to the 
caſe, when they can ſee the plaintiff has obtained a verdict for ſuch 
damages as he deſerves, they will eftabliſh ſuch verdict if it be pol- 
fible. For any thing that appears to the court this was the firſt en- 
periment made with this new inſtrument, and if it was, it was 2 
raſh action, and he who acts raſhly acts ignorantly ; and although | 
the defendants in general may be as ſkilful in their reſpective pro- 
feſſions as any two gentlemen in England, yet the court cannot help 
ſaying that in this particular caſe they have acted ignorantly and un- 
{kilfully, contrary to the known rule and uſage of ſurgeons. 
Judgment for the plaintiff per totam curiam. 


ation ſhall not be liable in caſe the ſame ſhall be burnt by any in- 


ſoever, and that defendants have not kept their covenant, to the plain- 
tif's damage. The defendants plead firſt the general iſſue, that reign — 
they have not broke their covenant, and thereupon iflue is joined. 44 F Spark 
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Drinkwater verſus The Corporation of the London 


Aſſurance. C. B. 


HIS is an action of covenant againſt the defendants upon a Covenant up- 


eb from fire, in which policy there is a proviſo that the cor po- 3 
proviſo that 


rafon by foreign enemies, or any military or uſurped power what defendants 


| 5 ſhall not be 
ſever ; and the plaintiff in the declaration avers that on the 28th r caſe 
September 1766. the ſaid malting- office was burnt not by any inva- the houſe be 


. : 1: „ burnt by rea- 
fon, by foreign enemies, or any military or uſurped power what- gn of as he 
vaſion, fo- 


tary or uſurp- 


20), The defendants plead that it was burnt by an zſurped power ; ed power. 


the plaintiff replies that it was not burnt by an zſurped power, and 1 
thereupon iſſue is alſo joined. This cauſe was tried at Norwich aſ— 


a mob at Nor- 


| fizes, verdict for the plaintiff and 4697. damages, ſubject to the opi- wich, this is 


nion of the court, upon the following caſe, vis. That upon Satur- 3 _ 
day the 27th of September laſt a mob aroſe at Norw:ch upon account e 

of the high price of proviſions, and ſpoiled and deſtroyed divers quan- 

tities of flour; thereupon the proclamation was read, and the mob 

diſperſed for that time; afterwards another mob aroſe, and burnt 

down the malting-office in the policy mentioned ; the queſtion is 

whether the plaintiff is intitled to recover in this action. 


This caſe was twice argued at the bar, and after time taken 
to confider, Mr. Juſtice Gould was of opinion that the malting- 
office being burnt by the mob who roſe to reduce the price of pro- 
vitons, the ſame was burnt by an uſurped power, within the true 
intent and meaning of the proviſo in the policy; that it is an uſurped 
power for any perſons to aſſemble themſelves, to alter the laws, to 


| {ta price upon victuals, &c. he cited Poph. 122. where it is agreed 


by the juſtices that to attempt ſuch a thing by force is felony, if not 
treaſon; and therefore he was of opinion that judgment ought to 
be for the defendant. „„ 


Mr. Juſtice Bathurſt, was of opinion that the words “ uſurped 
" power”, in the proviſo according to the true import thereof and 
the meaning of the parties, can only mean an invaſion of the king- 
om by foreign enemies to give laws and uſurp the government 
thereof, or an internal armed force in rebellion aſſuming the power 
0! goverment by making laws, and puniſhing for not obeying thoſe 
ws; he ſaid, the plea alledges the malting-office was burnt by an 


Yurped power unlawfully exerciſed, but does not charge that uſurped 


4 power 


policy of infurance of a malting-office of the plaintiff at Nor- on a policy of 
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. ſe f 2 8 | „ 
power as a rebellion; that a mob roſe at Norwich on account of the 


rice of victuals, and as ſoon as the proclamation was read they 
diſperſed; ſo he was of opinion that judgment ought to be given 
for the plaintiff. N 


Clive Juſtice, Was of opinion that the words uſurped power in the 
proviſo, muſt mean ſuch an uſurped power as amounts to high tres. 
ſon which is ſettled by the 25 Ed. 3. That the offence of the mob 
in the preſent caſe was a felonious riot for which the individuals 
might have ſuffered, but cannot be ſaid to be an aſurped pur, 
therefore he was of opinion that judgment ſhould be given for the 
plaintiff, | 


Wilmot Chief Juſtice : Upon the beſt conſideration J am able to 
give this caſe, I am of opinion that the burning of the malting-of- 
fice, was not a burning by an ſurped power within the meaning of 
the proviſo; policies of inſurance like all other contracts muſt be 
conſtrued according to the true intention of the parties, although the 
counſel on one fide ſaid that policies ought to be conſtrued liberally; 
on the other ſide that they ought to be conſtrued ſtrictly; in a doubt. 
ful caſe I think the turn of the ſcale ought to be given againſt the 
. = | ſpeaker, becauſe he hath not fully and clearly explained himſelf, 
(4+ FN the imperfection and poverty of language to expreſs our ideas, is the 
[4 occaſion that words have equivocal meanings, and it is often very 
wy uncertain what the parties to a contract in writing mean; when the 
„ ideas are fimple, words expreſs them clearly, but when they arc 
11 complex, difficulties often ariſe, and men differ much what ideas 
„ are occaſioned by words. In the preſent caſe what is the true 1e 
T1 conveyed to the mind by the words yſurped per“; the rule to 
| find it out is to conſider the words of the context, and to attend 
ö to the popular uſe of the words, according to Horace, Arbitriun 
eſt, et jus, & norma loguendi; my idea of the words burnt by uſurped 
power, from the context, is, that they mean burnt, or ſet on fire 

by occaſion of an invaſion from abroad, or of an internal rebellion, 
when armies are employed :to ſupport it ; when the laws are dot- 
:mant and filent, and firing of towns is unavoidable, theſe are the out- | 
lines of the picture drawn by the idea which theſe words convey (0 

my mind; the time of the incorporation of this ſociety of the Lui 

don. aſſurance company was ſoon after a rebellion in this kingdom, 
and it was not ſo romantic a thing to guard againſt fire by rebellion 
as it might be now, the time therefore is an argument with me that 

this is the meaning of theſe words; rebellious mobs may be allo 
meant to be guarded againſt by the proviſo, becauſe this corporation 
commenced ſoon after the riot act; and if common mobs had been 

in their minds they would have made uſe of the word mb; th 
words © uſurped power” may have great variety of meanings accoe 

ing to the ſubject matter where they are uſed, and it would be pe. 
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gantic to define the words in all their various meanings, but in the 
reſent caſe they cannot mean the power uſed by a common mob; 
it has not been faid that if one or fifty perſons had wickedly ſet this 
houſe on fire, that it would be within the meaning of the words 
wſurped power, It hath been objected that here was an uſurped 
+ywer to reduce the price of victuals, and that this is part of the 


King has no power to reduce the price of victuals; the difference 
between a rebellious mob and a common mob is, that the firſt is 
high treaſon, the latter a riot or a felony ; whether was this a com- 
mon mob or a rebellious mob ? the firſt time the mob riſes the ma- 
giſtrates read the proclamation, and the mob diſperſe, they hear the 
Jaw and immediately obey it; the next day another mob riſes upon 
the ſame account, and damages the houſes of two bakers ; thirty 
people in 15 minits put this army to flight, and they were dif- 

erſed and heard of no more; where are the ſpectes belli which Ld. 
Hale deſcribes? this mob wants a univerſality of purpoſe to deſtroy, 
to make it a rebellious mob, or high treaſon. Hale's Pl. Coron. 1 35. 
There muſt be a univerſality, a purpoſe to deſtroy all houſes, all in- 


a rebellious mob. When the laws are executed with ſpirit, mobs 
are eaſily quelled ; ſometimes a courageous act done by a fingle 
perſon, will quell and diſperſe a mob, and ſometimes the wiſdom 
of an individual will do the fame, as is thus beautifully deſcribed by 
Virgil, =. | | 125 


Ac veluti magno in populo cum ſpe coorta 6ſt 

Seditio, Sevitque animis ignobile vulgus, 11 
Jamque faces & ſaxa volant : furor arma miniſtrat. 
Tum pietate grauem, ac meritis, fi forte virum quem 
Conſpexere, ſilent, arrectiſque auribus adſtant : 
Ile regit dictis, animos, & pectora mulcet. 


and the wiſdom, or courage of an individual will ſignify nothing. 
Upon the whole, I am of opinion there muſt be judgment for the 


plaintiff; and accordingly the poſea was ordered to be delivered to 
lim, by three Judges againſt one. 


5A Sparrow 


wer of the crown, and therefore it was an aſurped power, but the 


cloſures, all bawdy-houſes, &c. here they fell upon two bakers and 
a miller, and the mob chaſtiſed theſe particular perſons to abate the 
price of proviſions in a particular place; this does not amount to 


But amongſt armies, great guns and bombs, the laws are filenced, 
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Sparrow verſus Turner. C. B. 


Colts for the -H IS cauſe being at iſſue, the plaintiff moved for a ſpecial jury. 
future are to | | Sg . | . Jury, 
ks ed when the cauſe came on to be tried, all the jury did nota 

when a cauſe pear, and neither fide prayed a Zales, ſo the cauſe went off, for that 
_m—_ my time, for want of jurors; at another day it came on to be tried, 
tried pro de- When a verdict was found for the defendant ; but the prothonotary 


fectu jura- did not allow to the defendant his coſts occaſioned by the attendance 


nn of his attorney, counſel and witneſſes, when the cauſe went off for 


1 Stra. 300. Want of jurors; and therefore it was now moved on behalf of the de. 
Price v fendant, that the prothonotary might review his taxation, and be 


_— In. directed to allow the defendant his coſts occaſioned by the cauſe go- 


B. R. Stan- ing off as above, that this was the practice of the court of King's 


den w. Hall, Bench, and very reaſonable. For the plaintiff it was ſaid that in 

-rong 7 this court the practice was otherwiſe, and that coſts in ſuch caſe 

95 had never been allowed here, which was agreed to be ſo by all the 
officers of the court preſent. 7 | 1 

The practice Curia : As it is the practice here not to allow coſts in this caſe, 

22 s to the prothonotary has done right, and therefore we will not order 

colts, when a him to review his taxation in this particular caſe; but for the fu- | 

ug remains ture it may be reaſonable to make the practice of this court con- 

or want of ; | 

juros, formable to that of the King's Bench, and therefore for the future 

we order that the practice be altered accordingly. The default was 

equal, for either the plaintiff or defendant might have prayed a tals, 

they both acted upon a preſumption that the practice was not to 

allow any coſts on either fide, and that ſeems to be the reaſon why I 


neither of them prayed a tales. 


Tillard verſus Skebbeare; C. B. 


Evidence; - -- O E impedit, verdict for the plaintiff; upon a motion for 3 
A copy of the Ane w trial, the queſtion was, whether the copy of an entry of an 
Auer 3 inllitution, in the Biſhop's inſtitution book, be evidence admiſſible and 
not evidence ſufficient to prove a preſentation by the patron to the living. It wi 


of a preſenta- objected for the defendant, that the preſentation under the hand and 


tion by the | n 
NT ſeal of the patron ought to have been produced, or upon evidenc 


living. that a proper ſearch had been made for the preſentation itſelf, and that 
1 Vent. 14, it could not be found; then the Biſhop's inſtitution-book ſelf 
Clarke v. (which is the next beſt evidence) ought to have been produced, but 
7 798 neither of theſe things hath been done. For the plaintiff it 3 
1. ſaid that the court will not grant a new trial in quare impedit, be- 
8 cauſe the plaintiff can recover no coſts, nor more damages than half 


an year's value of the benefice ; whereupon the counſel for the de- 
_ 5 fendant 
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endant propoſed to pay the plaintiff coſts, and to account for the 
-ofits of the living in caſe there ſhould be another verdict againſt 
- the defendant. 7% 


Curia : There muſt be a new trial; the true point is, might not 
the plaintiff have produced better evidence? he has neither produced 
the preſentation, nor ſhewn that he hath made a proper ſearch for 
it, and that it could not be found; beſides, the Biſhop's inſtitution- 
book might have been produced, which would have been better 
evidence than a copy from it, Let there be a new trial, the defen- 
dant undertaking to pay plaintiff his coſts, and to account to him for 
the profits of the living, if another verdict be found againſt the de- 
fendant, | . 8 
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CTION upon the caſe upon ſeveral promiſes for goods Iflue RP 
ſold and delivered; the defendant-pleaded miſnomer in his in abatement 


chriſtian name in abatement ; the plaintiff replied, that the _ —_ 


defendant was called and known as well by the name of the judgment 
4. L. as by the name of B. L. and thereupon iſſue was joined; upon fal * 
the trial the jury found a verdict for the plaintiff, but did not aſſeſs 1 
any damages. And now it was moved on the behalf of the plain- quiry ſhall not 
uff, that a writ of inquiry might iſſue to aſſeſs the damages; for _ no a 
that the defendant's plea being found to be falſe, the judgment to on Mon of. 
given againſt him in this caſe muſt be peremptory and final; 'h*Jury at the 


gaintt h | ? trial wh 
and there is no difference whether the plea pleaded be in bar or —.— — = 


datement; and for this purpoſe was cited Bro. tit. Peremptorie, | 
Long Ito Ed. 4. 90. b. where it is agreed for clear law, © That if . 
2 dilatory plea be pleaded to the writ, or to the count, or to tze 
action vel bujuſmodi, and they join iflue, there always, if the iſſue 


« paſs 


Hilary Term 8 Geo. 3. 1768. 


ce paſs againſt the tenant or defendant in an action real or perſona! 
ce it is peremptory to the tenant or defendant.” And the Long 5-0 Ed 

4. 90. b. ſays, © it is peremptory, be the iſſue upon matter dilato 
* or upon matter in bar,” F or the defendant it was faid, that al. 

though in real actions when iſſue is joined upon a dilatory ple: 
and tried by a jury, the judgment ſhall be final according to 1 Len. 
163. 1 Sid. 252, yet in a perſonal action as this is, there ſhall be 
a reſpondeas ouſter ; and therefore a writ of inquiry of damages can. 
not be awarded. But adh, it was ſaid for the defendant, that ſup- 
poling the judgment to be given upon this iſſue found againſt the 
defendant muſt be final and peremptory, yet the omiſſion of the 
jury-in not finding damages in this caſe cannot be ſupplied by a writ 
of inquiry of damages, becauſe if the jury upon the writ of inquiry 
ſhould aſſeſs outrageous damages, an attaint would not lie, that being 
only an inqueſt of office ; whereas an attaint would lie againſt the jury 
2 Stra. 1021. Who tried the iſſue if they had given outrageous damages in this caſe; 
1 Vent. 40. and the rule laid down in Cheney's caſe, 10 Rep. 119. is, that the 
Skin, 59 8. Court will never ex icio award a writ of inquiry to ſupply the omil- 
1 Sid. 380. fon in the finding of the jury upon the trial, in a matter whereupon 
_— 59, an attaint may be brought; and therefore if the judgment in this 
Bencham's Caſe is to be final and peremptory, the verdict is inſufficient for the 
caſe, court to give judgment upon, and a writ of venire facias de nm 

agg gh ought to be awarded. 1 
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722. pl. 14, 
15, 16, 17, | | 5 ä 10 
8 5 Curia: The firſt queſtion is, whether. the court upon this iſſue 
Caleb. 2%” mult pronounce a final and peremptory judgment, and if they muſt 
the ſecond queſtion is, whether they can ex icio award a writ of 
inquiry to ſupply the omiſſion of the jury, or whether a writ of 
venire facias de novo muſt not go; and we are all of opinion that the 
judgment muſt be peremptory, and that there is no difference whether 
the iſſue be joined upon a fact in a plea in abatement, or in a plea 
in bar, for wherever a man pleads a fact that he knows to be falle, 
and a verdi& be againſt him, the judgment ought to be final, and 
every man mult be preſumed to know whether his plea be true ot 
falſe; but upon a demurrer to a plea in abatement there ſhall be 
a reſpondeas ouſter, becauſe every man ſhall not be preſumed to know 
the matter of law, which he leaves to the judment of the court. 
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As to the 2d queſtion, We are all of opinion that a writ of i- 

quiry cannot be awarded to ſupply the omiſſion of the jury in not 

finding damages, but that a venire facias de novo muſt go; © jo 

| « where a man may have an attaint, there no damages ſhall be al- 
21 Ed. 3. 56. © ſeſſed by the court if they be not found by the juty.” 4 Laa 
2.275 245. Godb, 207. This is an afſſumpſit in which damages are the 
Liv. Aſſiſ. fo. . | 0 . : on, of 1 
$> a. b. Whole object of the writ and ſuit, and though iſſue be joined op 
bro Enqueſt fact in abatement, yet as to the defendant it is concluſive to! 
pl. 5+ intents and purpoſes, and involves the damages upon finding * 


„ 


Hilary Term 8 Geo. z. 1768. 3 369 


— 


fict againſt him, and if outrageous damages had been given an at- 
int would have laid; © In treſpaſs, the defendant pleaded an arbi- 
« trement, and it was found againſt him; the court held that in 
« treſpaſs the whole recovery is damages, which cannot be taxed _ 
« but by the inqueſt who paſſed upon the principal iſſue,” 11 H. Gola. 49. 


re facias de nos | 44 Ed 3.6 b. 
4. 57. b. A venire ft 0% Was awarded. . 
688. 


Ellis qui tam, &c. Verſus —— S. B. 


CTION upon the ſtatute for ſelling coals ſhort in meaſure, to Where a de. 
recover 501. penalty. The defendant laſt term pleaded a re- fendent pleads 


4 4 a ſham plea, 
covery in B. R. for the ſame offence, and now he moved to with- tue ne nog 


draw that plea, to plead the general iſſue, and take ſhort notice of not let bim 


trial; but per curiam the defendant has delayed the plaintiff by this en ger 


| , and plead the 
ſham plea, he has produced no affidavit that he has any merits, hears iſlue. 


and deſerves to pay the 50/. for pleading a ſham plea, ſo the rule 
. muſt be diſcharged. N 


Coodtitle, on the demiſe of Ruſſel, clerk, and two 
others, ver/us Weal, widow, and others. C. B. 


and Marſton Court in the county of Hereford, verdict for the © —_— 
plaintiff, ſubje& to the opinion of the court upon the following caſe, ae ho 
which ſtates, that Thomas Philpot the elder, great grandfather of the children of the 


leffors of the plaintiff, being ſeiſed in fee of the premiſſes in queſtion, maniac. & 


of the one part, and J. C. and W. M. of the other part, in conſide- children. 
ration of a marriage between his ſon and heir Thomas Philpot the 
younger and Jane Chin, covenanted to ſtand ſeiſed to the uſe of 
himſelf Thomas Philpot the elder for 14 years for raiſing portions for 
the daughters of the marriage, remainder to the uſe of Thomas Phil- 
bet the elder for life, remainder to the uſe of Thomas Philpot the 
younger, and of ſuch child or children of his body upon the body of 
the ſaid Jane to be begotten, in ſuch manner and form, and for ſuch 
ſtate and eſtates in fee or in tail, upon ſuch proviſoes or conditions, 
and paying ſuch legacies or proportions to the other children of the 
laid Thomas Philpot the younger, as he ſhould by his laſt will and 
teltament in writing, or by any other writing under his hand and ſeal, 
n the preſence of two or more credible witneſſes, nominate, appoint, 
mit, expreſs and declare; and for want of ſuch nomination, ap- 
pointment, limitation or declaration, to the uſe of the heirs of the. 
body of the ſaid Thomas Philpot the younger, on the body of the ſaid 
Jane to be begotten ; and for want of ſuch child or children or iſſue, 
| 1 ls | to 


Nejectment, of three fourth parts of certain lands in J rebandy Power under | 


by indenture of the 2d of February 1666. made between himſelf bt io hol - 


to 


- 
—_ 
" aa Lr D * * * 1 
mm 7 A ˙ꝛÄ Rr 8222 = a 8 N 
— * we — — — = — 2 
— CS, — — i — 
= „ 
3 2 22 — —_ 4 : b 2 


a renn * * N 
R ee es as wok 


- 
—— 


r 


— 


15 
I 17 
1 
TIS" 
1 
1 0 
hg wv: 
1 
#. 
+ »% 
r 
8 Is 
12 
1 
3 
den 
5 4 
„ VR NT 
. 
* Q 
: Ly ' BY 
_—_ 0! : 
A : 7 
. a: 
1 1 
* 40 
2 
SL 
z "18 
. 
„ 
= 
by G 1 'Y 
o g A 
11 LP 
. 
us) 
+2 F 
N. 11 
LN 
8. 7 * 10 
3 4 4. 
4 Wh 
WY 6 
4 * Sv, by 1 
nn ; 
7 4 
+ + 
| 1 1 
. | 
be * r 1 re 
* ** 
} » i 4 41 
= 0 1 7 
_ T5 
_ 4 
KY 
__ ! 165 
1 $i 
4 Ty 'l 
= »# 245, 
4 1 9 
* * 1 
n 
r 
2 . 
5 : ! 
3% , ” 
n 1 
7 1 
2 a 
« [1 
1 4 * 
n 
. * 
Bl 
487 
"qt "4 
i N 
$4 15 
— x 4 þ 
"LES 15 
74 1 
n 
i» © Bd: 
; * os 
; . 
. 
F Tx 1 9 A 
LA C 2 p 
2133 1 
1 
TE" x 
n 
einn U 7 
F Fe; 8 
1 * 5 
74 . 991 -& 
1 # 
\ #3 # nd 25 
"51-4... 
& 149 5 
1 46 
M3 TREAT 
7 jt 
e 
3 % bs / 
$3 =o #3 
IN. "i 
14 9 
18 8- 
1 18 
56 + 0 
'x% >} 
£38753 5 
— $60" 113+ 9 
; + be 
VS + 5 by 
1978 
5 PE . 
F j 
2 2; © 
e 
*. FH 
a, 1 1 
by 
* 
«© . 
7 . 
2 
1 
S. 
1 : 
431 
* 1 
I 1 
i 
"©4190 
1 
+ : 
- a bo * 
- 
* {3 >, : 
7 1 
* 4.8%. 31 
iN | 
a] 45 
1 
2 5 
4 
14 
11 
1 
13 
n 
1 
An 
1 
* 
11 41 
1198 
N 
bal? 
Jin 
* 
* 1 
A 
* 
10 
31 1 
in 
7 . — 
15 $5 : 
« * 
=_ 
OI 
. = 
is Di K 
+ SERIE 
= 4 Y 
. 
r 
4 ! 
* 7'®.. £ 
"i : 
” 85 72 4 
14%: 1 
$1 "344 4 : 
a 1'F 
IS? . 
2 45 
t 
$$; % 3 
in 
1 Is 
} A 
8 Y 2 ” 
aF. g 
: | a4 9 
\ 44 4 * 
1 4 
KS: 
3 255 "1 
. 
> wit 
, * K 
| 2 
1 


* 
14 
. 
5 
41 
3.1 
i Ys {1 
2 5 
- 
A 
* 
2 
£ 


— — 4 
Tran SS 
* — 


= Frm = =. 
=_ \ —ͤ— + = _ 
OTE PR — 
* 4 "5. bs By ey — _ TI 
r = — — — 
— 2 — 2 — q * 2 * 


—_ l 

— ES pore SH no , * 
5 2 - = 7 

2 EA, SIE BI FH X 

» 7 2 2 Fa 


* — — 2 . - 4 
P 0 Ch ge — 
_— — _ _ _ 
_ — yo — 
ee 5 5 - 
_ ares - _ Wn 


= 7 * * 2 = of — 
i” _ 2 — > 1 4 — we 4. — — om * J 4 y 
; ; 7 Cy * 24-4 5 5 — 6 e — 2228 er , 3h 2 
1 2 2 D 1 * * ö CO SET er — ä "YR bg > r I 4 * Laer * — 7 — 
* O of 2 7 2 . Fe; — - — 2 N 5 od 2 * 4 
my 2 * 7 2 - "1 As ae ties 4 * — * « "I 
9 * 4 1 *. a — 2 8 . - l ws PA 8 ö 22 I ö * R P 1 _- 5 L = * . . 
1 2 by 4 — * _ = * 3 a LY your 4 "200.1 L tD, . ie iS nr tee ip rey r r * 3 
4 A 2 * 2 - 4 A — —— . S — — 7 - as et n 2 23 — 
— 2 - 2 K. 58 — — — — J _ * rr Oo — Re-enter, 5 SM Bt, kt nt 292 — Ces Cha. pens . 
oe eget ern or OE oO ET OP Tots Fur Se ur? ne ⅛˙—1— SGI * — bs ns — 
7 * : 7 r "» * . — 2 - bs . — v Yee 4 I E * 
© % Ei — res <& Mrrir Si- -p A : ; 


2 


—_—- 
—_— 


\ —_—_ = \ Ty — > 
1 — — — — CE ND 
—— . ww * A . Fra, nog ES 
EI —— —— — 2 1 n 1 
— by r Tye erby E — . ̃ ©: — a — — — r r - — — 
1 1 : . l 5 * N 5 
K 2 * 2 Ry 8 - — hy a n — ͤ L 1 2 — 8 - 
208 >. * _ "> M0 "5? = — _ — - r 
8 F — 
— : 3 2 bs Bam nn . — Le INESEES 2 —— oC a een - 


ht 
1 


* me * * _ * 
— ——— — ＋ — 
3 1 >. : 

. — PE”. at. 2 


p 6 — 3 
r r 6 rr „ 
. hen, 5 | Saba 2 F e as ME a 8 THE, 


M Tens Gen T0 


2. 3 28 985 ' 

"= 

— 8 A; 4 2 * —— 
— LIL Bog 


to as uſe of the heiis of the body of the ſaid Thomas Philpct * 


younger, lawfully to be begotten, remainder to the right heirs of the 
ſaid Thomas Philpct the elder, his heirs and aſſigns for ever, 


Thomas Philpct the younger, the grandfather of the leſſors of the 
plaintiff, had iſſue by Jane Chin, Richard, Thomas, Jobn and Mar) 
and by his will of the 22d of June 1688, reciting his power unde; 
the ſaid ſettlement, deviſed the premiſſes in Trebandy and Marſir 
Court, and did thereby limit and appoint that the ſame ſhould te. 


main and come to his ſon and heir Richard Pfilpot and the heirs of 


| his body begotten for ever; and for want of ſuch iſſue, to the right 


heirs of the teſtator Thomas Phrlpot the younger; Thomas Philpet the 
elder died in 1682. whereupon Thomas Philpot the younger entred, 
and afterwards died ſeiſed in 1695, upon whoſe death Richard his 
ſon entred, and afterwards died ſeiſed in 1708. without iſſue. J 
mas, the ad ſon of Thomas the grandfather of the leſſors of the plain. 
tiff died young without iſſue; John the 3d ſon upon the death of hi 
brother Richard entred in 1708. and by his will of the 28th of 
January 1744. deviſed the premiſſes in queſtion to Hugh Ruſſel hi 
nephew, who was the eldeſt ſon of Hugh Ruſſel, who married Mary 
the ſiſter of the teſtator John Philpot, and afterwards the ſame te- 
ſtator John Philpot died without iflue in 1748. 


Mary, the ſiſter of John Philpot, and daughter of Thomas Phil, | 


the grandfather of the leſſors of the plaintiff, had iſſue by Hugh Ru- 


ſel, the faid Hugh the deviſee of John, and Richard, Thomas and Mi- 
liam Ruſſel the leſſors of the plaintiff, and a daughter Mary now l- 
ving, and John Rufſcl, who died in the life-time of his brother Hugh; 
the eldeſt brother Hugh, on the death of his uncle John Philper, in 
1748. entred, and by bis will deviſed the premiſſes in queſtion to his 
nephew Thomas Ruſſel, eldeſt ſon of his late brother John, whole te- 


nants the defendants are; and afterwards the ſaid teſtator Hugh Ri/- 
fel died 176 5. without iſſue. 


The queſtion is, whether the contingent remainder to the uſe ot 
the heirs of the body of the ſaid Thomas Philpet the younger, upon 
the body of Jane Chin his intended wife begotten, created by the 
deed of ſettlement of the 2d of February 1766. hath been in any 


manner deſtroyed or barred. 


Curia: This is a covenant to ſand ſeiſed to uſes, and therefore 


we can give it the moſt liberal conſtruction, according to the intent 


and meaning of the covenantor, which plainly was, that his fon 
ſhould have power to limit the premiſſes to his children of the mi- 
riage in fee or in tail, as he ſhould think fit; the 1ſt queſtion there- 
fore is, whether Thomas Pliipct the younger has in fact made al 
appointment to any of his children of the marriage in fee; if he has 
the whole fee is gone, and the ſettlement could never take pon 

| 20), 
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FF Suppoſe his appointment is not an appointment of a fee, then 


the queſtion is, whether an eftate-tail appointed is a compleat ap- 
pointment within the power? 


1/t, The children of the marriage are the ſole objects of the ſet- 
tlement; and we are all of opinion, that Thomas Philpot the youn- 
ger has not appointed the fee to any of his children, for he has de- 
viſed the premiſſes to his fon Richard in tail general, with remainder 
in fee to bis own r1ght heirs, and his own right heirs might not have 
been any of his children of the marriage, fo that this is not an ap- 
pointment within the power, which is wholly confined to the chil- 
dren of the marriage. 


2dly, We are of opinion that the appointment of an eſtate-tail to 
Richard is not ſufficient to defeat the ſettlement, the intent whereof 
js plain and clear; the old man the covenantor meant that the father 
ſhould have power over the whole eſtate, and to diſpoſe of it among 
his own children as he thought fit, to keep them dutiful to their 
parents; as if he had ſaid, © if you think fit to diſpoſe of the cole 
* eſtate, do it in ſuch manner as you pleaſe, but you ſhall difpoſe 
* of the whole among the children of the marriage; if you do not, 
the ſettlement and the remainders therein ſhall take place” this 
is the true meaning of the deed of ſettlement, and we do not confine 
ourſelves to the mere words of it. wp 


We are clear of opinion that the contingent remainder to the heirs 
of the body of Thomas Philpot the younger, upon the body of Jane 
to be begotten, has not in any manner been barred, defeated or de 
ſtroyed; and the poſtea muſt be delivered to the plaintiflklñfl. 


Beal ver/us Langſtaff nd his bail. C. B. 


T fidavit that the bail entred into the recognizance at the in- Promiſe to 
ſtance and requeſt of the defendant's attorney, who in conſidera- wo 3 
tion thereof promiſed to the bail to ſave them harmleſs, notwith- court will not 
landing which promiſe their goods were taken in execution on a oe 3 
. | . ſummary way, 
judgment upon the bail-bond for 170/. and upwards; and now it and when an 
was moved that the defendant's attorney might be obliged to make affidavit has 
the bail ſatisfaction for the value of their goods taken; but per cu- 27 fee ang 
am this is only a breach of a parol promiſe, and we cannot inter- be taken off 
fre in a ſummary way, here being nothing criminal, but you muſt the fle. 
bring your action; ſo the bail took nothing by the motion; then it 
was moved that the bail might have the affidavit returned to them; 
but per curiam, it has been read, and is now filed and become a 
cord of the court, and cannot be taken off the file. 
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HE defendant's bail, and ſeveral other perſons, made an af- Upon a para! 


led, it cannot 
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5 Hilary Term 8 Geo. 3. 


—— 


In the Common Pleas. 


Nola; Eaſter term in the 8th year of King George the zd, begun 
upon the 2oth day of April 1768. when this court declared that from 
this day forward all meſne proceſs ſerved upon the return day there. 


of ſhall be deemed regular, agreeable to the practice of the court of 
King's Bench. 


Eaſter Term 


8 Geo. 3. 1768. 


Hewit and others, aſſignees of Bibbins and other 
| bankrupts, ver/zs Mantell, C. B. 


Acer the in- 57¹ B BIN and others before they became bankrupts brougbt an 
wo pang the action upon the caſe upon ſeveral promiſes againſt the defen- 


plaintiff be. dant Martell, and obtained an interlocutory judgment by ni 
3 dicit, againſt him in Trinity term laſt, and thereupon a writ of in- 
terwards pro- quiry of damages was awarded, returnable in Michaelmas term laſt; 
_ ceeds to final on the 8th of September laſt, before the writ of inquiry was executed, 
9 the then plaintiffs Bins and others became bankrupts, a commil- 
bring a ſcire ſion iſſued, and the now plaintiffs Herit and others were choſen ab | 
e , ſignees; and afterwards the bankrupts Bibbins and others proceeded 
| upon de. to execute a writ of inquiry of damages, and to final judgment in 


murrer judg- Michaelmas term laſt, and thereupon recovered 648/. 75. for dami- | 
_ the ges in toto; whereupon the aſſignees, the now plaintiffs, for the be⸗ 
Sec. gefit of themſelves and the reſt of the creditors of Bibbius brought 1 
feire facias againſt Mantell, to ſhew cauſe why they ſhould not hae 
execution upon the ſaid judgment againſt him, returnable the firſt 

return in laſt Hilary term; to which Mantel! in that term pleaded 

the whole matter before ſtated, in bar, and prayed judgment if the 

aſſignees ought to have execution againſt him fer the damages 0 

the ſaid judgment; the afſignees demurred generally to this plea, and 

Mantell joined in demurrer. | 
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1, It was objected for the defendant that the moment when Bib- 
4ins's became bankrupts, the debt owing to them by Mantell was 
veſted in the aſſignees, and therefore the proceedings of Bibbins's to 
execute the writ of inquiry, and to final judgment after they became 
bankrupts, was contrary to law and the ſeveral ſtatutes of bankrupt, 
and that the afſignees ought to have ſued out a ſcire facias upon the 
interlocutory judgment obtained by Bibbins's againſt Mantel! in Tri- 


nity term laſt,” for him to ſhew cauſe why the aſſignees ſhould not 


have a-writ of inquiry of damages, and be at liberty to proceed to 
recover final judgment thereon for the benefit of themſelves and the 
reſt of the creditors. 2. It was alſo objected that bankruptcy before 
the final judgment was an abatement of the ſuit, that Brbbins's were 


then dead in law, and could not proceed one ſtep further. 


For the plaintiffs the aſſignees it was anſwered, I/, That all the 


benefit of creditors, and that a bankrupt may act for their benefit, 
although he cannot do any thing to the contrary. The judgment 


hath been fairly obtained, and the preſent writ of ſcire facias ſhews 


the aſſent of the aſhgnees to what the bankrupts have done in pro- 


Hilary term B. R. the parties were at iſſue, and notice of trial was 
given; before the trial Priddle became a bankrupt, and Mrs. Pritch- 
ord was choſen aſſignee; the court upon motion permitted the trial 
to go on in the name of the bankrupt Priddle, upon the aſſignees 


undertaking to pay the coſts of ſuit in caſe a verdict ſhould be given 
tor the defendant. Alexander Holt recovered a judgment, anno 17 


Car, 2. againſt the defendant, and had a zeſtatum ſcire facias to the 


tertenants ; they appear and plead, and there was a verdict againſt 
them at the aſſizes in Suffolk, and judgment thereupon ; afterwards 


Holt became a bankrupt, and the commiſſioners aſſigned the origi- 
nal judgment to Plummer, who in Michaelmas term 7 W. z. moved 


out bringing a new ſcire facias (quod nota ſays the reporter) 5 Mod. 
88. Plummer v. Lea, which caſe ſhews that the courts will give the 


Creditors all the aſſiſtance they can for the ſpeedy recovery of debts 
owing to the bankrupt, without turning them about. A man has 


judgment in debt, then becomes a bankrupt, and afterwards fues 
out execution; the money is levied and brought into court, the aſ- 
ligne moves that it may not be paid to the plaintiff the bankrupt, 
ſurmiſing that the judgment was aſſigned to him; the court detained 
the money until the aſſignee brought a '/cire facias to try the bank- 
Tuptcy ; from this caſe it appears that if it had appeared on record 
to the court that the plaintiff was a bankrupt, they would have or- 


ſtatutes concerning bankrupts are one ſyſtem of laws made for the 


ceeding to final judgment. In the caſe of Priddle v. Thomas laſt 


the court that it might be entred to intitle him to the benefit of the 
judgment upon the ſcire facias, which was ruled accordingly with- 


dered the money to be paid to the aſſignee; in the caſe at bar it 


*Ppears by the defendant's own plea that Biobins's are bankrupts, and 
5 C 
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d ob oo io, We 
* —— 


executed, the defendant moved to ſtay the proceedings; the p 


debtors act, and having aſſigned his debts and effects for the bene. 


whether the aſſignees ought not to have ſued out a ſcire facias upon 


ſignees in this caſe; courts of law have interfered equitably in many 


whether Mantell is in execution at the ſuit of Bibbins's, or the ac 

ſignees, it can make no difference to him. After a writ of Inquiry 
la! ' 

ſince the action brought having been diſcharged by the _ 


fit of his creditors, the court refuſed to make any rule, and ſaid the 
action brought before the diſcharge and aſſignment muſt proceed 
Hedley v. Brown, 2 Barnes 308, This caſe ſhews that the court per. 
mitted the aſſignee for the benefit of the creditors to proceed in the 
name of the debtor to recover judgment in his name. 


Wilmot Chief Juſtice: When a motion was made in the cauſe of 
Bibbins v. Mantell in laſt Michaelmas term, I had ſome little doubt 


the interlocutory judgment, but upon further and more mature con- 
fideration I think we may, with juſtice, give judgment for the af. 


caſes of bankrupts, and if they can ſee upon the face of the whole 
record that the aſſignees are intitled to recover, they will uſe their 
utmoſt ſagacity and a/iutia to give them judgment; that they ate 
intitled to this debt is as clear as the ſun, and the bankrupt has no 
right to receive this money; therefore unleſs we are bound down by | 
the rules of law and former determinations, we will not turn the 
aſſignees round; it is truly ſaid that the ſtatutes of bankrupt form 
one body or ſyſtem of law made for the benefit of creditors, and 
every act done by the bankrupt for the benefit of his creditors, the 
courts will liberally conſtrue to be right and juſt, but contrary of 
acts done to the injury or diſadvantage of creditors. It has been ob- 
jected that the right and property of this debt was fo abſolutely di- 
veſted out of the Bzbbins's when they became bankrupts by the ſti- 

tutes, that they could not ſtir one ſtep further in the cauſe againſt Mar- 

tell; in anſwer to this it appears on this record that Bibbins's had ob- 

tained an interlocutory judgment, and the court awarded a writ of 

inquiry before the bankruptcy ; the defendant Mantell afterwards 

had no day in court, nor could he afterwards plead any thing to 
the action; the taking the inquiſition and entring final judgment 
were only the concluſion and neceſſary conſequence of the interlo- 
cutory judgment, for the court themſelves, if they had fo plealcd, 

might, upon the interlocutory judgment, have aſſeſſed the damages, 
and thereupon given final judgment before Brbbins's became 
bankrupts, and the inquiſition is only a matter of courſe taken t0 

inform the conſcience of the court. There is no foundation to i 

that the bankruptcy was an abatement of the ſuit againſt Mantel 
for ſuppoſe the effects of the bankrupts ſhould amount to pay 2% 

in the pound and more, ſurely they might afterwards proceed c 

final judgment; the final judgment cannot be void, for the inter 

.cutory judgment intitled Bibtns's to recover ſomething, which by 

2 Ee 


W 


TY * — m_—_— : . 


l 


Feaſter Term 8 Geo. 3. 1968. 375 


the inqueſt was aſcertained ; the aſſignees by bringing this ſcire fa- 
dias, have expreſſly affirmed the act of Bibbins's proceeding to final 
judgment. There is no doubt but a ſcire facias lies upon an inter- 12 Mod. 


locutory judgment; and it was objected that the aſſignees ought low v. Tu- 


to have taken up the cauſe at that period, but if they had, 

this plea does not lie in the mouth of the defendant in anſwer to 

the aſſignees; indeed if the bankrupts themſelves had brought 

a ſcire facias, this plea might have been good, becauſe after 

they became bankrupts, perhaps they could have no legal right to 

have execution ; upon the whole, the defendant's plea diſcloſes ſuch i Mod. 93. 


facts as ſhew the aſſignees ought to recover, and therefore I am very 


clearly of opinion they muſt have judgment. The caſe of Pridale 
and Thomas is not ſo ſtrong as this. | 


Bathurſt Juſtice : The action certainly doth not abate upon the 
plaintiff's becoming a bankrupt, nor doth it abate if a defendant 
becomes a bankrupt; we here muſt look on this judgment as a right 
judgment while it remains unreverſed by another court, we cannot 
fay that a judgment of our own pronouncing is nul and void in law. 

judgment for the aſſignees per curiam, abſente Gould ]. 


I 'N replevin, the defendant avows under a diſtreſs for rent due from Leſſee ſor 


the plaintiff to him upon an affignment of a leaſe of a term for bay why, 


years to the plaintiff, in which aſſignment there is no clauſe of di- cannot diftrain 


ſtreſs; the ſingle queſtion is, Whether this is ſuch a rent for which for rent. 
a diſtreſs lies, there being no reverſion in the defendant. It was ſaid 
tor the defendant that although rent be incident to the reverſion, yet 
it is not an inſeparable incident, and therefore it may be ſevered from 
the reverſion; and although there is no clauſe of diſtreſs in the aſſign- 
ment of the term, yet the rent reſerved thereupon may be conſidered 
as a rent-ſeck, and diſtrained for by the ſtatute 4 Geo. 2. c. 28. ſec. 5. 
and that it appears clearly to be the intent of the parties that the plain- 
tiff ſhould pay rent to the defendant ; this caſe was ſo clear, that the 
court gave judgment for the plaintiff without hearing his counſel, 


Curia: There are two ways of creating a rent; the owner of 
the lands either grants a rent out of it; or grants the lands and re- 
ſerves a rent; there is no ſuch thing as a rent- ſeck, rent-ſervice or 
rent charge iſſuing out of a term for years. Bro. Dette, pl. 39. cites 
43 Ed. 3. 4. per Fynchden Ch. Juſtice C. B. If a man hath a term 
lor years, and prants all his eſtate of the term rendring certain rent, 

e Cannot diſtrain if the rent be in arrear ; this caſe is law and in 
point; therefore if the avowant will recover what is owing to him 
tom the plaintiff, he muſt bring his action upon the contract. 

Judgment for the plaintiff per totam curiam. 
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276 Eaſter Term 8 Geo. 3. 


Smith ver/us Cattel. C. B. 


Adlion for (OPECIAL action upon the caſe, wherein the plaintiff declares 
: N that whereas by the laws of this realm no perſon ought to be ar. 
court when no Teſted without a probable cauſe, yet the defendant falſly and mali. 
more than cjouſly, without any probable cauſe in the court at Daventry ſued 
3 out a precept againſt the plaintiff in an action upon the caſe, which 
the defendant falſly and maliciouſly cauſed to be indorſed for bail for 
21. 145. againſt the plaintiff, and thereupon. cauſed the plaintiff to 
be arreſted and held to bail for that ſum; and the plaintiff avers that 
„ he only was indebted to the defendant in 305. and no more, and that 
i the defendant had no right to hold him to bail by the law and cu- 
5 ſtom of that court for that ſum, whereas he maliciouſly held the 
plaintiff to bail for 21. 145. in order to oppreſs him, to his damage; 
upon Not guilty there was a verdict for the plaintiff; and now it 
was moved in arreſt of judgment, that it. did not appear upon the 
face of the declaration. for what ſum the. court at Daventry could 
hold to bail; but per curiam, ſince the ſtatute of 12 Geo. 1. for pre- 
venting frivolous and vexatious arreſts, no perſon can be held to bail 
in an inferiour court for leſs than 40s. and here it is averred that no 
more than Jos. was due to the defendant, and that he had no cauſe 
of action whereby by the law or cuſtom of the court at Daventry the 
. Plaintiff ought to be held to bail; the declaration is well enough; 
the ſting of all theſe kind of actions is malice and falſbood, and in- 
jury done in purſuance thereof; Judgment. for the plaintiff. 
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Rogers ver/us Payne. C. B. 


. for'] covenant, breach aſſigned for non-payment of a ſom of money; 

payment of J the defendant pleads a diſcharge (in the nature of a releaſe) with- 

| money cannof out deed, in ſatisfaction of all demands; upon demurrer it was ob- 
be diſcharged , 1 | OS. rr EL 

| without deed jected for the plaintiff}, that the plea is ill, for that a covenant 10 

pay money which is by deed, cannot be diſcharged without deed. 

Velv. 192. 6 Rep. 44. 4. Blake's caſe ; and of that opinion was the court, and 

ro. Jac. 254. gave judgment for the plaintiff, 9 


Drage, Eſq; ver/as Brand. C. B. 
TY defendant's leaſe of a farm belonging to the plaintiff, Debt for a 


ending at Lady-day 1766. and being defirous to hold the farm pevalty in ar- 


another year, articles of agreement were executed between the plain- — _ 
tiff and defendant, dated the 26th of Marth 1766. that the defen- ſeis damages 


dant ſhould hold the farm from the 2 5th March 1766. for one year Pon the 


longer, and the defendant thereby agreed to hold the fame for that 64. Sig 


ed, according 


term, and not to cut any tree or trees growing thereupon under the to the ftat. of 


penalty of 5001. and would leave the fences in good repair; the de- 32 | E 


{endant having very much miſuſed the farm, and cut down almoſt ſhal not 


„ 


for the penalty of 500 J. and alledged that the defendant had cut fas, — — 
down a great many trees (mentioning them) and that he did not ſhall be a- 
leave the fences in good repair, whereby an action hath accrued to #44 

the plaintiff to have and demand of him the ſaid penalty of 500/. 

Upon nil debet, there was a verdict for the plaintiff, that defendant 


owed the debt, and they found one ſhilling damages, and 40s. coſts, 


every tree growing thereupon, the plaintiff brought an action of debt find the debt; 


Whereupon it was moved for the defendant upon the 8th and gth. 
of V. 3. cap. 10. that the jury ought to have taken into conſidera- 
tion and aſſeſſed the real damages done to the farm, upon the breach 
aſſigned in the declaration, and if this verdict is to ſtand, the plain- 
tiff may take out an execution for the whole penalty of 500/. and 
his coſts, and the defendant will be obliged to go into chancery to 
ſeek relief, which the ſtatute was made to prevent. After hear- 
ing counſel on both ſides, and time taken to conſider, the court was 
of opinion that a venire facias de novo ought to be awarded; that the 
ſtatute was made for the benefit of defendants, that the plaintiff was 
bound down by the ſtatute, and obliged to aſſign as many breaches 
in this caſe as he pleaſed, that the damages might be aſſeſſed by the 
Jury upon each breach; and it is not in the plaintiff's election to 
take a verdict for the whole debt, as he has done in the preſent 


caſe; and there muſt go a venire facias de novo, the verdict being 
defective. io | 


Bibbins 
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Eaſter Term 8 Geo. 3. 1968. 
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Bibbins and others ver/us Mantell a priſoner. C. B. 


Final judg- "JF * HE plaintiffs having proceeded to final judgment in last 
; —— 1 Micbaelmas term, when the defendant was a priſoner, and 
Mickeelmas the plaintiffs not having charged him in execution in laſt Hil 
term laſt, the term, according to the rule of the court, it was now moved on the 
TH ben behalf of the defendant that he might be diſcharged out of priſon bj 
| bankropts, .ſuperſedeas ; to which it was anſwered and admitted, that the plain. 
—_— tiffs did proceed to final judgment againſt the defendant in laſt M.. 
| 3 him in chaclmas term, but the plaintiffs being then bankrupts could not le. 
execution in gally charge him in execution, neither could the aſſignees under the 
r commiſſion of bankrupt charge him, without firſt ſuing out a ſcire 
prevented by Facias to ſhew cauſe why they ſhould not have execution upon the 
the defen- judgment againſt the defendant, which they accordingly with due dil. 
_ you © gence ſued out returnable the firſt return of laſt Hilary term, to which 
- facias, the defendant-pleaded a plea which was held to be bad upon a de. 
murrer, in this very term, (ſee the caſe of Heuit & al Afignees, c. 
v. Mantel before) and therefore the defendant himſelf by pleading a 
bad plea has hindred the aſſignees from charging him in execution in 


laſt. Hilary term, which they might have done if he had not pleaded, 
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Curia: Bibbinsis the bankrupts could not charge the defendant in 
execution in laſt Hilary term, becauſe the aſſignees were intitled to 
the benefit of the judgment, had then brought a /c:re facias upon it, 
and, if Mantel has any lands, (which he may have for any thing we 
know) they may perhaps chooſe an Elegit againſt his lands, and not 
to charge his perſon in execution; the rule to ſhew cauſe why the 
defendant ſhould not be diſcharged by Superſedeas was ' diſcharged, 
the aſſignees having proceeded with-due diligence, | BEY 
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Denny ver/us Trapnell, Eſq; C. B. 
An inquiſition + th ESPASS for taking and carrying away an anchor of the 
2 plaintiff at Ipſwrch, of the value of 61. judgment by nil dict 
ſheriffs extra- Was of laſt Hilary term, and a writ of inquiry of damages executed 
8 ſer .in the laſt vacation, April the 14th (returnable the firſt return of 
high deri the preſent term) before two perſons under-ſheriffs extraordinary 
can appoint appointed by deputation under the hand and ſeal of the high ſheriff 
ee Pages of Suffolk for that purpoſe; the jury aſſeſſed 771. for the plaintiff's 
ſheriff extra- damages; this term began upon Wedneſday the 20th of April, and 
ordinary. upon Saturday the 23d, being the 4th day in term, at 3 o'clock 
the afternoon the plaintiff might have ſigned final judgment if he 
had pleaſed, but not having ſo done, the defendant on Monday the 
26th of April moved the court that the inquiſition might be ſt 


4 alide 


2 2 1 FY 


appoint twenty two, or any other number; 2dly, Becauſe the da- 
mages of 771. aſſeſſed for an anchor worth no more than 61. are 
excefſive.; whereupon a rule was made to ſhew cauſe why the 
inquiſition ſhould not be ſet aſide ; upon ſhewing cauſe for the plain- Ir 6,1 b 
tiff it was objected that this motion was like a motion in arreſt of ment be nor 
judgment, or for a new trial, and therefore the defendant not coming dene igncd, 

to move it within the firſt four days in term, according to the courſe fe; agde an 

of the court, this rule ought not to have been made; ſed non allo- inquiſition | 

catur, per curiam the defendant made the motion before final judg- or XY os - 
ment was ſigned, and ſo came ſoon enough. 2d/y, It appeared by "Rs 
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term after the 


affidavits on the behalf of the plaintiff, that he was a fiſherman, that writ of in- 
his veſſel was lying at anchor in the port of Ipſwich, and ready to te. a 
fail in order to fiſh for ſprats, that ſuch fiſherman, in the ſprat ſea- 

ſon, can get 20/. per week clear; that the defendant diſtrained the 

anchor worth 61. for a toll of 8 d. pretended to be due for ever 

filhing veſſel there, and that by the taking away the anchor the plain- 

tif was delayed in his voyage above two weeks, and that the de- 

fendant upon the executing the writ of inquiry made a defence, and 

therefore it was ſaid the damages were not exceſſive; zah, It was 

fad that the practice of appointing an under-ſheriff extraordinary 

upon ſuch occaſion as this, had been often allowed by the court of 

King's Bench; and 4h, That the plaintiff's moſt material wit- 

neſs was gone to ſea, and he did not know when he would return, 

and therefore the inquiſition ought not to be ſet aſide. For the de- 

fendant it was replied, that the practice of the King's Bench of al- | 
lowing the appointment of one under-ſheriff extraordinary was right _ 3 
enough, but there is no inſtance of an appointment of Zo under | 
ſheriffs extraordinary in one cauſe ; and that the defendant would ad- 
mit the evidence before given by the now abſent witneſs, i 
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Curia: We {hall ſay nothing as to the damages, whether they are, 
or are not exceſſive; there is no inſtance of deputing two under- 


ſheriffs extraordinary to take an inqueſt, for if the high ſheriff may 


| appoint two, he may appoint twenty or more, if he can exceed one, 

, no line can be drawn to limit the number; beſides, it appears that SET 
tie ſworn under-ſheriff lived in the fame town, and therefore the _ 
f writ of inquiry ought to have been executed before him; let the in- 

quiſition be ſet aſide, and the writ of inquiry be executed before the 

1 Judge at the next aſſizes for the county of Suffolk, and the evidence 

, of the abſent witneſs be admitted at the defendant's requeſt. 

q oe nt Leigh for the defendant ; Serjeant Fer for the plain- 
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Garratt verſus Mantell a priſoner. C. B. 


A priſoner 'ULE to ſhew cauſe why the defendant ſhould not be diſcharged 
r uy out of cuſtody by writ of ſuper ſedeas, the plaintiff not having 
plaintiff is not Charged him in execution according to the courſe of the court; upon 
- obliged to ſhewing cauſe it appeared to the court that final judgment for 6000 / 
„ debt, after a verdi& was ſigned and entred in the vacation after laſt 
2d term after Michaelmas term, that upon the 27th day of January, the Ath day 
judgment, in the laſt term, the defendant was brought up in order to have been 
charged in execution, but a writ of error was then brought and al- 
lowed, but no bail was put in thereupon until the zoth of January, 
that an injunction bill was filed by defendant againſt the plaintif, 

but no injunction was ſued out, 


-for a plaintif Curia: The: plaintiff ſhall have the whole, vig. every day of the 
"ſhall have ſecond term after final judgment ſigned, to charge a priſoner in ex- 
5 ecution, and it appears the defendant has hindred the plaintiff from 
to charge a ſo doing, ſeveral days in the laſt term, by bringing a writ of error, 


priſoner. therefore the rule muſt be diſcharged. 


Freeland verſus Hunt. C. B. 


After a de- I N covenant, on a deed of aſſignment by the defendant of parti 
e 5 cular debts, and he covenants that none of thoſe. debts were {a 
. quiry, the tisfied ; judgment by default, and a writ of inquiry executed ; a fa- 
werf not tal miſtake being now. found out in the declaration, it was more 
take advan. that the interlocutory judgment might be forthwith entred upon re- 
tage of a Cord agreeable to the declaration delivered, and the roll be brougit 
22 the into the proper office, and that the defendant might have four days 
leclaration. — * . . | . 

to move in arreſt of judgment after the roll is brought in. Upon 

ſhewing cauſe it appeared that the defendant attended the execu- 

ting the writ of inquiry by counſel, and croſs examined the plain- 


-tiff's witneſſes. 


Curia : We lament: that entries on the roll are not made at tht 
times when they ought to be made; the rule muſt be diſcharged 
| becauſe the defendant did not rely on the miſtake, but has made! 
.defence on the executing the writ of inquiry. 
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Trinity Term 8 Geo. z. 1768. 


In the Common Pleas. 


Nota; Trinity term in the 8th year of King Geo. 3. began on the 
za day of June 1768. when the court ordered, that upon proceſs 
*eturnable the fir/t, ſecond, or third return of any term, if the plain- 
tiff declare within four days before the end of the term, the defen- 
dant ſhall plead without an imparlance. _ je 


Troy Term 
8 Geo. 3. 1768. 


lt at. 2 Py” 


A 0 
ITY l 4 e A 22 — 4 — enllooes 


Bates vers Barry, Eſq; $ #83 - 


HE plaintiff brought a former action againſt the defendant, 
held him to bail for 701. declared againſt him in an action 


defendant's hand and ſeal, not ſtamped, and the cauſe be- 
ing at iſſue, the plaintiff's attorney found out he had made a miſtake 
in declaring in an action upon the caſe, the writing being made and 
executed in Ireland, where no ſtamps are neceſſary, was a good deed 
and the plaintiff ought to have declared in covenant, therefore he diſ- 
continued that action upon payment of coſts; and having now 
brought this ſecond writ for the ſame cauſe of action, and arreſted 
the defendant a ſecond time, whereupon the ſheriff hath returned a 
cept corpus; it was moved that the defendant might be diſcharged out 
of the cuſtody of the ſheriff upon entring a common appearance; 
ior that it was oppreſſing and harraſſing the defendant to arreſt him, 


and oblige him to put in ſpecial bail twice for the very ſame cauſe of 
„„ 


Curia: This ſeems to have been a mere miſtake, and not done 
with any intent to oppreſs or harraſs the defendant ; if any ſuch in- 
tent had appeared, the court would certainly have diſcharged the 

| 3 defendant 
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A defendant 
was held to 
; . bail a ſecond 
upon the caſe upon a ſpecial agreement in writing under the time for 'the 
ſame cauſe of 
action, after 
plaintiff had 
diſcontinued 
the firſt writ, 
by reaſon of a 


. a k ——— — 3 
* a re ay er, DIES: | : 
— * Foe 1 ES "FR We. — * — © - - — 
. — r * — — W 2 SD — — 2 — 2 XS 
25, © £ 2 "= S > : * - by S ron en tee _—_ 2 — 

— — - 8 E * ets wo, IC ons 2K C <5 REES — he > — 
* ge i 2 SORE 2 — —— - — e — 
2 — —— ; 5 A. d ER 1 * ** 3 3 mw 

W 5 SEES 4, bf : | 
; 4 ax 
1 * 
— — — 
| . * 
—_ one 8 


3 
n © 
5 — 
S TTY = ES 
uh n n Ons te gry erg 
* 
Is ———— © 6” 
Tn \ i . 
. . . 


r —9 
—_— —  —— 
£ — 


— 


— — Sg 


— 42 . 


* A 


vl 
by 5 
1 
1 * 
1 Ih 4 
. 
_ 7 
Wi 
_=__ 
I eB 
'" 
Bs 
ow = 
j 
N 
0 } 
. 
7 
0 4 
1 
0 h, 
1 
1 
1 
l 
4 
i 
f 
] 
3 
1 4 
1 
3 
at 
4. : 
_ |: 
1 . 
ol 0 
* 
75 , 
1 
. 
oF 
1 
FR 
K 14 
4 
„ 
* # 
_ \. 
the? 
Pt MW; 
Rl } 
3 
LCs 
* 
l 
* — 
- + $ 
-# 
o 1 
Ki 
--Þ 
_— 
4 
. 
ny { 
n 
1 
1 
2 » 
i 
. 
13 
„ 
WR 
44 1 
2,35 
+.» 
TY 5 
M 
J-Y 
"x 
? ; 
FL 7 2 
1 $80 
1 of) 
8 
LE 4 
og. '* / 
«2B 
437") 
l 
[i 0 
a * 
'2 5 
& 7 4; 
FIA. 
1 
[ 
\ s 
© /' 19 
111 
4 
i . 
4 
523 
4 * 1 
N 
38 
bY 
; 10 
LT. 
4 "> 
-Þ4 » 
1 
1 1 
5 1 
38% 
1 
#5 
[ , 
13 10 
Py ff } 
i 
'y * 
$40 
: * 
TI 
AG? 
4 


—— 0 <4 _ " - L 2 — A 3 py, © — Ry des 
- — l * t * — HS Chow at Srontnne on Omen 
AA ID LES ot rants. oo tat A oC Res fe Ine ets ne Mg nn 15 = : . — Ne PEW: I 
b — Ju — 2 morn ho - . "> — — — — 838 - — — ” — 
— — K CRE ICE = — 2. K K——— Se ee CCIEELSI 9 — - A Fa 22 — ant A EIS 
22 S aaa — 2 - 1 — — _—_— GA On i — . . 2 — 
— y - 2 — * * 2 Ba = = —— ts ee . - 


— 
2 „ 
* — . « 
* REEF — 
oo Mm IS 


—— 2 — 
— 


— > + —— — 
- oo — = Some . * _ — 
— _— 2 * — . — „ 2 CES 3 
. — oy 5 . — - * — — —— 2 * 
EE le. —* XJ. ag ou = - Fs > ><. Bp "= 9 * 5 r 2 I 3 pl £ - —— a, = — * — => : 4 l - 2 — . n 3 2 23 * — 2 — . fe A — E bs Eo I en = = 
* — — — — AAS — — - — — — * — 2 — — — — — —— — — — > 7 : y 2 — —.— + 2 3 — — tip. => — * — 2 = £ 4 — -— — — — — 2 <> 2 — S LOT . 
- » 3-, 4c — .... Ie. E — Br. r CI. ora — A — 2 AS; — — 3 RS 2 bn uy 3 I” — — ns 2 2 — * 7 _ — rr * of an 3 D 7 . G 2 => * E — 7 — — — * l — 2 xy «Fe 2 =_ \ _ - 2 * n l = 3 8 =_ 
I 4 - . — —— << 4 2 — —.— =D = 2 £ ated = — — — — — 3 — : 4 — — — — .. T — r 3 — 2 1 3 1 — — — L 5 — — * : G l — — we A - - _ 23 2 — - 
d d * 5 — 5 I a 4 . : 2 — Se — * — — 29 - = ws * — — La - . N — ” . HER 
= 2 — - y - . g - - — — — — — — : my * — * a * a S . — 1 — 5 — — - a —— —— — —_ * 3 - yy 0 " - ＋ꝓꝗ — — - = = » K — 
— 2— — «= * — > = ... eel rs > yn — = © ” r * ” > * . — 5 Aon ——— r - ” — _— — — 22 by 2 2 — LI zo, — - Ss 7 3 — 3 —— — — * r — py - — A — 8 — 5 Zope — — — ty — = OE bh EO — * OY a — oo — 

2 - — = — — — —ä— — — — - ” ” —_— — — I - 2 2 > - © 7 = * 2 222 2 1 — dot — — "A . £ — — — ; - — 1 2 = 8 " Fe q 2 er) 2 ed c i - - 

n - „ < - An TILL. 7" * * — a on CF nn = 1 . 2 * 8 — or * —9—— — - — * — — hr of 2 2 : fon het; _ $7; ng 5 n : * 75 2 g n 4 — 2s” — ER _ r Sr <A _—_— by — — . SS — = 
_ I n — * Fa = 2 "2-7 8 en 3 — to 8 5 3 0 a * 2 : — — 2 — . * AQ 4 CT. - % — 8 s _ * — — _— — 8 . by Bl * 222 * * N 9 - 1 Ai — x N N 1 — * A I - — 7 . v 2 — - : © 4 8 = — 

RS TIES CE TIRE 3 + La * 2 * 3 = 4 LE: * 7 — — on — * N - — . — N — 22 K „ > — op 6. ny oy cr — * — — _—— 3 e 7 * 4 * 9 N aft — — 2 > 7 # — — = — r L X —_ L 6—— 22>! . — 2 — > 5 N 2 2 _ N 2 — 
52 A Ei Fs — 3 1 = > (> Hg a2 — 992 3 ——— — -1 - . * — 6.4 „ Int F 3 " - 5 — 7 ho” a 4 8 age = — et — -- ti 2 5 R 3 — * * * z Y — — — * — 88 — — 2 — r e r — . 5 — ON : : 4 Sx; - >» es — — > « . - \ \ 
— 2 - N — XX WEE — _ 4 * = a, —— "= 9 * S 8 2 — = 2 Roy "I n c S * 7 r = — _— Fon CN * n n — mY, — — — 1 8 2 — I q — FREY = g 2 "ay . 2 2 rern n *. r 

— — Im. 4 a ” an — = * — * * *** = CRETE TO ANCE 1 * * V 3 — 4 * — * * * 2 —— — a 3 wa * 4 . * IE hs G — * * = 2 = E e 22 = = =o IS 2 — * — . — TIF "0 * > EGF 2 — * 4 . — 7 
F 4 > — — —b . — * ah — 1 ———— =. —_— — — 0 — n — > 2 4 As : — 33 * 3 Pa — — *. * ES 2 * — _— — Is A - 5 — — 1 S = Met EIT? * * A — — CONCETT — — — — RO * —_— * 4 — _ n 

4 — z - „ OE; - Ne" = G9 — . G72 — - 2 5 ee — — 7 , <4 v — R TIS . — ES rms ” on * 9 n N 2 I — ms > > CO 3 —_—_ > - D 24 STS. 05,8 4a Ht ein es 8 * n * „ Oo ns — — — — * — — —— 

E 2 p 8 "6 8 9 2 8 — 3 2 2 n * A 3 - - : 8 Sy 5 5 8 2 2 2» OT — - 7 : =* — 0 — l * * ey = —ê— 8 — * D 
7 — wn. © n 8 - 3 - . X . 8 i aL _ IE in DDr "4 LY 24 — * 5 mo : _y —__— 1 S- 5 — ex — — N 2 — +4 "Ie, n — . - - * - = * 2 — D — 8 = - 
2 br £m LE Mic: : 2 . 2 * Gs a = — 8 12 — Irs 2 2 0 - N 2 4 8 . - : 2 — 8— ad - 3 D ** 2 2 
A 3 * b . <- k < 1 * 8 8 
N — 


= ——— 
. — 
2 — 


3 — = — 
—— — — — 
=_ On — 1 q 
— — 
e A — 


of this court 


If an attorney EF ANS and one C. made an affidavit againſt P. that he had been 
. doth any 8 


quatenus an 


an _ was objected on the behalf of P. that this was a tranſaCtion in an 
Court, this | 


complaint. 


| dgainlt the . him in his poſſeſſion thereof; the ſecond count is for en 


382 Trinity Term 8 Geo. 3. 1768. 


defendant upon entring a common appearance, but it would be to, 
much to ſay the plaintiff in this caſe ſhould loſe his bail by a mere 
flip of his attorney; ſo the rule was diſcharged. Abſente By. 
thurſt J. | 


Evans ver/us P—— an attorney of the C. B. 


uilty of ſome male practice with reſpect to a bill of coſts for by. 
thing wrong ſineſs done in the county court of Monmouth, whereupon it was mo- 
attorney, in ved that he might anſwer the matters of the affidavit ; to which it 


court will inferior court, and this court would not intermeddle therein; and 
oblige him to Cited a caſe of Henderſon v. Ilderton, Hilary 3 Geo. 3. C. B. when 
aniwer the upon an application of this fort, this court thought they had no 
power to proceed againſt an attorney of the court in a ſummary way, 
charged with a miſbehaviour in his practice in an inferior court (the 
Mayor's court of Newcaftle,) to make him anſwer the matters of 
an affidavit, becauſe they could do nothing with the cauſe, but muſt 
leave that in ſtatu quo. 


Curia: An attorney cannot practice in an inferiour court if he 
is not an attorney of a ſuperior court, and that is the reaſon why 
this court interferes; where deeds are put into an attorney's hand 
(who happens fo be concetned for the adverſe party) and not rede- 
livered, this court interferes; and if an attorney of this court doth any 
thing wrong any where quatentts attorney, this court interferes, 
whereupon Mr. P. agreed to accept of a leſs ſum than he had de- 
manded in the county coutt of Monmouth, and the matter was com- 
promiſed at the bar. 


Perkin verſus Proctor and Green. C. B. 


Treſpaſs lies T RES PAS for entring the plaintiff's houſe, and difturbing 
deln commit pelling him from the poſſeſſion thereof; upon the general iſſoe thi 
ſion of * cauſe was tried before the Lord Chief Juſtice Milmot laſt Eaſter 
8 term at Weſtminſter ; verdict for the plaintiff, damages 400. 
victualler,or | ; | = 
prin og The evidence given at the trial was as follows, v2. That the 
e Ag plaintiff on the 8th of April 1763. purchaſed of one William Gow: 
bankrypt, all a publican his intereſt in a term of years in a houſe he was then 
in poſſeſſion of, and held by leaſe (being the houſe in which, Ec. 
which leaſe had been ſome time before depoſited in the banc 
of the defendants, who are brewers, (of whom Goodall bought 
2 | 


Trinity Term 8 Geo. 3. 1768. 


OI 


beer) as a ſecurity for a debt due to them from Gondal: that 
Ocodall granted to the plaintiff an under-leaſe, for which he paid 


Goodall 4.04. for the good-will of the houſe, and paid him 35 J. for 


the goods in the houſe; that upon the 26th of April 1763. a com- 
mifſion of bankrupt iſſued againſt Goodall; he was thereupon de- 


clared a bankrupt, and the meſſenger ſeized all the goods in the 


houſe, which were bought by the plaintiff of Goodall with the 


knowledge and upon the recommendation of the defendants ; the 


plaintiff continuing in poſſeſſion under his under-leaſe, and the de- 
fendants being aſſignees of Goodall, brought an ejectment as aſ- 
ſignees againſt the plaintiff, recovered, and put one of their ſervants 


in poſſeſſion of the houſe : that the plaintiff having at an expence 


got another public houſe in the ſame ſtreet, applied for a licence, 


which was much oppoſed by the defendants, but the juſtices being 


informed how the plaintiff had been treated by the defendants, did 
remove the licence to the plaintiff, and ſaid they never would 
licenſe the houſe ſo taken poſſeſſion of by the defendants ; and 


within twelve months afterwards the defendants ſurrendred their 


poſſeſſion under the judgment in ejectment to the original landlord, 
by which the plaintiff's intereſt in the houſe was loſt ; that the 
plaintiff hearing of the late determination in the court of King's 


Bench, that a victualler or common alehouſe-keeper is not liable to 


a commiſſion of bankrupt, brought zrover for the goods and re- 
covered 354, the ſum he paid for the ſame, and has now brought 
treſpaſs and recovered the ſum of 40 l. damages. Nota, the com- 
miſſion of bankruptcy was fuperſeded the ad of February 1768. 


It was now moved for a new trial, for two reaſons; firſt, that 
treſpaſs vi & armis doth not lie in this caſe; 2dly, that 40 J. da- 
mages are exceſſive; upon ſhewing cauſe it was anſwered for the 
plaintiff that treſpaſs vi & armis is the proper action, and that this 


is like the caſe where an execution has been executed upon an irre- 
gular judgment, which is afterwards vacated ; treſpaſs. vs & armis 


lies againſt the plaintiff in that judgment. 2dy, The damages in 
this caſe are what the plaintiff hath really ſuſtained, for he gave 


40 /. for the good will of the houſe, they belong to the jury, and 


are not exceſſive. In anſwer, it was ſaid for the plaintiff, that this 
action was brought before the commiſſion was actually ſuperſeded, 
for the Lord Chancellor's order for ſuperſeding it was only made 
two days before the trial, and that while the commiſſion was ſub- 
liſting they acted under a proper authority, and could not be treſ- 
paſſers; 2 Roll. Abr. 555, 6. V. pl. 4. he who comes to a thing 
awfully cannot be a treſpaſſer: to which it was anſwered, that the 
cauſe determined in Banco Regis, Eaſter term 1767. of Rolls verſus 
awinſon, was trover brought in a ſimilar caſe to this, before the 

commiſſion was ſuperſeded ; per Clive juſtice, Turner verſus Felgate, 
Lev. 95. upon a judgment vacated an officer is excuſed for exe- 
| cuting 
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| cuting an execution, but the party is not; the court took a ſew 
days time to conſider, and then gave judgment to the following 


. 


effect. 


Curia: If the late reſolution in B. R. that a victualler cannot 


be a bankrupt, had not happened, probably the preſent adlion 


would never have been brought; and the Chief Juſtice who 


tried the cauſe, thought it a very hard caſe, and did recommend it 


to the jury to find ſmall damages, but they found 40 J. which he 


thought they meaſured by the ſum which the plaintiff paid Gondal 


for the good-will of the houſe, It is now moved that, in point of 
law, treſpaſs will not lie; 24h), That the damages are exceſſive; 
the preſent action is againſt the perſons themſelves who ſued out the 
commiſſion of bankrupt, who are bound to ſupport the legality of 


their acts, and is not like the caſe of an officer executing a writ of 


execution upon a judgment, which is afterwards vacated ; we are 
all of opinion that the commiſſion of bankruptcy is void, and of no 
-avail; the juriſdiction concerning bankrupts is confined to particu- 


lar perſons and caſes ; as, that the perſon ſubje& to a commiſſion 
muſt be a trader, muſt be indebted in ſuch a ſum, muſt do ſome 
particular act, &c. &c. The court of Chancery acts herein ſolely 
upon the application of the party petitioning, at whole peril the 
commiſſion ifſues, and if he ſues it out upon any falſe ſuggeſtion, 
the law gives a remedy againſt him to the party whoſe liberty and 


property is thereby invaded ; there are a variety of -commiſſioners 


whoſe power and juriſdiction are limited and confined, which if 
they exceed, the law will give remedy againſt them ; and where 
-courts of juſtice aſſume a juriſdiction which they have not, an ac- 
tion of treſpaſs lies againſt the officer who executes proceſs, becaule 


the whole proceeding was coram non judice, the caſe of the Mar- 


ſhalſca, 10 Rep. 76. a. b. where there is no juriſdiction at all there 
is no judge, the proceeding is as nothing; this is the very caſe of 
the Marſbalſca; the party in this caſe is no trader, there is no 
foundation to build a commiſſion upon, the commiſſioners had no 
power at all; where a rate is unduly taxed, the warrant of the ju 
tices of peace for levying thereof will not excuſe the churchwarden 
or overſcer of the poor who diſtrains for it; Nichols v. Walker and 
Carter, Cro. Car. 395. And it is not like where an officer makes 
an arreſt by warrant out of the King's court, which if it be error 
the officer muſt not contradict, becauſe the court hath general u- 
riſdiction; but here (ſays juſtice Croke) the juſtices of the peace 
have but a particular juriſdiction. The caſe of Terry v. Hunting: 
on & al, Hard. 480. is a very ſtrong caſe. - In trover for goos 
levied by warrant of the commiſſioners of exciſe, the queſtion Wi, 


Wines in if they adjudge low wines to be * ,ftrong waters perfectly made, 


Hardr. 480. 


which ſeems 


to be a miſ. O 
de in the à tinted, limited juriſdiction, and if they exceed it that does = 
; preſs, e | 


upon the fat. 12 Car. 2. c. 23. whether an action lies againſt tis 
fficer. Per Hale Lord Chief Baron, The commiſſioners have only 
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take away the juriſdiction of this court. Special juriſdictions are 
circumſcribed ; I. With reſpect to place, as a leet or a corporation. 
2. With reſpe& to perſons, as 10 Rep. the caſe of the Marſhalſea. 
z. With reſpect to the ſubject matter of their juriſdiction ; and the 
ſtatute limits their juriſdiction in all theſe three reſpects, and there- 
ſore if they give judgment in a cauſe ariſing in another place, or 
betwixt private perſons, or in other matters, all is void and coramn 
wn judice, as if they ſhould adjudge roſe water to be flrong water. 
Where a judgment is vacated for irregularity the party is never 
excuſed, if an execution is executed thereupon ; yet the ſheriff's 
officer is excuſed becauſe he has the King's writ to warrant him. 
Turner v. Felgate, I Lev. 95. 1 Sid. 272. Though theſe caſes 
have been ſometimes grumbled at, yet they are good law. Carth, 
275. 2 Stra. 509. In the caſe of an irregular judgment againſt 
the plaintiff and a capias ad ſatisfactendum executed thereupon, in 
treſpaſs and impriſonment the party and the officer joined in a plea 
of juſtification under the writ; and the officer was therefore held 
gullty as well as the party; but where a judgment is reverſed for D 
error it is different, and ſtands good until reverſed ; one caſe is the 
{ault of the party himſelf, the other is the error of the court. Smith 
verſus Dr. Boucbier and others, Vice-chancellor, Judge, Gaoler and 
Party, in a cauſe in the Chancellor's court of the univerſity of Ox- 
fird; the queſtion aroſe upon a cuſtom, that a plaintiff making 
oath that he has a perſonal action againſt any perſon within the pre- 
cincts of the univerſity, and that he believes the defendant will not 
appear but run away, the judge may award a warrant to arreſt him 
and detain him till ſecurity be given for his anſwering the com- 
plaint; on the 7th of Augu/? 1731. the defendant Bouchier having 
the privilege of the univerſity made a complaint to the defen- 
dant Shippen the Vice-chancellor of a perſonal action againſt the 
plaintiff Smith to his damage of 1000/7. according to his eſtimation, 
and that he ſuſpeFed the plaintiff Smith would run away, that he 
took his oath of and upon the truth of the premiſſes, upon which 
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P a warrant was granted to the other defendants, who arreſted Smith 
4 and kept him in priſon eight days for want of ſureties. The court 
, held that the party muſt ſwear to his belief of the defendant's de- 
F ſign to run away, in order to give the Chancellor's court this juriſ- 


diction, and that ſwearing that he ſuſpeed the defendant would 


run away was not ſufficient, and that nothing but belief would do, 
| therefore the whole was coram non judice; and Lord Hardwicke 


was of opinion that freſpaſs and falſe impriſonment well laid againſt 


4 ine Vice-chancellor, Judge, Gaoler, Officer, and all of them ; and 
; though Sir Jobn Strange in his report of this caſe, 2 Stra. 994. ſays 


that the officer and gaoler might have been excuſed if they had 
juſtifed without the bailiff or Vice- chancellor, yet it ſeems they 
could not, as the whole proceeding was coram non judice, and a 
mere nullity, (therefore guere as to that point). See the caſe of 
: 5 F | Martin | 


8 2 is. Mi. __—— —— 


386 Trinity lerm 8 Geo. 3. 1708. 
Martin and Marſhall (the mayor of York) and Key, a ſerjeant © 
mace, Hob. 68. in treſpaſs and falſe impriſonment, where the Pre. 
ſcription was for the mayor of Yor# to direct precepts for appearance 
in the court of Chancery there; the court held ſuch precepts mug 
be intended to be made in writing, and becauſe the juſtification dis 
alledge that the command given by Marſhall the mayor to Key the 
officer to take Martin was by word the plea was held ill; this \ 
againſt a judge of a court acting where he had a limited juriſdie. 
tion, but had no juriſdiction of proceſs ore tenus, fo the action well 
laid againſt him; there muſt be a juriſdiction of the proceſs as well 
as of the perſon and cauſe. 


In the caſe at bar we lay the ſuperſeding the commiſſion of 

| bankruptcy intirely out of the caſe, as if it had never been ſuper. 
Hardr. 478, ſeded at all; the commiſſioners had no more power to act unde: 
the commiſſion of bankrupt againſt Goodall who was a victualler 
than if he had been a divine, a lawyer, or a phyſician ; although it 

may be thought hard to adjudge a man a treſpaſſer in a caſe here. 

tofore doubtful, yet the law cannot bend to particular caſes, and it 

is more for the general utility to ſuffer particular hard caſes, than to 

give uſurped authority any effect at all, the hardſhip of particular 

caſes is thereby moſt amply compenſated to the public. . 


As to the damages, the Lord Chief Juſtice was pleaſed to ſay, he 
wiſhed they had been 40s. inſtead of 40 J. that he thought there 
was a foundation for the jury to have leflened them, but they 
thought otherwiſe, and they (he ſaid) are the conſtitutional judges 
as to damages, and there muſt be ſome very extraordinary conduct 
in a jury to induce the court to meddle with damages. So the 
poſtea was ordered to be delivered to the plaintiff, who had judg- 
ment. 


John Connor verſus ] ohn Connor. C6 


What is ſuffi- 7 OH N Connor of Barnett was ſummoned to anſwer Jon Conner 
3 of a plea that he render to him 68 J. which he owes to him and 
ration. unjuſtly detains, &c. and whereupon the ſaid Jahn Connor (declares 
upon a bond); the defendant craves cyer of the bond and condi- 
tion, which is ſet forth, whereupon the defendant demurs in Jaw, 

Dyer 50. b. and ſhews for ſpecial cauſe of demurrer that it does not appect, 
2 5 that the plaintiff hath any cauſe of action, or that the defendant 18 
o. Fate. 27. j nde bted, or that he executed the bond: it was objected, that it did 
not appear to the court which Jh Connor executed the bond, be- 
cauſe there is no diſtinction by way of addition to the name C 
Tebn Connor after the firſt line of the declaration; to which it Wes 
ee eee 2 | anſwered 
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nm 


pl. 47 pl. 16. 


upon the record that John Connor of Barnett is indebted upon a Bar pl. 70. 


bond executed by him to John Connor of PFriday-flreet, the oyer 
whereof is ſet forth; and therefore John Conner of Friday: ſtreet 
muſt have judgment againſt John Connor of Barnett. | 


Michaelmas Term 
9 Geo. 3. 1768. 


Rogers verſus Carter, Elqz C. B. 


IRESPASS againſt the defendant a juſtice of the peace agg? 
for taking and carrying away the plaintiff's gun from him; e ef 4 © 
upon the general iſſue Not guilty, which was tried before nor has a 
Lord Mansfield, upon the home circuit laſt ſummer, "i8Þ* to carry 
] 1 . | 3 | 222 - 8 8 a gun any 
there was a verdict for the plaintiff; and ſerjeant Nares having wh 


ere out of 
moved for a new trial, Mr. Juſtice Gould now reported to the the manor. 


court the facts proved at the trial, as they had been ſtated to him 
dy Lord Mansfield, viz. 


That Lord H. Lord of the manor of Ringwood, by writing 
under his hand and ſeal on the 26h day of Auguſt laſt made and 
appointed the plaintiff his game-keeper within the ſaid manor, 
witch appointment or deputation was .duly entred and regiſtred 
with the clerk of the peace where the. manor lies on the 27th of 
Aiguſt; that on the 10th of October laft the platatiff hunted and 
beat for game in the ſaid manor, and in a large field there ſprung 
« covey of patridges ; after their firſt flight he ſhot at them within 
tne manor ; they took a ſecond flight, and the plaintiff purſued 
mem out of the manor, but could not find them; as he was re- 
turning again to the manor of Ringwood, he was met by the de- 
lendant about three quarters -of a mile diſtant from that manor, 
who aſked him if Lord H. had qualified him; the plaintiff an- 
iwered, “ J have a deputation from the lord of the manor of Ring- 
ccd; the defendant replied, © You are now out of that — 7 
and 


anſwered and reſolved by the-court, that ſufficient certainty appears Bro. Addition | 
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388 Michaelmas Term 9 Geo. 3. 1768. 
and demanded his gun, and took it from him, that the defendany 
did not ſhoot out of the manor, but was three quarters of a mile 


out of the manor with his gun and dog with an intention to ſhoot 
at game. 


By the flat. 3 Geo. 1. c. 11. It is enacted, that no lord of a ma. 
nor ſhall make any perſon to be a game-keeper with power to kill 
game, unleſs ſuch perſon be qualified by the laws of this realm ſo to 
do; or unleſs ſuch perſon be truly and properly a ſervant to the (aid 
ord ; or be immediately employed and appointed to take and kil 

the game for the ſole uſe of the ſaid Lord, and not otherwiſe, 


It alſo appeared that the plaintiff was neither a qualified perſon to 
kill game by the laws of the realm, nor was properly a menial fer- 
vant to the lord of the manor ; whereupon two queſtions aroſe at 
the trial, 1/7, Whether from the facts proved, the plaintiff had 
been guilty of any offence againſt the game laws, fo as to ſubject 
him to have his gun ſeized and taken from him by the defendant, 
2d, Whether, as the plaintiff was neither a qualified perſon, nor aà 
| menial ſervant to the lord, he could be appointed his game-keefer. 
Lord Mansfield thought the defendant had no right to ſeize the 
gun; and that it was not neceſſary that the plaintiff. ſhould be a 
qualified perſon, or a menial ſervant to the lord, in order to make 
him capable of having a deputation as a game-keeper from the lord 
of the manor, ſo the jury found for the plaintiff. But as the lord; 
of manors and country gentlemen preſent at the trial were of di- 
ferent opinions about this matter, Lord Mansfield ſaid he thought 
the beſt way was to move the court for a new trial without coſts, | 
and if he had thought this could not have been done, he would 
have made a caſe for the opinion of the court, or have directed the 
Jury to have found a ſpecial verdict, wet 
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This matter was debated on Friday November the 18th by {r- 
jeant Leigh for the plaintiff and ſerjeant Nares for the defendant, 
and on Monday the 21ſt of November the court diſcharged the rule 
to ſhew cauſe why there ſhould not be a new trial. 


Curia: There are two queſtions; 1/7, Whether the plaintiff w2s 
a perſon qualified to receive a deputation from the lord of the manor 
to be a game-keeper at all. 


2d, Suppoſing he is, whether the juſtice of peace (the defen- 
dant) under the fiat. 5 Ann. c. 14. J. 4. had a right to take hi 
gun from him, while he was ſporting, for the purpoſe of killing 
game, for we think it will make no difference in the caſe, whetic! 
he bot, or not, out of the manor, | 
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" The ſtat. 22 & 23 Car. 2. c. 25. is the firſt act that introduces 


| Come-keepers, whereby it is enacted that lords of manors, &c. may 


by writing under their hands and ſeals authorize game-keepers within 
their royalties to ſeize guns, Cc. or other engines for taking or 
killing game. See this ſtatute, 


The flat. 4 G 5 W. & M. c. 23. / 4. puts game-keepers upon a 
foting with the antient keepers of parks, whereby it is enacted, 
that all lords of manors or their game-keepers may within their 
royalties refiſt offenders in the night-time in the ſame manner, and 
be equally indemnified as if ſuch fact had been committed within 
any antient chaſe, park or warren, See this ſtatute, 


The flat. 5 Ann. c. 14. ſ. 4. adds power to the game-keeper to 
kill game upon the manor. See the ſtatute. | 


The fat. ꝙ Ann. c. 25. ſ. 1. enacts, That no lord or lady of a 
manor ſhali make above ane game-keeper within one manor with 
power to kill game, and the name of ſuch perſon ſhall be entred 


with the clerk of the peace, ſuch entry to be made and viewed 


without fee, See the ſtatute. 


The at. 3 Geo. 1. c. 11. reciting the fat. 5 Ann. c. 14. and 
the ſtat. 9 Ann. c. 25. and the abuſe of thoſe ſtatutes, by lords of 
manors granting deputations to the farmers, tenants and occupiers of 
the lands within their reſpective manors to be game-keepers, with 
power to kill and deſtroy the game, which practice tended to the 
deſtruction of the game; for remedy whereof it was by this ſtatute 
enacted, that no lord or lady of a manor ſhall appoint any perſon to 
be a game-keeper with power to kill game, unleſs ſuch perſon be 
qualified, or be truly a ſervant to the ſaid lord or lady, or immediately 
imployed to kill game for the ſole uſe of ſuch lord or lady, &c. 
See the ſtatute. 


As to the firſt queſtion, we are all of opinion that the plaintiff 
was a perſon properly qualified to receive a deputation from the lord 
of the manor to be a game-keeper, although he was neither a qua- 


_ lified perſon, nor a menial fervant to the lord of the manor ; that 


this //at. 3 Geo. 1. never was meant to check or hinder lords living 
at a diſtance (from their manors) from appointing any perſon what- 
loever to kill game for the immediate uſe of the lord; if it was 
otherwiſe this act would take away the right of every lord living at 
a great diſtance from his manor ; we therefore are of opinion that 
tne plaintiff was well qualified to kill game in the manor of Ring- 
wood, and conſequently to carry a gun for that purpoſe. 


1 . 


Michaelmas Term 9 Geo. 3 1768. 


* 


** x . CM 
—— bit -- — — — — BAT 
- - —— yo — M = ——_ hs =. 
<7 va FR. 22 * * p £ = & 206, "6 rn TT. _—_ \ 
r T IS 


— — 2 22 ne. — K— — — A „ ” " 
— — S 8 — — — ge > — _—_— — . ——— — — — — > 
—— N 2 . No — - — — — — — % "7 — jo re ys — 5 2 — — 
N n ” CO a in 2d 4 5 J — — — 3 r . - — - . 


I > arg ng 


— —— 


— —_ 


— —ů — — nes. — — — 
- TE r * —— S 
P IE ONES DOTS AY — 


— 


— 


9 n - — 
r 


PEP IPRS Au 


i && 
1 


re OI - .. ITT * * 2 = K — —— 4 — 3 * 
W . _— a * 0 l . . 8 a 4 l , 24 N a . Pg 
- — — 4 Y f b + ED, EPs: alt. © — 1 1 2 _ N > OTC; Rn. — * > Pa 2 * — * — 
rn ee . SIG — 4 7 mp . 2 L : a . to 8 = y N ds; 1 0 g . 2 —— — — eb 22 —— op nn oy noo >, —— — — - — —. — 
O r P Pry — . * n n 2 — i * A . "= _ — — — —_ : : — — — 
* ; : 2 . 2 8 
” ä — — — - 


— — rn 
3 
LE * 


Cn 


— Go oe. 7+ - pt — — — 
28 0 a 2 * 
8 . 5 Abr 
a». ” 8 _ a — : * — o — k 
LM r — y * Wa 5 ” 4 
| * 2 2 3 lf 8 2 * 993 
— 1 = — — hm. HR — - — - 
= r — — 2 -- 1 * — 
2 * 2 3 = Y Is = : 5 
In * a 2 = * 
— — ea - . RE 
* . A I. 3 * 
— hn bg price o <2 ar. —ů ty Won mn een aun — 


— . IEC 
7 r r 
* 
If r — _——_— 
x 2 ta 
— 3 P 
6 — 5 
2 — = - : 
+ Sw — 
ä — 
— — 


300 Michaelmas Term 9 Geo. 3. 1968. 


n 


The plaintiff being ſo qualified, the ſecond queſtion ariſes upon 
the flat. 5 Ann. c. 14. ſec. 4. whether the juſtice of peace under 
that flatute had a right to take his gun from him while he was 
ſporting for the purpoſe of killing game in another manor, out of the 
manor 6f Ringwood, for we take it to be true that the plaintiff in. 
tended to kill game when he was out of that manor of Ringwoud 
and when the gun was taken from him; and think it makes 10 
difference in the caſe whether he ſhot at game out of that manor of 
Ringwood or not, if he had killed game where he was not a game. 
keeper, he might have been convicted in the penalty of 51. but he 

was intitled to keep and have dogs, guns and nets for the taking and 
killing of game any where ; upon the debating this caſe at the bar, 
caſes were cited from the civil law books and our law books touch. 
| ing the property of game and other creatures fere nature, and the 
lawfulneſs of purſuing the fame, but we ſhall not take notice of 
thoſe matters, becaule we are now to judge upon a law of penalties, | 
and the words of penal laws muſt in all caſes be ſtrictly purſued ; 
if the words be doubtful, courts of juſtice will explain and conſtrue 
them in favour of the ſubjef; if they be plain and clear words, the 
office of the court is jus dicere et non dare, and we muſt not rack 
and torture words to puniſh the ſubject. 


The firſt part of /*c. 4. of this flat. 5 Ann. gives a penalty of 5l. 
againſt any perſon not qualified for keeping an engine to kill game, 
and then proceeds to give juſtices of peace and lords of manors power 

to take away the game, and ſuch engine in the cuſtody of ſuch perſon } 
not qualified to keep the ſame ; but game-keepers are all qualified to 
keep ſuch engines, therefore are not the objects of this clauſe, 


But it is objected the plaintiff was uſing the gun to kill game out 
of the manor of Ringwood; the anſwer is, he had a right to keep 
it any where, and if he killed game with it out of the manor he 
£ might have been convicted in the penalty aforeſaid, but the juſtice 
| had no right to take the gun from him; it would be confounding 
the right of heeping with the right of ng the gun to ſay otherwiſe, 
we cannot think the legiſlature had any ſuch meaning. 


The acts of parliament come from lords of manors themſelves, 
who moſt commonly furniſh their game-keepers with dogs, guns, 
nets, &c. we cannot think their property was intended to be put 
in the power of their game-keepers to forfeit the ſame, whenever 
they might pleaſe to exceed their authority under the deputations. 
By the at 22 & 23 Car. 2. Game-keepers themſelves are impowered 
to ſcige guns; what? ſhall a game-keeper in the very next Manor | 
to mine have a power to take my game-keeper's gun if he happens to 
be treſpaſſing in my neighbour's manor? this would be a humilia- 
ting diſgrace indeed, and could neyer be meant by the — 

5 —— - 
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and if game-keepers were permitted to ſeize one another's guns, there 
would be a kind of a border-war among them; if this was a doubt- 
ful caſe, we ſhould incline to the ſame opinion we are of, to prevent 
breaches of the peace; but it is a clear caſe, and the game-keeper 
is neither within the words or meaning of the „at. 5 Ann. c. 14. 
. 4. Upon the whole we are all of opinion that the gun of a game- 
keeper of a manor cannot be ſeized either eundo or redeundo, or an 
where elſe, and that the defendant the juſtice of peace had no right 
to take away the plaintiff's gun from him; the rule to ſhew cauſe 
why there ſhould not be a new trial was diſcharged. Per totam 
curiam. 


Hilary Term 
9 Geo. 3. 1769. 


Freeman wver/us Jones a ſurviving partner with one 

7 Qaapleton. 
88 ASE upon promiſes for goods ſold and delivered to the defen- The court re- 
, dant and one Napleton his late partner deceaſed ; the declaration wy e 


chaelmas term laſt the plaintiff replied to the country ; now in the . _ 

beginning of the preſent term Serjeant Burland moved that the de- general iſſue, 
fendant upon payment of coſts might have leave to withdraw his 
ſpecial plea and plead the general iſſue, upon an affidavit that the 
Ipecial plea was pleaded by the miſtake of the defendant's attorney, 
and that the defendant had a good defence to make upon the general 
ue; upon ſhewing cauſe Serjeant Jephſon for the plaintiff pro- 
duced an affidavit that the plaintiff's only material witneſs was gone 
to the Weſt-Ingies ſince the iſſue joined laſt term. Serjeant Burland 
in anſwer ſaid this had often been done, where the plaintiff had not 
been delayed, as in this caſe he had not, for the plaintiff could 


not have tried his cauſe before this term. 
| Per 


F ks | the defendant 
was of Eaſter term laſt, in Trinity term laſt the defendant leave to with- 


pleaded a bond given by him and Napleton in ſatisfaction, in Mi- draw a ſpecial | 
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Per curiam, This has frequently been granted after a replication 
in ſome caſes, but here the plea goes to the action, it was pleaded 
ſo long ago as Jaſt Trinity term, and the defendant has laid by all 
laſt Michaelmas term, and there is no reaſon to let the defendant 
withdraw this ſpecial plea and plead the general iſſue; the rule was 
diſcharged abjente Clive Juſtice. 


Callaghan an Attorney, executor, &c. verſus Harri 


and his wife. C. B. 


1 | HE plaintiff ſued out an attachment of privilege whereby the 


wi the ſheriff was commanded to attach the defendants to anſwe: 
Paint na 


ley of tro- the plaintiff in a plea of treſpaſs, and alſo that the defendants anſwer 
ver, Kc. is the plaintiff according to the cuſtom of the ſaid court in a certain 
well enough, lea of trover, and for converting of the goods and chattels of the 
ae. have laid plaintiff as executor as aforeſaid for one hundred and twenty- 
been more four pounds. 


clerk like to 
have ſaid in a 


plea of treſ- The defendants having been arreſted upon this writ and held to 
paſs upon the ſpecial bail, ſerjeant Nares moved for a rule to ſhew cauſe why a 
verting the common appearance ſhould not be accepted for the defendants, al- 
plaintit's ledging that the ac etiam in this writ doth not particularly expreſs 
goods to his the cauſe of action as the ſtatute of 13 Car, 2. c. 2. /. 2. directs; 
for that there is no ſuch cauſe of action as a plea of trouver, but it 
ought to have been in a certain plea of treſpaſs upon the caſe for con- 
verting the goods and chattels of the plaintiff to the defendants uſe 
to the plaintiff's damage of 124. /. b 


Upon ſhewing cauſe it was ſaid by ſerjeant Glynn for the plaintiff, 
and reſolved by the court, that the cauſe of action is fully and clearly 
expreſſed, and although the ac ctiam be not exactly clerical, yet no 
body who reads it can doubt of the cauſe of action; beſides, fince 
the ſtatute of ac etiam 13 Car. 2. the ſtatute of 12 Geo, I. cap. 29. 
| hath enacted that no perſon ſhall be held to ſpecial bail before an 
affidavit be made and filed of the cauſe of action, which hath been 
done in this caſe, ſo that the defendants have had notice from tt! 
affidavit of the cauſe of action, and if that affidavit be ſufficient the 
court cannot admit of a common appearance, The rule was dit- 
charged. | 


Nota; The 4th ſect. of the fat. 13 Car. 2. c. 2. was not men- 
tioned, which fays, * This act ſhall not extend to any attachment 
*© of privilege at the ſuit of any privileged perſon, and upon ſuch 
« writs of attachment ſuch courſe ſhall be taken for ſecurity for 2p 
<< pearance as hath been uſed;“ ſo that it ſeems there is no occaſion 
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to inſert an ac eltam of the particular cauſe of action in an attach— 


cnt of privilege at the ſuit of an attorney who is a privileged per- 
fo, in order to hold a defendant to bail, 
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Joſeph Hole verſus John Finch. C. B. 


HE defendant was ſerved with a copy of a te/tatum capias ad The defen- 
dant was ſer- 


reſpondendum by the name of Richard Finch, and having „ed with a 
entred a common appearance by his right name John Finch, the capias by the 
aintiff declared againſt him by his right name John Finch; upon e e el 
an affidavit made by the defendant that he was ſerved as aforeſaid, p-ars by es 
and with a notice at the bottom of the ſaid capias directed thus, viz, right name 
Richard Finch, you are ſerved with this proceſs to the intent that A de- 3 
you may appear, Cc. and that he had not been ſerved with any clares againſt 


other procels at the ſuit of the plaintiff; ſerjeant Nares moved that bim by bis 


8 tif declared againſt him by his right addition of Doctor in phyſic, bim in 2 ca- 


: : . | 'as. puts in 
whereupon it was moved that all proceedings might be ſtayed for bal bs his 


regularity; a rule to ſhew cauſe being made, the court ordered right addition, 


| : . . . ight name 
all proceedings might be ſtayed for irregularity, and had a rule to Joha 3 the | 
ſhew cauſe. | court will not | 
| interpoſe in a Þ} 
ſummery way and ſet aſide the proceedings of the plaintiff for irregularity. 4 
l About the ſame time a ſimilar motion was made in a cauſe of it 
a Jacſſon verſus Doleman doctor in phy ſic, C. B. | | 
| The defendant was arrefted upon a capias ad reſpondendum So where 2 [1 
4 x . 7 | . * defenuant has . 
t wherein his addition was Eſquire, and he gave a bail-bond by the, „rong ad- | 
. name and addition of Robert Doleman Doctor in phyſic, the plain- dition given | 
if 
f] 
[1 
4 that both the above caſes ſhould come on to be debated at the ſame _ a | 
y time; and now | | againſt him 1 


| by bis right 
a 5 ddition, the 
e Serjeant Burland ſhewed cauſe for the plaintiff Hole. eee e 


| | | ; mterpoſe upon 
The objection is that the capias is againſt Richard Finch, that motion. 

the defendant has appeared by the name of Jobn, and the plaintiff 

has declared againſt him by the name of John, and now the court 

33 defired to ſtay the proceedings for irregularity ; this is an unfa- 

Yourable caſe, the merits are not at all in queſtion ; it is a motion to 

delay juſtice, and if the plaintiff's proceedings be bad in point of 

bw, the defendant may take advantage thereof by pleading ; in the 

preſent caſe he may crave oyer of the original writ, and if there be 6 Nod. 28. 
variance between that and the count he may plead it, and there is 2 8 058, 
no caſe like this to be found where-ever the court ſtayed proceedings 4 Mod. 246. 
as for an Irregularity upon a motion, if there is, it is incumbent on . 
lhe other fide to ſhew it. | 
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whereby it is ordered, For avoiding of long and unneceſſary re. 


cc 


the law hath provided other remedy ; as where they ſee that a plea 
is frivolous and dilatory, and that there is no ground or foundi- 


and order the money levied thereon to be reſtored to the party, 
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Serjeant Jephſen ſhewed cauſe for the plaintiff Jackſon. 


Where the return of the capias ad reſpondendum is wrong; where 

there are not 15 days between the tee and return; where the Notice 
for the defendant to appear is wrong and not agreeable to the act 9. 
parliament, or where there is no attorney's name to the writ, the 
court pon motion generally ſets the ſame aſide for irregularity ; but 
I cannot find that the court ever ſet aſide proceedings in a cauſe 
upon motion, for a variance between the capias, or the writ and the 
count ; the old way of declaring was to ſpread out and repeat the 
whole original writ in the declaration in all actions whatſoever, until 
the order made by this court in Michaelmas term 1664. fed. 16, 
< petitions of the original writ in actions upon the caſe, and per. 
ſonal actions upon penal ſtatutes, that declarations in actions of 
treſpaſs upon the caſe, or perſonal actions upon any general 
ſtatute, namely hue and cry, monopolies, and for ſuits in the 
Admiralty, and ſuch like other than debt, repeat not the original 
« writ but only the nature of the action, viz. A. B. was attached 
5e to anſwer C. D. in a plea of treſpaſs upon the caſe ; or in a plu 
« of treſpaſs and contempt againſt the form of the ſlatute.” And 
when the whole original writ was fo ſpread out on the roll together 
with the count thereupon, if the count varied from the vrit in any 
thing material, it was uſual for the defendant to plead in abatement 
or demur for the variance. In this caſe the defendant ought to 
have craved cyer of the original writ, and pleaded the variance if 
there was any. . 


ce 


ce 


Curia : At this day the courts of juſtice interpoſe in a ſummary 
way and in many caſes ſet aſide proceedings upon motion, where 


tion for pleading ſuch ſham plea, they will ſet it aſide; fo they 
will upon motion ſet aſide executions irregularly iſſued and executed, 


where the only remedy formerly was by audita querela, but neither 
of the caſes at bar are ſuch as ought in juſtice to induce the court 
to interfere in a ſummary way, and ſtay or ſet aſide the proceedings 
for irregularity. 


| Formerly, when the whole original writ was ſpread in the ſame 
roll with the count thereupon, if a variance appeared between the 


4orit and count, the defendant might have taken advantage thereof 


either by notion in arreſt of judgment, writ of error, plea in abatt- 
ment, or demurrer. Cro, Eliz. 829, 185, 198, 330. 2 N 
| 1191, 


_—— — » 
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1181. 8. P. But afterwards it was determined that if the de- If a defendant 


ſendant will take advantage of a variance between the ꝛbrit and wil take 2d. 


count, he muſt demand oyer of the writ and ſhew it to the court. 97 


a Mod. 246. Ellery v. Hicks & U. 2 Salk. 701, 658, 6 Mad. tween the 

303. And a cafe in MS, of Groſs v. Lee, which was replevin by ire IA 
writ for taking his cattle, the count was for taking a grey horſe, 8 oyer of 
there was a demurrer for the variance, but judgment was for the the writ and 


plaintiff Parker C. J. cited Salk, 701. and the court held that 1 
defendant cannot take advantage of a variance between the ⁊orit Ante 85. in 


and count without ſhewing oper of the writ. B. R. 


— Kr * 


There is no equity to authorize us to interpoſe in either of theſe 
caſes; and if the defendants in either caſe can take any advantage 
rigore juris, let them take it. One reaſon why the court ſhould not 
inter poſe is, that after the defendant hath appeared and is in court 
there is an end of the meſne proceſs, and if the defendant craves 
oxer, it muſt be of the original writ, he cannot have it of the meſne 
proceſs; and if application was to be made to the Maſter of the 
Rolls, he certainly would not refuſe to order right originals to be 
made out in both theſe caſes. The rules muſt be diſcharged, but 
without coſts, this being a new caſe. Per totam curiam. 


Rigg ver/us Curgenven. C. B. 


CTION of debt for 27000). brought againſt the defendant (upon In an action 


5 | Fe N : upon the ſta- 
{ the flat. 2 Geo. 2. for the more effectual preventing bribery r bri. 


for corrupting and procuring 54 voters to give their votes at the laſt o give bis 


* a | a SY ; lection for 
wherein the plaintiff declares, that whereas Mitchell is an antient members of 


elected and ſent, and till of right ought to be elected and ſent to bo is _ 

ſerve in parliament for the ſaid borough ; and whereas on the 12th that the per- 

of March in the 8th year of his preſent majeſty's reign, the King's lon beiden 

writ under his great ſeal iſſued out of his court of Chancery directed vote. 

to the then ſheriff of Cornwall, reciting that whereas by the advice 

of his council, Cc. he had ordered a parliament to be holden at 

/:/iminſter on the 10th day of May then next enſuing, the King by 

his ſaid writ commanded the ſheriff to make proclamation (ſo ſets 

out the whole writ); which writ on the 14 of March in the ſame 

year was delivered to Francis Kirham, Eſq; then and ſtill ſheriff of 

Cornwall, to be executed in due form of law; by virtue whereof 

the ſheriff on the ſaid 147 of March made his precept in writing, 

lealed with the ſeal of his office, directed to the portreeve of the 

borough of Mitchel! for the election there of two burgeſſes; by 

virtue of which precept, on the 21/7 day of March in the ſame 
rn 36 year 


and corruption in the election of members to ſerve in parliament) bing a perſon 
| ; 4 _ | vote at en e- 
election for the borough of Mztchell in the county of Cornwall, 


borough, and, for a long time paſt, two burgeſſes thereof have been Pa'/i-ment, it 


had a right to 
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year at Mitchell an election of two burgeſles for the ſame borough 
was had, which ſaid election was the firſt and next election of 
burgeſſes of the ſaid borough to ſerve as burgeſſes of the ſaid 
borough in the parliament of this kingdom after the committing of 
the ſeveral offences hereafter mentioned; and the ſaid James Rigg 
further ſays, that at the time of committing the ſeveral offences 
hereafter mentioned and before, and from thenceforth until, and at 
the ſaid election, James Scawen and Jobn Sreprenſon were candidates, 
that they might be elected and choſen to ſerve as burgeſſes for the 
ſaid borough at the aforeſaid then next parliament, that is to ſay, at 
the borough of Mitebell aforeſaid ; and the ſaid James Rigg further 
ſays, that the ſaid William Curgenven not regarding the ſtatute in 
this caſe lately made and provided, nor fearing the penalty contained 
[ therein, after the 244 day of June 1729. and before the ſaid elec. 
N tion of burgeſſes in and for the ſaid borough, and whilſt the ſaid 
James Scawen and John Stephenſon ſo were and continued candidates 
as aforeſaid, and before the ſuing out the original writ of the ſaid 
James Rigg, to wit, on the irt day of March in the 8th year of 
the reign of his preſent majeſty, at the borough of Mzzchell afore- 
faid in the ſaid county did corrupt one Peter Buddle, the ſaid Peter 
being then and there and from thenceforth until and at the time of 
the election aforeſaid having a right to vote in the ſaid election, to 
give his vote in the ſaid election for the ſaid James Scawen and 
John Stephenſon, that they might be choſen burgeſſes to ſerve as 
burgeſſes for the ſame borough in the ſaid then next parliament of 
this kingdom, by then and there giving to the ſaid Peter Buddle a 
large ſum of money, to wit, the ſum of five pounds and five ſhil- 
| lings of lawful money of Great Britain, as a gift or reward for his 
| the ſaid Peter Buddle's giving his vote as aforeſaid for the ſaid James 


x 


4 | Scawen and 
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John Stephenſon at and in the ſaid election, contrary to 
the form of the ſtatute in ſuch caſe lately made and provided; 
whereby and by force of the ſaid ſtatute, an action hath accrued 
to the ſaid James Rigg to demand and have of the ſaid J/ilham 

Second count. Cyrgenven 5001, part of the faid 27000 I. And the ſaid James 

Rigg further ſays, that the ſaid William Curgenven not regarding 

the ſtatute in this caſe lately made and provided, nor fearing the | 
penalty contained therein, after the 247% , June 1729. and before 
the ſaid election of burgeſſes in and for the ſaid borough, and 
whilſt the ſaid James Scawen and Jehn Stephenſon ſo were and con- 
tinued candidates as aforeſaid, and before the ſuing out the faid ori- 
ginal writ of the ſaid James Rigg, that is to ſay, on the ſaid firll 
day of March in the ſaid 8th year of his ſaid majeſty's reign, at the 
borough of AMitcbell aforeſaid in the ſaid county did corrupt one 

Peter Buddle, he the ſaid Peter Buddle then and there and from 
thenceforth until and at the time of the election aforeſaid, having 4 
11ght to vate at the ſaid election, to give his vote for the ſame James 
Scewen and Jon Stephenſon in the ſaid election, that they ws M 
choic 


Err 


_ 
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choſen burgeſſes to ſerve as burgeſſes for the ſaid borough in the ſaid 
then next parliament of this kingdom, by then and there * agree- * Varies f: om 
ing to give the ſaid Peter Buddle a large ſum of money, to wit, the firſt count. 
the ſum of 5 J. and 55. of like lawful money as a gift or reward 

ſor his the ſaid Peter Buddle's giving his vote as aforeſaid for the 

fd James Scawen and Jobn Stephenſon at and in the ſaid election, 

contrary to the form of the ſtatute in ſuch caſe lately made and pro- 

vided; whereby, and by force of the ſaid ſtatute, an action bath 

accrued to the ſaid James Rigg to demand and have of the ſaid 

Milliam Curgenven other 500 J. other part of the ſaid 27000 J. 

(there are 52 other counts in the declaration exactly the ſame as the 

two counts above mentioned reſpecting Peter Buddle, differing only 

in the names of 26 other perſons corrupted by the defendant, among 

whom is one William Hockin in the 11th count, for which the 

plaintiff had a verdict): Nevertheleſs the ſaid William Curgenven, Breach. 
although often requeſted, hath not rendered to the ſaid James Rigg 

the ſaid 27000 J. or any part thereof, but hath hitherto altogether 

denied and ſtill doth deny to render him the ſame, whereupon the 

ſaid James Rigg ſaith that he is injured, and hath damage to the 

value of 100]. and therefore he brings ſuit, Sc. The defendant 

pleads nil debet, whereupon iſſue is joined. 


This cauſe came on to be tried before Mr. Juſtice Willes at the 
laſt ſummer aſſiſes for Cornwall, when a verdict was given for the 
plaintiff on, the firſt and eleventh counts, ſubject to the opinion of 
this court on the following caſe, vis. 


That the plaintiff on the trial of this cauſe proved the writ and 
precept as mentioned in the declaration, and that James Scawen and 
John Stephenſon, Eſqs; were candidates, as therein mentioned, and 
that the right of voting for repreſentatives for the ſaid borough was 
in the inhabitants paying ſcot and let, and that before the ſaid re- 
turn of burgeſſes, and whilſt the ſaid James Scawen and John 
Stephenſon ſo were and continued candidates, and before the ſuin 
out the original writ of the plaintiff, to wit, the ft day of March 
in the 8th year of his preſent majeſty the defendant did corrupt the 
ſaid Peter Buddle and William Hockin to give their votes in the ſaid 
election for the ſaid Scawen and Stephenſon that they might be 
choſen to ſerve as burgeſſes for the ſaid borough, by then and there 
giving to the ſaid Peter Buddle and William Hoechin the ſum of 
51. 5 5. as a gift or reward for the ſaid Peter Buddle and William 
HFlickin giving their votes as aforeſaid ; that the ſaid Peter Buddle 
and William Heoctin afterwards voted at the ſaid election for the 
laid James Scawen and Jobn Steplenſau, but the defendant's counſel 
having objected to the aforeſaid evidence, as not ſufficient evidence 
of the ſaid two perſons right to vote, a verdict was given for the 
Plaintiff upon the two counts wherein the defendant is charged for 

5 1 having 
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having corrupted the ſaid Peter Buadle and William Hockin, ſubject 
to the opinion of this court, whether the evidence of the defen. 

1 dant's having bribed the ſaid two perſons to vote as aforeſaid, ang 
1 their having actually voted accordingly without producing the four 
1 rates, be evidence of their right to vote, as againſt the defendant. 


This caſe was argued the 27th of January in this term, k 
ſerjeant Davy tor the plaintiff, and ſerjeant Glynn for the defendant, 


33 ot E ²˙ TV — — T 


For the plaintiff it was inſiſted that it was not neceſſary to alledge 
in the declaration that Buddle and Hockin had a right to vote, fo; 
the words of the ſtatute are, Any perſon who hath or claimeth to 
«© have, or hereafter ſhall have or claim any right to vote, &c,” 80 
that if A. applies to B. who has no right to vote, and bribes him 

to vote for C. and D. and PB. actually gives his vote for them, 4. 

is equally guilty under this ſtatute as if B. had had a right to vote. 

The caſe of Comb v. Pitt B. R. tried at Wells in 1763. before Mr. 

Juſtice Wilmot was cited, which was a motion for a new trial, and 

5 was ſaid to be exactly like this caſe; that the declaration in that 

caſe was verbatim (except in dates and names) the ſame as this; it 

charged that A. B. had a right to vote, and did vote, but it was not 

proved at the trial that he had a right to vote; it was proved that A. B. 

voted and was received upon the poll, and that the defendant Pitt 

gave him money to give his vote; the court of B. R. held clearly 

it was concluſive evidence againſt the defendant Pitt, and gave judg- 

ment for the plaintiff; Lord Mansfield ſaid, ſhall the defendant be 

allowed to defend himſelf by ſaying that A. B. had no right to 

; vote, when it 1s clearly proved that the defendant gave him money 

| for his vote? certainly he ſhall not. Milmot Juſtice ſaid there 

ö could be no ſtronger evidence than A. B.'s being admitted to vote. 

3B | This cafe in B. R. was relied upon, as directly in point for the now 
| plaintiff, | | TY „ 
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For the defendant it was inſiſted, that the averment or allegation 
in the declaration “ zhat the perſons corrupted had a right to vote,” 
is material, and ſubtantive, and muſt be proved; that an zntentim 
to commit an offence cannot be puniſhed, but if theſe perſons had 
no right to vote the offence is not committed, therefore it was ne- 
ceſſary to prove they had a right, by proving they were inhabitants 
of Mitchell, and paid ſcot and lat there. That ſuppoſe an action 
of ſcandalum magnatum was brought for ſpeaking ſlander of a peer 
or a judge, &c. it muſt be proved that the plaintiff was zhat great 
perſon which the declaration alledges him to be, or he will fail in 
his action. That ſuppoſe it had appeared that Buddle and Hockin 
had no right to vote, the declaration would fail, becauſe the aver- 


ment therein would not be ſupported. That the poll book is not 
1 | evidence 
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evidence of a perſon's right to vote, for although he voted, it does 
not follow that he had a right to vote. Suppoſe in an action for 
criminal converſation it be proved that the defendant had ſaid that 
he had laid with the plaintiff's wife, hat would not be evidence to 
be left to a jury without proving the marriage of the plaintiff and 
his wife; and ſo it was ſaid to be determined in a caſe of Dr. Smith 
v. Miller, which was an action for criminal converſation with the 
plaintiff's wife ; the proof at the trial was, that when the defendant 
was caught in bed with her he begged the Doctor might not know 
it, and ſaid © for God's ſake let it not be known,” The plaintiff : 
could not prove his marriage, and it was held that the defendant's 
zporchenfions that the perſon, with whom he was caught in bed, 
was the plaintiff's wife, was not ſufficient to convict him, as there 
was no proof that he knew her to be ſuch, of his own knowledge. 
From this caſe it was ſaid, it follows that no belief or report that 
2 perſon has a right to vote is evidence. Fr,” 


Curia: We are of opinion that it is not neceſſary in this caſe to 
alledge in the declaration or to prove that Budale and Hockin had a 
right to vote; that the giving money to a man for his vote, and he 
ſanding by the preſiding officer at the election, and giving his vote, 
which is received, and not objected to, or controverted, is conclu- 
five evidence againſt the defendant, and that, as againſt bim it is 
the moſt deciſive and beſt evidence that can be; and the caſe cited 
of Comb v. Pitt, governs this caſe, and is exactly like it. As to 

the caſe mentioned of criminal converſation, to be ſure a defen- 
dant's ſaying in jeſt, or in looſe rambling talk, that he had laid 
with the plaintiff's wife, would not be ſufficient alone to convict 
him in hat action; but if it were proved that the defendant had 
teriouſly or. ſolemnly recogniſed that he knew the woman he had 
laid with was the plaintiff's wife, we think it would be evidence 
proper to be left to a jury without proving the marriage. We think 
that the proof that theſe two perſons voted at the election, and their 
votes not then diſputed or controverted, is evidence of their having 
a right to vote, proper to be left to a jury; although it be not con- 
cliſſve evidence of ſuch their right, Judgment for the plaintiff per 


wtam curiam, 
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Holder on the demiſe of Sulyard, Eſq; Lord of the 
manor of Haughley in Suffolk, ver/zs Preſton. C. B. 


JECTMENT of copyhold lands held of the manor of 
Haugbley, tried at the laſt affiſes held for the county of 
Suffolk, when a verdict was given for the plaintiff, ſubjec 
to the opinion of this court upon the following cafe, 
which ſtates, i 885 


A copybolder” That James Andrews clerk, being ſeiſed in fee of certain copy- 


furrencers to hold lands held of the manor of Haughley with its members in the 
the uſe of his 


will, and by county of Sole, on the firſt of September 1752. duly ſurrendered 
his will orders the ſame in open court to the uſe of his will; and afterwards by his 
and directs will duly executed did order and direct, That Jobn Canbam, Eſq; 


two perſons to 


' ſell, and to and Edward Coldham, or the ſurvivor of them, or the executor or 


apply the mo- adminiſtrators of ſuch ſurvivor, ſhould (among other things) make 


nies ariſing 


thereby, for ſale of the ſaid copyhold premiſſes, and apply and diſpoſe of the 
the purpoſes monies ariſing thereby for the intents and purpoſes in the ſaid will 
oa ys, mentioned. That the ſaid John Canbam and Edward Coldbam, by 
es hs virtue of the ſaid will and ſurrender to the uſe thereof, did by deed 
admitted, and indented bargain and fell the ſaid copyhold premiſſes to Richard 
the lord ſhall Ray, Eſq; and his heirs, to hold to him the ſaid Richard Ray, his 
vendee, and Heirs and aſſigns, of the lord of the ſaid manor, according to the 
ſhall have but cuſtom thereof, by the rents and ſervices due and accuſtomed for 
wats 8 the ſame; that at a general court baron holden for the ſaid manor 
the death of the ſaid James Andrews was preſented, and at that and 

two ſubſequent courts proclamations were duly made for his heirs to 

come in and be admitted to the ſaid premiſſes; that at the laſt of 

the ſaid three courts the ſaid Richard Ray perſonally attended with 

the ſaid deed of bargain and ſale, and craved admittance thereon, 

which the lord of the ſaid manor refuſed to grant, inſiſting that the 

ſaid zZruftees ſhould have come into court and been admitted to the 

ſaid premiſſes previous to their making ſale thereof, and paid a fine 

for ſuch their admiſſion; that a fourth proclamation was made at 4 

ſubſequent 


S 


GO ( 


Eaſter Term 9 Geo. 3. 1769. 


401 


— 


ſubſequent court, and a warrant of ſeizure awarded, and duly 


That the firſt perſon admitted under ſuch bargain and ſale was in 
the year 1703. and that between hat time and the year 1760. 
{eral perſons have been admitted under ſuch bargains and ſales, 
without the truſtees of ſuch wills having been previouſly admitted ; 
and that during that period no perſon claiming under ſuch bargain 


and fale appears to have been refuſed, 


This caſe was argued laſt term by ſerjeant Leigb for the plaintiff, 
and ſerjeant Glynn for the defendant; and in this term ſerjeant 
Jhbitaker argued for the plaintiff, and ſerjeant For/ter was prepared 
for the defendant, but the court without hearing him gave judgment 
for the defendant. | „ 


Curia: The queſtions for the conſideration of the court are, 
whether Mr. Ray, the purchaſer of theſe. copyhold lands, was in- 


titled (under the ſurrender, will, bargain and ſale) to be admitted 


to the ſame on payment of one fine? or whether the truſtees under 
the will muſt firſt be admitted, and then ſurrender to Mr, Ray? 


We are all of opinion that the lord of the manor ought to have 
admitted Mr. Ray to the copybold lands in queſtion; we had very 


little doubt of this upon the firſt argument, but as counſel were 


retained on both ſides to take notes, and the parties deſired a ſe- 


cond argument, we permitted an w/terius concilium; and having 


now heard brother Whitaker, who has ſaid all that can be ſaid for 


the plaintiff, we are all very clear (without hearing brother Forfter) 


that judgment muſt be for the defendant, and that the lord in this 
caſe is only intitled to one fine. 


Copyholders, antiently, were little better than ſlaves, or the 
cattle upon the land; their tenure originally (moſt probably) was 
in vllenage ; by the help of reaſon, true religion, and ſcience, we 
by degrees emerged from that ſtate of barbarity ; v:/[xnage became 
copybold, but ſtill the tenure was at the mere arbitrary will of the 
lord; at length copyholders got more permanent eſtates, like free- 
holds ; antiently their lord might ouſt and turn them out when 


ne pleaſed ; his fines were arbitrary, but ſince we are become more 


Qvilized and free, the lord cannot at this day ſet a fine at more than 
two years value upon an admittance on an alienation ; admittance 
formerly was of grace, and favour, now it is of right; the lord 
took his fine for the admittance in nature of a relief, it was a Soon 
for having admitted the tenant, and the admittancè is the true parent 
of the fine, for he could have no fine without admittance, 4 Rep. 
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b. 271. b. lands deſcend to his heir until that power be executed. There is 3 


Co. Copyh. gain and ſale put an eſtate therein in the aſſignees, although the 
50, & commiſſioners were never admitted, and the aſſignees who are bat- 


* ” 
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If a copyholder ſurrenders to the uſe of his will, and deviſes to 
A. B. and his heirs, the will only doth not paſs the eſtate, but the 
ſurrender and will together transfer the eſtate. The legal eſtate in 
this caſe was in Mr. Andrews the deviſor until his death, when it 
deſcended to his heir, in whom it now continues until the admit. 
tance of Mr, Ray the vendee under the order and direction of the 
will. So in the caſe of an alienation the copyhold eftate always 
reſts in the ſurrenderor until the ſurrenderee be admitted tenant. 
4 Rep..23. a, Fitche's caſe. 


It is objected for the plaintiff that the truſtees (who have no eſtate 
or intereſt given them by the will, but are only ordered and directed 
to ſell,) ought firſt to have been admitted, before they could have 

power to ſell to Mr. Ray. In anſwer to this we are of Opinion 
Oro. Jac. 199. that when the deviſor died, the power to ſell was inſtantly in the 
8 truſtees, and that where a man by his will gives power to ſell, the 
great difference between a naked power and a veſted intereſt , upon 
à naked power given to a wife, ſhe may ſell to her husband; in the 
preſent caſe, a mere naked power 1s given by the will to the truſ- 
tees to ſell, and when the vendee comes in, he is in under the fur- 

render and the will, as. much as if he had been expreſly. named in 
„ „% ce 9, | 


But it is objected how can a man fell when be has nothing in the 
See Atkins lands; in anſwer to this, ſee Co. Lit. 27 1. 6. The commiſſioners 
(in the caſe of a bankrupt ſeiſed of copyhold lands) by their bar- 


1 Burro. 206. 


gainees or vendees take from the original owner of the eſtate. 
We think theſe truſtees have no right to be admitted tenants 
either in law or equity, becauſe they have no intereſt, but only a 
mere naked power or authority. We ſhall not: take notice of the 
caſe in Cro, Jac. 199. becauſe we think our determination wants no 
caſe to ſupport it; as Mr, Ray the vendee came in upon the third 
_ proclamation and defired to be admitted, he ought to have been ad- 
mitted upon paying a reaſonable fine to the lord, who has no hard- 
ſhip in this caſe, Judgment for the defendant per. totam curiam. 
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Villers verſus Monſley. C. B. 


writing and publiſhing a libel upon the plaintiff in the words ting a 


« As if not long ſince you had got out of hell, 

« But this damnable ſmell I no longer can bear, 

Therefore I deſire you would come no more here; 

« You old ſtinking, old naſty, old itchy old toad, 

< Tf you come any more, you ſhall pay for your board, 

« You'll therefore take this as a warning from me, 

And never more enter the doors, while they belong to J. P. 
Wilncoat, December 4, 1767.” 


The defendant pleaded Not guilty-; a verdict was found for the 
plaintiff and ſixpence damages, at the laſt affiſes for the county of 
Warwick, And now it was moved by ſerjeant Burland in arreſt of 
judgment that this was not ſuch a libel for which an action would 
lie; that the itch is a diſtemper, to which every family is liable; to 
have it, is no crime, nor does it bring any diſgrace upon a man, for 
it may be innocently caught or taken by infection; the ſmall pox, 
or a putrid fever, are much worſe diſtempers; the itch is not ſo 
deteſtable or ſo contagious as either of them, for it is not communi- 
cated by the air, but by contact or putting on a glove, or the cloaths 
of one who has the z7ch; and although it be an infectious diſtem- 


A CTION upon the caſe againſt the defendant for maliciouſly © ogg 


libel, for wri- 


letter 

following, VIS. OT. 
| | 2 3 | : | ſtone, and 

« Old Villers, ſo ſtrong of brimſtone you ſmell, had the itch. 


per, yet it implies no offence in the perſon having it, and therefore no See 2 Burro. 


action will lie for ſaying or writing that a man has got the z7ch. It 2 v. 
8 is not like ſaying or writing that a man has got the /eproſy, or is a 1888 
a 


leper, for which an action upon the caſe will lie, becauſe a leper 
ſhall be removed from the ſociety of men by the writ de leprofo 
amovendo, 1 Ro. Abr. 44. Cro, Jac. 144. Hob, 219. although it 
be a natural infirmity. TT” 


Wilmot Lord C. J. I think this is ſuch a libel for which an ac- 
tion well lies; we muſt take it to have been proved at the trial that 
it was publiſhed by the defendant malicioufly ; and if any man deli- 
berately or maliciouſly pabliſhes any thing in writing concerning 
another which renders him ridiculaus, or tends to hinder mankind 
from aſſociating or having intercourſe with him, an action well lies 
againſt ſuch publiſher ; I ſee no difference between this and the 
caſes of the leproſy and plague ; and it is admitted that an action lies 
in thoſe caſes. The writ de leproſo amovendo is not taken away, 
although the diſtemper is almoſt driven away by cleanlineſs, or oy 
invente 
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Eaſter Term 9 Geo. 3. , 1769. 


Regiſtrum 


invented remedies ; the party muſt have the diſtemper to ſuch a 
degree before the writ ſhall be granted, which commands the ſheriff 


12 — 


to remove him without delay ad locum ſolitarium ad habitangyy 


* Ou 267. 1b1dem prout moris eſt, ne per communem conver ſationem ſuam bomini. 


bus dampnum vel periculum evemat quoviſmodo. The degree of 
leproſy is not material, if you ſay he has the leproſy it is ſufficient, 
and the action lies; the reaſon of that caſe applies to this; I do not 
know whether the :z7ch may not be communicated by the air with. 


out contact, it is ſaid to be occaſioned by animalcula in the ſkin, and 


mu be cured by outward application ; no body will eat, drink, or 
have any intercourſe with a perſon who has the itch and ſtinks of 


brimſtone, therefore I think this libel actionable, and that judgment 
muſt be for the plaintiff, #. A 


Clive: J am of the ſame opinion, that this is a very malicious 
and ſcandalous libel. n 


Bathurſt Juſtice : I wiſh this matter was thoroughly gone into, 
and more ſolemnly determined; however I have no doubt at pre- 


ſent but that the writing and publiſhing any thing which renders a 


man ridiculous is actionable ; and whether the z#ch be occaſioned 
| by a man's fault or misfortune, it is a cruel charge, and renders him 


both ridiculous and miſerable, by being kept out of all company; J 
repeat it, that I wiſh there were ſome -more ſolemn determination, 
that the writing and publiſhing any thing which tends to make a 
man ridiculous or infamous ought to be puniſhed ; for ſaying a man 
has the tech without more perhaps an action would not lie without 
other malevolent circumſtances; J am of the fame opinion that 


judgment muſt be for the plaintiff, 


Gould Juſtice : What my brother Bathurſt has ſaid is very mate- 


rial; there is a diſtinction between libels and words; a libel is 


puniſhable both criminally, and by action, when ſpeaking the 


x Rep. 125. 


-ſhew cauſe. 


words would not be puniſhable in either way; for ſpeaking the 
words rogue and raſcal of any one an action will not lie; but if 


thoſe words were written and publiſhed of any one, I doubt not an 
action would lie; if one man ſhould ſay of another that he has the 
itch, without more, an action would not lie; but if he ſhould write 


thoſe words of another, and publiſh them maliciouſly, as in the 


preſent caſe, I have no doubt at all but the action well lies: what 


is the reaſon why ſaying a man has the leproſy or plague is action 


able; it is becauſe the having of either cuts a man off from ſociety; 
ſo the writing and publiſhing malrcroufly that a man has the atch and 
ſtinks of brimſtone cuts him off from ſociety. I think the publiſh- 
ing any thing of a man that renders him ridiculous 1s a libel and 
actionable, and in the preſeat caſe am of opinion for the plaintiff 
Judgment for the plaintiff per tot cur, without granting any rule to 


2 Redſhaw 


105. whereupon the Lord Chief Juſtice reported as follows, viz. 


* 
. «© > — % * . a * 4 # * . * * : x $ * * 
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Redſhawy verſus Brook and others. C. B. 


M RESPAS8S againft the defendants { who are cuſtom-houſe Treſpaſs a- 


officers) for breaking and entring the plaintiff's houſe and galt cul- 


; „ ; x TY, EET 114 1 i 8 ſtom h 1 
ſearching every place therein for prohibited and uncuſtomed goods, " * 


officers for 


dut they found none; upon Not guilty pleaded this cauſe was tried entring pl. in- 
before Lord C. J. Wilmet, when the jury gave a verdict for the f, house 
plaintiff and 200 J. damages. 


"and ſearching 
for 'p: oh'bited 
goods where 


. | 5 me Na : heb ; 3 8 5 ; | | 2 h 1 . 
Serjeant Davy now moved for a new trial, alledging that the „on mn 


damages were exceſſive, for that it appeared upon the trial that juiy find 200. 


the defendants had not done damage to the plaintiff to the value of dm ges a- 
gainſt them, 
though they 
e 2 5 | did very little 
It was proved for the plaintiff, that on the ſecond” of May the 7 220m age 


|  poqrag | A new trial | 
defendants came to the- plaintiff's ' houſe, and deſired to ſee every refuſed. 


place therein, and to ſearch for prohibited goods, which they did, 
and opened many bundles of goods, but found none ſuch; then 


they defired to go into the cellar, but the door thereof being locked, 
and the plaintiff himſelf being from home, and having the key of 
the cellar door with him, his ſon fent for a blackſmith, and had the 
door opened, whereupon the defendants entred the cellar to ſearch 
for cambrics and prohibited goods, but found none; plaintiff's ſons 


then told the defendants they had done the plaintiff great wrong, 


and would be brought to juſtice; the defendants continued the 
ſearch about twenty minutes and then departed; it appeared they 
did very little damage, and behaved well enough; they did not pre- 
tend to have been informed by any body that the plaintiff had any 
prohibited goods in his houſe, nor was there any proof of any ſuch 
information at the trial; this is the fubſtance-of the evidence given 
at the trial. - And 


Although I wyſelf may think 200 f. too large damages, yet how 


can we draw the line to fix the meaſure of damages in this caſe ; T 
cannot ſay the jury have done wrong, and perhaps if J had been 


one of the jury, ſome of them might have convinced me that 2000. 


damages are little enough; I am not diſſatisfied with the verdict, 


Clive Juſtice : As my Lord C. J. is not diſſatisfied, how can we 


fay that theſe damages are too large? A rule to ſhew cauſe why 
there ſhould not be a new trial was refuſed per lotam curiam, and 
«ant Davy took nothing by his motion. 
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Trinty Term 


9 Geo. 3. 1769. 


9 


Leaſingby ver/#s Smith, Savilian profeſſor of geometry 
in the univerſity of Oxford and doctor in phy, 
> FT 


Conuſance of HIS was a rule to ſhew-cauſe why claim of conuſance of this 


pleas unser. I Cauſe, prayed by the Earl of Litchfield, Chancellor of the 


ty of Oxford, 177vVer/ity of Oxford, ſhould not be allowed, which was made 
becauſe it was upon the motion of ſerjeant Jephſon the 147h of April, the third 

neither lam gay in the laſt term; upon proof by affidavits that the defend 
ed in due J 3 upon p y e delendant 
form, nor in Was a matriculated member of the univerſity, Savilian profeſſor in 
due time. geometry and reſident there, and upon producing to the court a 
letter, or warrant of attorney under the hand and ſeal of the Eur) 
of Litchfield, appointing A. B. his attorney to claim conuſance in 
this caſe for the univerſity ; alſo the letters patent under the great 
ſeal of King Hen. 8. bearing date the 1/? day of April in the 1400 
year, of his reign, whereby (amongſt other things) he granted to 
the then chancellor, maſters and ſcholars of the univerſity of Ox- 
ford and their ſucceſſors, that the ſaid chancellor and his ſucceſſors, 
or his deputy or commiſſary for the time being, ſhould have the 
full conuſance and examination, hearing and determination of all 
pleas, as well of debt, treſpaſs contra pacem, and other miſde- 
meanors, as of miſpriſions, extortions, conſpiracies, confederacies, 
maintenances, falſe allegiances, accounts, contracts and injuries 
whatſoever, and of all other articles which may fall into fine or fe- 
demption, or into other pecuniary- puniſhment, and of all other 
perſonal contracts, pleas, and plaints, and other cauſes and matters 
whatſoever, by whatſoever name they are called or may be called, 
although they might concern the ſaid late lord the King, his hes 
or ſucceſſors, (aſſiſes and pleas of freehold only excepted) within the 
vill of Oxford, &c. or elſewhere within the kingdom of England, 
after what manner ſoever ariſing, done or committed, as well at the 
{uit of the ſaid late King, his heirs and ſucceſſors, as at the ſult of 
the party, or in any other manner whatſoever where the ſcholars, 0 
their ſervants or miniſters, or any other perſons who ought to 7 

2 | | a 


ib. tht. 1 5 n th. —— 


Trinity Term 9 Geo. 3. 1769. 


— Ad ed — 
CERT 


* 


407 


any privilege of the ſaid univerſity of Oxford; which, for the pri- 
vileged perſon the ſaid chancellor, commiſſary, or his locum tenens, 
or their ſucceſſors for the time being, ſhall or will claim, Sc. &c. 
&c. And alſo upon producing to the court an exemplification of 
an act of parliament made in the 13th year of Queen Elisabeth 
confirming the faid letters patent ; and alſo an entry of the claim 
of conuſance in this cauſe upon a roll of laſt Eafter term, wherein 
the charter and the act of parliament are ſhortly not fully ſtated, 
and it is ſet forth that no ſcholar ſhall be ſued, arreſted or impleaded 
any where out of the univerſity, for whom the chancellor ſhall 
claim this privilege ; then recites that this action was commenced, 
and the defendant ſerved with a capras (as hereafter is mentioned, 
(the copy of which writ 1s annexed to the ſaid roll), then ſets forth 
that the defendant is a matriculated perſon, Savilian profeſſor, and 
refident in the univerſity, and concludes with praying that this court 
will remit the conuſance of this cauſe to the chancellor of the uni- 
verſity, without ſetting forth the declaration which had been before 
delivered in the cauſe. 


June the 3d in this term the plaintiff, on ſhewing cauſe, pro- 
duced affidavits that he is a builder, and that the defendant was in- 
debted to him in the ſum of 2291. 115. 64. + for work and labour 
and materials found, in building and repairing the houſe of the de- 
fendant in Oxford, who has paid the plaintiff 91 J. in part thereof, 
but has refuſed to pay the remainder; that the work has been 
fairly meaſured and valued, and there reſts due to the plaintiff 138/. 


— — — — * 


; and upwards; that in order to recover this debt, the plaintiff 
0 On the-21/ of January 1769. ſued out a common capias ad re- 
54 ſpondendum, againſt the defendant to anſwer the plaintiff de placito 
5 quare clauſum fregit at Oxford, teſted the 287h of November 1768. 
F the laſt day of laſt Michaelmas term, and returnable on the morrow 
; of the Purification of the bleſſed Mary the 3d of February 1769. 

Fa That on the 24th of January 1709. a copy of the capias was 
* ſerved upon the defendant, who entred his appearance with the 
a ilacer of Oxford on the 6th of Feb. 1709. 

7 That on the 34 of April, in the vacation after Hilary term laſt, 
S the plaintiff's attorney delivered to the defendant's attorney a decla- 
5 ration intitled of that term in an action upon the caſe upon afſump- 
X ; A, for work done and materials found as above. 

= On the 12th of April 1769. the firſt day of Eaſter term, a rule 


to plead was given, and that 


On 
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Trinity Term 9 Geo. 3. 1709. 


Judgment of Wilmot Lord Chief Juſtice, (after ſtating all the facts exactly a 
above, ) ſaid to this effect: 


Hard. 50. 


before, application was made to this court by the attorney of the 
chancellor of the univerſity claiming this conuſance, and pray 

the ſame might be allowed, when the rule to ſhew cauſe before 
mentioned was made on the motion of ſerjeant Jepbſan as above 
and on the 3d of June in the preſent term this matter was debated 
by Glynn and Fephſon ſerjeants, on behalf of the univerſity, and by 
Nuares ſerjeant for the plaintiff; and after time taken to conſider 
whether the claim of conuſance ſhould be allowed, the court on 
the 147% of June the laſt day of this term gave judgment againſt 
allowing thereof to the effect following. es 


and in due rime; and we are all of opinion that it is defective in 
both. | 


' reſtrain and curb inferior juriſdictions, and to bring the ſubject to 
the common law courts here, for the obtaining of juſtice ; I can 
- eafily diſcern very proper motives in the courts for ſuch their con- 
duct; there had been great power given from the crown to great 
men, which occaſioned much oppreſſion, and made people look up 
to the King, and deſirous to have juſtice in his courts, which ts 
more impartially adminiſtred there, than in inferior juriſdictions; 
this is the reaſon that induced the ſuperior courts to take defendants 
to keep the plaintiff to the ſuperior juriſdiction, which he had 
elected and choſen; although the inferior juriſdiction proceeded in 
the ſame manner according to the rules and maxims of the com- 
mon law; 4 ſortiori to be more ſtrict to ſee that the claim be made 
in due form and time, when it is to fetch the party, and conuſance 


law and-mode of trial. 
conuſance of pleas to proceed by any other manner than by the 
made to confirm this charter to the univerſity, 


pariſon to the law of the land and a trial by a jury, therefore am 
inclined to keep a tight hand upon this claim, according: to the rules 


_—— 


On the 14th of April, the third day of the ſame term, and nu 


The queſtion is, whether this claim has been made in due form, 


The courts of Neſtminſter-ball have in all times been anxious to 


out of inferior courts, and to lay down very ſtrict and ſevere rules 


of the cauſe to an inferior juriſdiction that proceeds by a different 

This grant of conuſance of pleas to the univerſity would have 
been void without an act of parliament, for the crown cannot grant 
rules of the common law, and therefore the fat. of 13 Eliz. was 


Although I regard the civi Jaw, yet I hold it as nothing in com- 


laid down by deceſſors. 
aid down by our predeceſſors. * 


2 


—_ - * 


Trinity Term 9 Geo. 3. 1769. 


None whoſoever have greater regard for the univerſities than we 


all have; I may fay we have filial piety towards them, they excel 
jn all ſcience whatever, and ſhine with brighter luſtre than either 


the Roman, Grecian, Egyptian or Alexandrian ſchools ; they are 


ſtars of the firſt magnitude, and although I ſee ſome ſpecks in them, 


yet I ſee more in others; and if there could be any partiality in this 
matter we ſhould all have been with them, but we are bound to 


determine by the ſtrict rules laid down by our predeceſſors. 


As to this claim, at firſt reading thereof it ſeemed to me to be 
imber fect, and not entred in due manner and form, it is drawn after 


the entry of the claim in the caſe of Hayes v. Long C. B. Trinity Ante 310! 


6 Geo. 3. and if the claim in that caſe had been allowed upon de- 


bate, I ſhould have been weighed down with the authority ; but 
the only point in queſtion there was, whether the defendant Long 


was reſident in the univerſity ; and whether the claim was made in 


due manner and form, or in due time, was not at all debated by 


the counſel or the court; Long was not reſident, and that claim 
was diſallowed. 


The entry of the claim on the roll in the caſe of Kendrick v. 


Kynaſton in Hilary 4 Geo. 3. B. R. was exactly like hat in Hayes 


v. Long, (which ſeems to be drawn from it) I was in that court 


when a rule to ſhew cauſe was made why the claim of conuſance 
ſhould not be allowed ; but nothing further was done, nor was the 
rule ever made abſolute; ſo that whether the claim in the caſe of 
Kendrick v. Kynaſton was duly made and entred or not, was never 
determined. „ 


I ſhall now conſider this claim, how it ſtands, and how and 
when it ought to have been made. 


The claim of conuſance in this caſe, is an intervention of a third 


perſon demanding judicature in the cauſe, againſt the plaintiff who 
has choſen to commence his action here, and it is telling this court 


they have no right to try the cauſe; and if the univerſity have a 
right to ſuch judicature and conuſance, they have a right to tell this 
court ſo; but yet the court and the crown are intereſted, becauſe 
the claim is made againſt the general juriſdiftion of the King's ſu- 
perior court, and againſt the adminiſtration of juſtice therein, the 
fineſt garland in the crown; therefore the court, as judges between 
the crown and the univerſity, muſt look into the claim nicely, and 
fee whether it be made in due form and time according to the ſtrict 
rules laid down by our predeceſſors. | 


This claim is a demand of ſomething quod ſbi debetur, the con- 


kquence whereof is, that it muſt be perfectly entred upon record, 
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muſt ſtate every thing that is to take away the general juriſdicton 
of this court; it may be demurred to, or the facts therein alledged 
may be controverted by pleading; the whole ought to be ſet forth 
with all the proceedings in the cauſe that have been Here with great 
preciſion; in this caſe the claim was made after the declaration was 
delivered. 


The period and ſituation of the cauſe at the time when the claim 
was made is very material; a declaration had been delivered on the 
34 of April, a rule to plead given the 127% of April, and the claim 
was made the 147% of April, ſo that it was neceſſary to ſet forth the 
declaration in the entry of the record of the claim, which is not 
done; there ought to be no diminution of any part of the proceed- 
ings in the cauſe, but the whole progreſs thereof till the inſtant of 
the making the claim ought to have been entred on the roll, ſo 
that the proceedings and declaration in this cauſe ought to have been 
entred on the roll; and then upon the ſame roll the entry goes on 
thus, vig. And the ſaid defendant by A. B. his attorney comes (but 
the defendant ſays no more, nor makes any defence) and hereupon 
comes George Henry Earl of Litchfield, chancellor of the fair uni- 
verſity of Oxford by C. D. his attorney to demand, claim, proſe- 
cute and defend his liberties and privileges thereof, that is to ſay, to 
Have the conuſance of the plea aforeſaid (and fo the whole claim is 
entred in due form to the end thereof, which concludes thus), and 
the aforeſaid chancellor demands his liberties and privileges afore- 
faid, according to the form and effect of the letters patent aforeſaid, 
and the confirmation aforeſaid, in this plea between the parties 
aforeſaid here in the court of the Lord the King now depending tc 
* Theſe words be allowed to him, * as heretofore hath been allowed. 


ſeem to be 


ge h Ag In the caſe of Wells and Traherne, the claim was diſallowed, fo 


cauſe this is a that tlie roll wherein the entry was made was taken away and never 
franchiſe gi- filed; but J have been favoured with a ſight of a copy of that entry 
2 1 „pad. by Mr. Wilmot, who was concerned in that cauſe, wherein the 
ment. proceedings in the cauſe are ſtated in the manner and form as! 
| have ſaid; in Ryley and Appleby v. Storey, Eaſter 9 Ann. Roll 339. 

the proceedings are there ſtated as in Wells and Traherne, In Chaf- 

man and Wiſh, T; rinity 3 & 4 Geo. 2, Roll 356. C. B. the entry 1 

the like as in Wells and Traberne; fo alfo in — v. Faucel, 

Mich. 1 Geo. 1. Roll 613. all theſe caſes ſhew what is to be entred 


on the roll in making a claim of conuſance. 


The proceedings in the cauſe fo far as they have gone ought to 
be ſtated in the ſame roll with the claim, becauſe the court, if the 
claim be allowed, does not ſo abſolutely diſmiſs the cauſe that it can 
never be brought back again; but it is plain from many of the old 

entries that the parties have a day given them in the court of = 
K par! 


to 
the 
can 


old 
the 


11 


for pleading was out, vig. on the 3d day in the term. 


and to have feigned that the claim was made in Hilary term, as the 


en 


— CENINIIES 


Geo. 3. 


1769. 


party claiming conuſance, and if that inferior court ſhall not do 
them Full and ſpeedy juſtice, they ſhall return again to the King's 
court for juſtice; after the entry of the allowance of the claim, the 
farther entry upon the ſame roll runs thus, vig. Et ſuper hoc 
« jdem attornatus eorundem abbatis & conventus hic in curia præ- 
<« fixit diem partibus prædictis coram ſeneſchallo ipſorum abbatis & 
conventus apud T. infra hundredum prædictum die lunz proximo 
poſt feſtum Pentecoſtes proximum futurum : Et dium eff eidem 
attornato pradiforum abbatis & conventus quod partibus pradittis 
« pleng & celeris Juſtitia inde exbibeatur, alioquin redeant, &c. 
Paſch. 17 Hen. 7. Rot. 33. Raſt. Ent. 129. ſo it appears, that for 
good cauſe ſhewn to this court, the cauſe may be brought back again, 
and a re- ſummons may be awarded, and the parties may go on 
here again from the period or fituation the cauſe was in at the time 
of the allowance of the claim ; but in ſuch caſe if the ſtate of the 
proceedings at the time of the allowing the claim was not to be 
entred upon record, the plaintiff would be obliged to commence 
another action, and to declare again for the ſame cauſe, which 
would occaſion great delay and expence ; but in theſe claims there 
muſt be no delay whatever; this ſhews the neceſſity of ſtating the 
declaration in the entry on the roll, L 
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It was objected at the bar on behalf of the univerſity, that the de- 
claration being of Hilary term, and delivered in the vacation a few 
days before Eaſter term, they could not take notice of the declara- 
tion, becauſe in that caſe the claim would have appeared to have 
been made after an imparlance, which was never allowed, for an 
imparlance annihilates a claim, and therefore they were obliged to 
graft the claim upon the writ of capias quare clauſum fregit, and 
that they came to the court to make it in due time before the rule 


But in anſwer to this, we think, that under the preſent circum- 
ſtances of the cauſe, notwithſtanding this kind of imparlance, the 


been to have ſet one fiction upon another, for the ſake of juſtice, 


Plaintiff had feigned that the declaration was delivered in Hilary 
term, when in truth it was delivered after Hat term in time of va- 
cation. Fiction in the law is a great magician, who never makes 
uſe of his magic but for the ſake of juſtice, for in fctione juris 
ſemper eft 2quitas ; ſo that we think the declaration and claim might 
have been entred on a roll of Hilary term. 


But 
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claim might have been entred upon a roll of Hilary term, and an | | 1 
allowance thereof prayed upon the firſt day of Eafter term, for the 1 1 


| 3 | = 1} 
delivery of a declaration, (intitled of Hilary term,) in the vacation 25 
after Hilary term, is a mere fiction, and the right way would have 


* 
= a * — = 
2 Ss 1 2 
« 2 4 F 
4 — N Mo" — * c 
— 22 p oo —_ 
* — — 1 fi : 
a * K — n — N * — — — e TT 
n $836 Ros RR — * — — - IR 4 < 
. —— — _ - — 7 fo. 7 8 
5 £ f N 2 WS Me” 1 — — — 2 - te, - — 04 ie — p 2 
* 5 » - $994 <5 - "i : ns 2 Ham . — — __ , _ 
— — — 0 PL = 2 K — * £ 7 
4 - — £ . * ” . ; — 
—— gon 7 =o 0 ve erty 2 7 . ay en 2 1 — 2 
N * x + bs, en 22. . S — 
— — 5 3 * * LIED = 
4 a ꝙ — Ins — — 
— 


„ — — 
— —— 
nenn — 


. 
— — NOD 
— 


— — 


n 
— 


= OS 
—_— 


—— [ H 


* * 
R 
N we — 2 
— — — — 
2 5 G — 


"BL Y 1 
* 
2 — —— 
* 4 ET 4 
— 3 e. 
8 — 
— * 
— . n 
2 — 2 4 
3 2 
— Hp 1s 
RS mon 3 
8 * — ns 
bt * 
TN _ = _— 
= — n : S 


2 e 


no we Twi 


Ms * —2, 
3 + & 233 


— —_— - 
o 


—_ * 


r 
, 


Ir N 99: py errno ne” 
* —— „„ ͤ AlS-wrii. woes 


4 —ä— . — . 


r 


r 


2 > _—_— 2 hw : + — * ny, 1 4 _—_ — . — N 
MPR : 2 5 * A IO. 1. dC r "GI or et oe” N * ee — —— * 5 „ — — „ „ 
1 2 55 wo” * 2 EE. = * Ws £ * 7 8 ; — * cm > - „ r " = 

a e n ˙— . „ oagignrs I 2 x ts ; —— ee e ore; 7 *. — — — 1 : — 

: a * N — - : WT, Wn one bed rar... EE EAST : 2 3 2 , . * . N 9 

> - L 3 * 2 FS - A — % — 3 * —— ; : 
| ; Fi 2 2 „ . 22 5 
: | 


| 
1 
ia 


\ 
wy 
4s 
\ 
o 
% 
\ 
1% 


e 
+ 
. 
. (1 N 
_ 
+ 
3 
61 
vo * 
1 
| 
i 
| on 
J. 
! 
9 
\ 
; 
% 


dl. KIT 


——_—_ 
23 


FP IO 4A EIT 


LA, 


— 


282 —— — — —— — A t- 
- xa g - — — gn > ng —— 


p 
34 
of [ 
1 | 
5 1 
* 5 
9 
11 
*T 
'% 
17 
0 
LY 
£ 
-$Y 
e 8 
4 
1 
1 
KY 
4,3 
$i 
1 
*Y 
| 
1 


J 


— 


* a 


412 


have come the very jir/# day of the term to make the claim; and 


vo is proceeding to obſtain juſtice in a ſuperior court at great ex- 


ECAC, FOE tro Et or; rH per ve. 


term by the rules of the court are allowed to the defendant for time 


„ 
2 SY 
. 


and the ſtatute (being a private act of parliament) ought to have 


them fully ſet out upon this record. The caſe of Caſile v. Litch- 
field, Hard. 505. ſeems to be almoſt the firſt claim of conuſance 


_ univerſity of Oxford, and therefore it does not ſeem to be neceſſary 


Booth v. Grabam B. R. 


Trinity Term 9 Geo. 3. 1769. 


But ſuppoſe the claim could not be entred as of Hilary term, and 
that after a ſpecial imparlance it might be made and entred of Eaſder 
term following; in that caſe, it is as clear as the ſun, that you muſt 


there is good reaſon for this, becauſe you come to ſtop a plaintiff 


pence. 
It was ſaid for the univerſity, that as the firſt Jour days in * 


to plead, that the claim being made on the 7h:rd day of the term, 
was in due time; in anſwer to this we ſay the time to plead aſter 
an imparlance is ſtrictly on the fir/t day of the next term, being the 
dies datus, and that the four days allowed in that caſe for pleading 
are ex gratia, and by the practice of. the court as to time for plead- 
ing; but this rule does not at all apply to the time for claiming 
conulſance, 


In this entry of the claim it is difficult to lay one's finger on any 
part of it without pointing out ſome objection thereto, the charter 


been fully ſet forth; the court is not bound to look into every pri- 
vate charter and act of parliament, and here they are neither of 


allowed to the univerſity of Oxford; diligent ſearch has been made 
for the record thereof, but we are informed it cannot be found. 


The conuſance of pleas is granted by a& of parliament to the 


to ſhew that this charter has ever, at any time before, been allowed 
by the King's writ, or by any of his ſuperior courts. 


The perſon who drew this entry of the claim has taken the cauſe 
up at the return of the writ, as if it had ſtood at that period at the 
time when the claim was made, and when the court was moved to 
allow it, vis. the 14th of April, a declaration as of Hilary term 
having been delivered before on the 3d of April; perhaps he ſaw 
the objection upon the imparlance, and remembred the caſe of 
2 Geo. 2. Bernard. 65, where Page 
J. obſerviog that the claim was not entred on record, the counſel 
for the univerſity moved that it might be entred unc pro tune, 
which was refuſed by the court, and the claim was diſallowed, be- 
cauſe of /aches. „„ 


But in the preſent caſe it is ſaid there is no lacheſs, for that the 


declaration was not delivered until aſter Hilary term, and that the 
| univerſity 


—_— 


RY * 
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opinion they might have entred the claim as of Hilary term, and 
were obliged to come the · very firſt day of Eaſter term, and move 


the court to have it allowed ; the 20 Hen. 4. 20. 4. in a writ of 
Maintenance returnable guinden' Martini, the mayor and burgeſſes of 


Briſtol claimed conuſance ; and it was held by all the Juſtices that 


they ought to have come upon the fut day, and that their claim 
ſhould then have been entred, and becauſe they had. not ſo done the 


claim was not allowed. 11 H. 4. 41. 6. S. P. 6 H. 7. 9. b. 10. 
8. P. ꝙ H. 7. 10.6. 12. 4. 8. P. 3 H. 6. 30.6. S. P. Bro. Conu- 


ſance, Pl. 19. Bro. Privilege, pl. 7. S. P. and many other caſes in 
the books ſhew that conuſance of pleas muſt be demanded be -firft 
day the party hath in court, even upon the return day of the writ, 
if the cauſe of action appears therein; if it doth not, then upon the 
firſt day given upon the declaration; in the preſent caſe it appears 
by affidavits that the defendant had notice of the cauſe of action 
before the return of the capias ad reſpondendum, ſo that the chan- 
cellor ought to have come and made the claim upon the return of 
the writ. Upon the whole we are all of opinion that here has been 


delay, and that the conuſance hath neither been claimed in due 
ferm, nor in due time; and therefore the ſame muſt be diſallowed. 


Garrard widow, adminiſtratrix, &c. verſus Early. C. B. 


EBT upon a bond; after the rule to plead was out, ſerjeant 
Burland moved that the defendant might have leave to plead 
two pleas; I/, Performance of the condition of the bond; 2dly, 
That no ſuch letters of adminiſtration as are ſet forth in the decla- 
ration were ever granted to the plaintiff. =o 


Upon mewing cauſe, it was objected by ſerjeant 'Nares for the 
Plaintiff, that the defendant cannot plead the ſecond plea without 


Craving oyer of the letters of adminiſtration, and ſetting the ſame 
out in that plea; and he not having craved oyer thereof in time, is 


now too late to demand it, becauſe the rule to plead is out, and 


of that opinion was the court; and ſaid, where there is any va- 
Nance between the letters of adminiſtration ſet forth 'in the decla- 
kation, and the letters, &c. actually granted under the feal of the 


{piritual court, if the defendant will take advantage thereof he muſt 


Crave cyer thereof before the rule to plead is out, muſt ſet the ſame 
but on record and demur for the variance, but that now he was too 


mak — rule to ſhew cauſe was diſcharged per curiam, abſente 
Ve . 7 # 


5 N Between 


univerſity entred and made the claim in due time; but we are of 
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Between ohn Weller and Elizabeth his wife, John 
Mercer and Suſannah his wife, Thomas Fry and 
Elizabeth his wife, Benjamin Fry and Sarah his 

wife, Ann Cripps widow, William Okill the younger 
and Ann his wife, Plaintifls; and Dorcas Baker 


ſpinſter, Defendant. C. B. 

Joinder in ac- Kent, f. T N 18 is an action of treſpaſs upon the caſe, wherein the 
tion. II plaintiffs declare, that whereas at the time of the ſe. 
The dippers veral grievances hereinafter firſtly, ſecondly and thirdly mentioned, 
at Tunbridge and alſo at the time of the making of the agreement and the act of 
——_ 7! parliament hereinafter mentioned, and for a long time before, there 
husbands, in were and {till are certain ſprings or wells of medicinal water called 
_— 1 : Tunbridge Wells within the manor of Rufthall in the ſaid county of 
Fndant for Kent, to which (aid ſprings or wells divers perſons have during all the 
exerciſing the time aforeſaid reſorted, and ſtill do reſort, at proper ſeaſons of the 


buſineſs of a year to drink the water thereof for the benefit of their health; and 


dipper not | | : erei | 
. duly Whereas before and at the time of the agreement hereinafter men- 


appointed and tioned certain perſons called dippers uſed to attend at the ſaid ſprings 


approved de or wells, and deliver the water thereof to ſuch perſons as reſorted 


cording to a . | I 
i na. thereto to drink the waters thereof, and had and received from ſuch 


tute. perſons ſo reſorting divers ſums of money for ſuch their attendance 
and employment as ſuch dippers; and whereas before and until the 
time of making the agreement hereinafter mentioned there ſubſiſted 
between Maurice Conyers, Eſq; then lord of the ſaid manor, and 
the ſeveral freehold tenants of the ſaid manor hereinafter mentioned, 
divers diſputes and controverſies touching and concerning the ſaid 
ſprings or wells; and whereas before the ſeveral grievances herein- 
after firſtly, ſecondly and thirdly mentioned, and alſo before the ma- 
king of the act of parliament hereinafter mentioned, (to wit) on the 
21/t day of November in the year of our Lord 1739. at Speldburſt in 
the ſaid county of Kent, the ſaid Maurice Conyers then being lotd 
of the ſaid manor, and the right honourable Milliam lord Aberga- 
venny, Sydney Stafford Smythe, Eſq; &c. &c. &c. then being fret- 
hold tenants who.then held lands and tenements of the ſaid manor, by 
certain articles of agreement then and there made between the {aid | 

Maurice Conyers of the one part, and the ſaid freehold tenants of the 
other part, and ſealed with their reſpective ſeals, the ſaid Mauri? 
Conyers and the ſaid freehold tenants did determine and finally ad- 
jaſt the ſaid diſputes and matters in difference between them, and 
amoneſt other things in the ſaid articles contained, the ſaid Mau- 
rice Conyers, and the ſaid freehold tenants did in and by the ſaid oF 

| 8 | tic 


A. C. and A. O. were ſuch dippers as aforeſaid, (to wit, on the fiſt day 


Trinity Term 9 Geo. 3. 1769. 


— 


. 


ticles agree, That no perſon ſhowld he permitted to attend and follow 
the employment of * a dipper of the ſaid medicinal waters bur fuch as 


frould be choſen by the bomage at the courts baron to be held for the 


aid manor, and "APPROVED. by the lord of the ſaid manor, in which 
choice and APPROBATION' the wives, widows and daughters of free- 
hold tenants tbe ſaid manor ſhould be preferred, and ſhould not 
exceed the number of twelve, as by the ſaid articles, amongſt other 
things, more fully appears; and whereas afterwards and before the 
time of the grievances hereinafter f7/tly, ſecondly and thirdly men- 
tioned, by a certain act made in the parliament of our late ſovereign 
lord King George the ſecond, at a ſeſſions thereof holden in the 
13th year of his reign at Weftmmſter in the county of Middleſex, 


intitled, An act for confirming and eſtabliſhing certain articles of 
agreement made between Maurice Conyers, Eſq; lord of the manor 
of Ruftall in the county of Kent, and the right honourable William 


lord Abergavenny, and other freehold tenants of the ſaid manor re- 


lating to certain buildings and inclofures made and erected in and 
upon part of the waſtes of the ſaid manor, and for making the ſaid 


agreement more effectual for the purpoſes thereby intended, it was 
and is amongſt other things enacted, that the ſaid articles of agree 


ment ſo made and entred into by and between the ſaid Maurice Con- 


yers and the ſaid Freebold tenants of the ſaid manor, and in the ſaid 


act before ſet forth and recited, and every article, clauſe, covenant 
and agreement therein inſerted. and contained ſhould be, and were 
by the ſaid act ratified, eſtabliſhed and confirmed, according to the 
tenor, purport and true meaning of the ſame, as by the ſaid act of 


parliament more fully appears; and whereas before the time of the 
ſeveral grievances hereinafter fi, ſecondly and thirdly mentioned, 


(to wit) at a court baron of Sir George Kelly, Knt. then lord of the 


 faid manor of Rufthall, held at Spelaburſt aforeſaid in and for the 
ſaid manor, on the 26th day of. May in the year of our Lord 1768. 
before Thomas Scoones, Gent. then ſteward of the courts of the ſaid 
- manor, the ſaid Elizabeth Weller, Suſannah Mercer, Elizabeth Fry, Sa- 


rab Fry, Ann Cripps, and Ann Otill, were duly choſen by the homage 


of the ſaid court at the ſaid court to be ſuch dippers at the ſaid wells 


as aforeſaid; and afterwards, to wit, on the ſame day and year afore- 
ſaid at Speldburft aforeſaid were approved of by the ſaid Sir George 


Kelley, then being lord of the faid manor as aforeſaid, and then and 


there took upon themſelves the ſaid employment of dippers at the ſaid 
wells, and by reaſon thereof, and of the faid agreement and the 
ſaid act, the faid E. W. S. M. E. F. S. F. A. C. and A. O. became 
and at the time of the ſeveral grievances hereinafter jr/tly, ſecondly 
and thirdly mentioned were, and from thenceforth hitherto have been 
and ſtill are dippers at the ſaid wells; yet the ſaid Dorcas Baker well 
knowing the premiſſes, but contriving and fraudulently intending 
to injure the ſaid plarntiffs whilſt the faid E. V. S. M. E. F. S. F. 
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June in the year of our Lord 1768. and on divers other - days and 
times between that day and the day of ſuing out the original writ 
of the ſaid plaintiffs, aud wſe and exerciſe the employment of u dipper, 
at the ſaid wells, and did fake and recerve divers ſums of money for 
- exerciſing ſuch emplsyment from divers perſons, wlio during that 
time reſorted to the ſaid wells to drink the waters thereof, ſhe the 
ſaid Dorcas Baker not being a dipper auly choſen by. the homage at any 
court baron of the-ſaid-manor, and approved of by the lord. of the. 
ſaid manor, nor having any right to exerciſe ſuch employment as 

* The -buſ- aforeſaid, and by reaſon thereof the ſaid “ plaintiſs loſt and were 

OY deprived of divers large ſums of money, which- otherwiſe they 
would have received from the ſaid perſons ſo reſorting to the ſaid 

+ Dippers Wells as aforeſaid ; and the ſaid E. V. S. M. E. F. S. F. A. C. 
Holy. and A. O. were greatly injured in their employment of ſuch dippers 

Second count. as aforeſaid, (to wit) at Speldburſt aforeſaid z; and alſo whereas 

whilſt the ſaid E. V. S. M. E. F. S. F. A. C. and A. O. were 

ſach dippers ſo choſen and approved of as aforeſaid, (to wit) on 

the fir/t day of June in the year of our Lord 1768. and on divers 

_ - ther days and times between that day and the day of ſuing out 

the original writ of the ſaid plaintiffs, the ſaid Dorcas Baker 

well knowing the premiſſes, and contriving and injuriouſly in- 

tending as aforeſaid, did uſe and exerciſe the employment of a dipper 

at the ſaid wells, ſhe the ſaid Dorcas Baker not being a dipper duly 

choſen by the bomage at any court baron of the ſaid manor, and ap- 

proved of by the lord of the ſaid manor, nor having any right to 

exerciſe ſuch employment of ſuch dipper as aforeſaid, by reaſon-thereof 


0 the ſaid -plaintiffs loſt and were deprived of divers large ſums of 
1 : money-which otherwiſe -they would have received from divers per- 
f ſons who during that time reſorted to the ſaid wells as aforeſaid, and 


| the ſaid E. V. S. M. E. F. S. F. A. C. and A. O. were greatly in- 

2 5 jured in their ſaid employment of dippers as aforeſaid, (to wit) at 

* Third. count. $42/4hurſt aforeſaid; and alſo whereas whilſt the ſaid E. V. S. M. 
E. F. S. F. A. C. and A. O. were ſuch dippers as aforeſaid, (to wit) 
on the ;/irft. day , June in the year of our Lord 1768. and on di- 

vers other days and times between that day and the day of ſuing out 

the original writ of the ſaid plaintiffs, the ſaid Dorcas Buber well 

knowing the premiſſes, and contriving and injuriouſly intending as 

aforeſaid, did uſe and exerciſe the employment of a dipper at the ſaid 

wells, ſhe the ſaid Dorcas Baker not being a dipper duly choſen by 

the homage at any court baron of the ſaid manor and approved of 

| by the lord of the ſaid manor, nor having any right to exerciſe ſuch 

Nota: this employment of ſuch dipper as aforeſaid, and by reaſon thereof the 

ber tap ide laid | E. V. S. M. E. F. S. F. A. C. and A. O. were greatly in- 

plaintiffs the jured .in their ſaid employment of dippers as aforeſaid, (to wit) at 

husbands were g peldbunſt aforeſaid; and alſo whereas at the time of the ſeveral 

injured. i . : 58 it) 
Ecurth count Er ie vances hereinafter mentioned there were and for divers (to wit 
fifty years now laſt paſt, there have been and ſtill are certain medi. 

-- | _ 
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cinal wells or ſprings of water called Tunbridge Wells at Speldburſt 
within the manor of Ruſthal/ in the ſaid county of Kent; and 

whereas during all the time aforeſaid there have been and ought to 

have been and ſtill are and ought to be certain women called d:ppers, 

not exceeding 12 in number, cheſen and to be choſen by the homage 

at the courts baron of the ſaid manor, and approved and to be ap- 
proved by the lord of the ſaid manor for the time being, to attend 

at the ſaid wells, and deliver the water thereof to ſuch perſons as 

during all the time aforeſaid have reſorted or do or ſhall reſort to the 

{aid wells to drink the waters thereof, and during all the time afore- 

ſaid the ſaid women ſo choſen and approved as aforeſaid have re- 

ceived from ſuch perſons fo reſorting as aforeſaid divers fums of 

money for ſuch their attendance and employment as ſuch dippers, to 

the comfortable ſupport of themſelves and their families; and 

whereas before the time of the ſeveral grievances hereinafter men- 

tioned (to wit) at a court baron of Sir George Kelley, Knt. then lord 

of the ſaid manor of Ruſthall, held at Speldhur/t aforeſaid in and for 

the ſaid manor on the 26tb day of May in the year of our Lord 

1768. before Thomas Scoones, Gent, then ſteward of the courts of 
the ſaid manor, the ſaid E. V. S. M. E. F. S. F. A. C. and A. O. 

were duly choſen by the homage of the ſaid court at the ſaid court to 

be ſuch dippers at the ſaid wells as aforeſaid, and afterwards (to wit) 

on the ſame day and year aforeſaid at Speldburſt aforeſaid were ap- 

proved by the ſaid Sir George Kelly, then being lord of the ſaid 

manor as aforeſaid, and then and there took upon themſelves the 

ſaid employment of dippers at the ſaid wells, and by reaſon thereof 

the ſaid E. V. S. M. E. F. S. F. A. C. and A. O. became and at 

the time of the ſeveral grievances hereinafter mentioned were and 

from thenceforth hitherto have been and till are dippers at the ſaid 

wells; yet the ſaid Dorcas Baker well knowing the premiſſes, but 

contriving and wrongfully intending to injure the ſaid * plarntiffs* All we 
whilſt the ſaid + E. . S. M. E. F. S. F. A. C. and A. O. were Papa both 
ſuch dippers as aforeſaid (to wit) on the fir/t day of June in the year gippers. | 
of our Lord 1768. and on divers other days and times between that by dipperz 
day and the day of ſuing out the original writ of the ſaid plaintiffs, *”" 

did uſe and exerciſe the employment of a dipper at the ſaid wells, and 

did take and receive divers ſums of money for exerciſing ſuch em- 

Plozment from divers perſons who during that time reſorted to the 

ſaid wells to drink the waters thereof, ſhe the ſaid Dorcas Baker 

not being a dipper duly choſen by the homage at any court baron of 

the ſaid manor, and approved of by the lord of the ſaid manor, nor 

having any right to exerciſe ſuch employment as aforeſaid, and by 
reaſon thereof the ſaid || plaintiffs loſt and were deprived of divers f $790 
large ſums of money, which otherwiſe they would have received © ; 
from the ſaid perſons ſo reſorting to the ſaid wells as aforeſaid, and 3 
the faid + E. . S. M. E. F. S. F. A. C. and A. O. were greatly {hs dippers 
nured in their ſaid employment of ſuch dippers as laſt aforeſaid 000 ond 
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Fifth count. wit) at Speldburſt aforeſaid. And alſo whereas whilſt the faid E. / 
Si. M. E. F. S. F. A. C. and A. O. were ſuch dippers as aforeſaid 
(to wit) on the firſt day of June in the year of our Lord 1768. 
and on divers other days and times between that day and the day of 
ſuing out the original writ of the ſaid plaintiffs, the ſaid Dory; 
Baker well knowing the premiſſes, and contriving and injuriouſ 
intending as aforeſaid, did uſe and exerciſe the employment of a dip. 
per at the ſaid wells, ſhe the ſaid Dorcas Baker not being a dipper 
duly choſ:22 by the homage at any court baron of the ſaid manor and 
approved of by the lord of the faid manor, nor having any right to 
_ exerciſe ſuch employment of ſuch . dipper as aforeſaid, and by reaſon 
thereof the ſaid plaintiſſs loft and were deprived of divers latge 
ſums of money, which otherwiſe they would have received from 
divers perſons who during that time reſorted to the ſaid wells 28 
aforeſaid, and the ſaid E. W. S. M. E. F. S. F. A. C. and A. O. 

= were greatly injured in their ſaid employment of dippers as aforeſaid 
Buxth count. (to wit) at Spe/dhburſt aforeſaid ; and alſo whereas whilſt the aid 
E. V. S. M. E. F. S. F. A. C. and A. O. were ſuch dippers as 
aforeſaid, (to wit) on the int day of June in the year of our Lord 
1768. and on divers other days and times between that day and the 
day of ſuing out the original writ of the ſaid plaintrfs, the ſaid 
Dorcas Baktr well knowing the premiſſes, and contriving and inju- 
riouſly intending as aforeſaid, did uſe and exerciſe the employment of 
a dipper at the ſaid wells, ſhe the ſaid Dorcas Baker not being a 
dipper duly choſen by the homage at any court baron of the ſaid 
5 manor and approved of by the lord of the ſaid manor, nor having 
. any right to exerciſe ſuch employment of ſuch dipper as aforeſaid, and 
. by reaſon thereof the ſaid E. W. S. M. E. F. S. F. A. C. and A. C. 
were greatly injured in their ſaid employment ef, dippers as aforeſaid, 
(i to wit, at Speldburſt aforeſaid, whereupon the ſaid plarnttffs lay 
= they are injured, and have ſuſtained damage to the value of 1001 

and thereof they bring ſuit, &c, = 


The defendant has pleaded the general iſſue, that ſhe is not guilty 
of the premiſſes above laid to her charge, and thereupon iſſue 1s 
joined, which is entred of Hilary term laſt. 


This cauſe was tried at Maidſione the 615 day of March 1709. 
before Mr. Juſtice Che, when a verdict was found for the plain- 
tiffs upon the ſecond, third, fifth and ſixth counts in the declata- 
tion and five ſhillings damages, ſubject to the opinion of the court 
upon the following caſe, which ſtates 


| The caſe That the plaintiffs gave in evidence a private a of parliament 
ſtated for the . | Y . in ar- 
alas of he paſſed in the 137% year of King Geo. the 2d. confirming certain 
court, ticles of agreement inſerted in the ſaid act in which are contained 


the two following clauſes, (via.) 


Fifth) 
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e Fifthly; It is alſo further agreed between the ſaid parties, that 


« the ſaid Maurice Conyers and his heirs and aſſigns, and the ſeveral 
« freehold tenants. parties hereto, -and their reſpective ' heirs and aſ- 


« ſigns, ſhall and will from time to time, and at all times for ever 
« hereafter, permit and ſuffer the ſaid medicinal ſprings or wells of 
« water called *Tunbridge Wells, the place or ſhed near the ſaid 


« ſprings-calied Dzppers-hall, and the walks called Tunbridge Wells 


« us, and all ways, paſſages and open pieces of ground, part of 
« the ſaid premiſſes, or leading thereto, which are particularly ſet 


« forth and diſtinguiſhed in the plan of the premiſſes hereto an- 


« nexed, to remain always open and free for the public uſe and 


« benefit of the nobility and gentry and other perſons reſorting to, 


or frequenting Tunbridge Wells, in the manner the ſame now are, 
« or lately have been uſed, and that the ſaid Maurice Conyers, his 


e heirs and affigns, ſhall and will from time to time join and con- 


« cur in doing all ſuch acts and things as ſhall be neceſſary for the 


preparing and keeping the ſame open and free, according to the 
true intent and meaning of this agreement, : 


« Thirteenthly ; Alſo it is hereby further agreed by and between 
«© the parties hereto, that no perſon .ſhall be permitted to attend 
« and follow the employment of a dipper of the ſaid medicinal 
waters but ſuch as ſhall be choſen by the homage at the court baron 
© to be held for the ſaid manor and approved by the lord ef the 


* manor; in which choice and approbation the 2w7ves, widows and 


* daughters of freebold tenants of the ſaid manor ſpall be preferred, 


* and ſhall not exceed the number of twelve.“ 


It did not appear in evidence that the homage and lord had ever 


ated under the ſaid act of parliament, or that there had ever been 


any dippers choſen by the homage, and approved by the lord from the 
time the ſaid act paſſed until the 26. of May 1768. when, at a 


court baron then holden, the homage .choſe, and the -lord approved, 
Sc. prout the following entry upon the rolls of the ſaid court, (viz.) 


* At a court baron of Sir George Kelly, Knt. lord of the manor 


Scones, Gent. ſteward of the court of the daid manor,” 


© Alfo the homage aforeſaid do chooſe Eligabeth Weller the wife 
of John Weller, Ann Cripps widow, Sarab Fry the wife of Ben- 
* jamin Fry, Suſanna Mercer the wife of John Mercer, Elizabeth 
* Fry the wife of Thomas Fry, Ann Okill the wife of William Okt, 
Mary the wife of William Friend, and Dorcas Baker ſpinſter, to 
pl attend and follow the employment of dippers of the medicinal 

| Waters 


cc 


of Ruſthall, held at Speldburſt in and for the ſaid manor on the 
26th day of May in the year of our Lord 1768. before Thomas 


— 
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e waters within this manor, commonly called Tunbridge Wells, fub- 
« ject nevertheleſs to the approbarron of the lord of the ſaid manor. 


It did not appear in evidence that any notice was given previous 
to the holding of the ſaid court, of any intention to appoint differ; 


that they or either of them were, or was reſpectively the wife, 


term laſt by ſerjeant Jephſon for the plaintiffs and ſerjeant Nares for N 


for the plaintiffs and ſerjeant Forſter for the defendant ; after a few 


per totam curiam, to the following effect. 


the manor, and choſen by the homage to be a dipper at the Wells, 


are, That no perſon ſhall be permitted to attend and follow the 


« The lord's approbation; At this court Sir George Kelly, Knt. 
&* lord of this manor, approves of all the perſons ſo choſen by the 
e homage for dippers as aforeſaid, Dorcas Baker only excepted, 


there. 


It appeared in evidence that Dorcas Baker the defendant was the 
daughter of a freehold tenant of the manor, and alſo a freehold 
tenant in her own right, but no evidence was given by the plaintiffs 


widow or daughter of a freehold tenant. 


It appeared that the defendant Dorcas Baker had acted as a dipper 
during the laſt ſummer, but there was no proof of her having re- 
ceived any gratuity, other than general evidence, that the employ- 
ment of a dipper is attended with profits which ariſe from the vo- 
luntary contributions of the company reſorting to Tunbridge Wells, 


This caſe was twice argued at the bar; the firſt time in Eaſter 
the defendant ; and the ſecond time in this term by ferjeant Leigh 


days time taken to conſider, judgment was given for the plaintifis - 


Curia: There are two general queſtions in this caſe ; 1%, Whe- 
ther the defendant Dorcas Baker the daughter of a freehold tenant of 


but not approved of by the lord of the manor, can juſtly follow or 
exerciſe the employment of a dipper ? h 


2aly, Suppoſing ſhe cannot, whether the plaintiffs have a right to 
recover in this action? ; 


As to the firſt queſtion, we are all of opinion that the defendant 
cannot juſtly follow or exerciſe the employment of a dipper ; the 
words of the agreement between the lord and his freehold tenants 


e employment of a dipper of the medicinal waters, but ſuch 26 
« ſhall be choſen by the homage at the court baron to be held for the 
manor and approved by the lord, &c. which are now the words of 
an act of parliament, apd as clear and plain as words can. 1 5 
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be; none ſhall be drppers but ſuch perſons as ſhall be choſen by the 
lomaze and alſo approved of by the lord; Dorcas Baker, (it appears) 
was not approved of, but on the contrary was excepted againſt by 
the lord ; therefore by the clear words of the ſtatute ſhe ſhall not 
be permitted to attend and follow the employment of a dipper. 


The intention of this ſtatute is alſo plain; before the making 
thereof, there was a great conteſt between the lord and his tenants 
touching their right of common, theſe wells, and other matters; 
the lord was much benefited by the great reſort of the nobility and 
gentry to drink the waters, and the tenants thought themſelves in- 
jured in their right of common, Sc. at length the articles of agree- 
ment were made and executed, and being found to be for the mu- 
tual advantage of the lord and tenants were confirmed by parlia- 
ment and made firm and permanent ; the benefit of theſe waters 
being thereby given freely to the public, it was neceſſary to eſtabliſh 
a a rule, how, and in what manner, they ſhould be dealt out to the 
public; the tenants having loſt part of their common, thought they 
ought in conſideration thereof to have ſome benefit, therefore to 
prevent ſtrife, confuſion and a kind of civil war amongſt the tenants, 
which muſt neceſſarily follow if every body who pleaſed was ſuf- 
fered to exerciſe the employment of a dipper, it was agreed that 
the homage ſhould chooſe and the lord ſhould approve, not more 
than twelve perſons to be dippers; fo that, by this law, all diſſolute 
idle perſons are prevented, and no perſon ſhall come to be a dipper 
at the wells, but whom the lord pleaſes, who is the owner of the 
foil where they are; cajus eſt dare ejus eft diſponere; it was a very 
right meaſure, that every perſon ſhould be (as it were) ſtamped 
with the ſeal of both the lord and the homage, before ſhe ſhould 
be permitted to exerciſe this employment of dipper ; fo that we 
have no doubt but the lord muſt approve. OD | 


Another matter was mentioned at the bar as to this firſt que- 
ſtion, and that was, whether theſe words in the articles and the 
ſtatute, (viz.) © In which choice and approbation the wives, widows 
and daughters of freehold tenants of the manor ſhall be preferred,” 
are mandatory or directory; but this not being an action againſt 
the lord for refuſing to approve of Dorcas Baker after ſhe was choſen 
by the homage, we need not determine this matter. There are 
many caſes where the words of a ſtatute ſeem to be mandatory, yet 
have been held to be only directory; and fo e contra, where words 
which ſeem to be directory, have been held to be mandatory, the 
ſubject matter of a ſtatute muſt explain the true meaning thereof. 

The words in the preſent caſe ſeem to be mandatory, and yet, on 
the other hand, if they be abſolutely compulſary, it will take away 
the choice and approbation of any other perſons but the w2ves, oi dαάοðs 
and daughters of freebold tenants; we give no opinion as to this 

| | 2 matter, 
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- againſt the lord be what it will, it does not apply to our caſe; at 


tors; however we think it ſuch an intereſt or employment that an ac- 
tion upon the caſe will lie againſt a ſtranger for a diſturbance therein. 


— 


matter, but think that if the homage do chooſe the wife, widny or 
daughter of a freehold tenant to be a dipper, the lord ought to ap. 
prove of ſuch perſon, unleſs he has ſome good exception againſt 
her; if Dorcas Baker could have an action againſt the lord for not 
approving of her after the homage had choſen her, ſhe could only 
recover damages, and not a ſpecific relief; but let her right of action 


preſent we are of opinion ſhe cannot juſtly follow or exerciſe the 
employment of a dipper, which brings us to the 


Second queſtion, which is, whether the plaintiffs have a right to 
recover in this action? 


Several objections were made by the counſel for the defendant. 
1//, It was ſaid, that there muſt be both an zzjury and a damage 
done to, and ſuſtained by the plaintiffs, to ſupport an action upon 
the caſe; in anſwer to this, we ſay here is both an njury and x 
damage; an injury, by the defendant's diſturbing the dippers in the 
exerciſe of their right or employment, and a real damage in depriving 
them of ſome gratuity which they would otherwiſe have received, 
perhaps more than they might truly deſerve for their labour and 
pains ; beſides an action upon the caſe will lie for a poffibility of a 
damage and injury; as for perſuading A. not to come and fell his 
wares at the market of B. the lord of the market may have this 
action. 


a2 di, It was ſaid that this is not ſuch an office or employment for 
which an aſſiſe would lie, and therefore this action will not lie; 
in anſwer, we think this may be an employment for hfe determinable 
upon miſbehaviour ; and if ſo, it is a freehold, has a certain place 
where it is to be exerciſed, and may be put in view to the recognt- 


3dly, It was ſaid that no notice was given previous to the holding 
of the court baron on the 26th of May, of any intention to appoint 
dippers there, which ought to have done; in anſwer to this it 1s 
ſtated in the declaration that the dippers were choſen and approved at 
that court baron; and Mr. Juſtice Cive has reported that it was pro- 
ved at the trial, that the uſual notice of holding the court baron was 
given; it is the court of the freebolders who are the judges thereof; 
the /ieward is only their protbonotary, and notice is never given 0 
any particular buſineſs to be done at a court baron; if any body 1 
to give notice it muſt be done by the freebolders, for it is theit 
court, and they are the ſuitors thereof. What? muſt the freebolarrs 
give notice to the freebolders? it is nonſenſe to ſay ſo; and perhaps 
the greateſt part of them may be diſperſed all over England, of 
2 man 
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many of them may be abroad in other countries. But here is the 
alt of parliament which gives them all notice ; fo we are of opinion 
that notice of this particular buſineſs to be done was not neceflary to 
be given by, or to any body. 


_ — — 


4thly, It was ſaid the plaintiffs cannot join in this action. But 


5 aer ; | | 
| we think they muſt join, for although the dippers are ſeverally in- 
| titled to receive for their own ſeveral ute ſuch voluntary gratuities as 


the nobility and gentry are pleaſed to give them reſpectively, yet 
with regard to a ſtranger's diſturbing them in their employment, they 
are all jointly concerned in point of intereſt; it is a Zort as done to 
them all, like the caſe of the two mills in 2 Saund. 215, 216, 217. 
whereof the two plaintiffs were ſeverally owners, and joined in ac- 
tion againſt the defendant for not grinding at one or either of their 
mills, which he was obliged to do by the cuſtom of the manor; 
the principal objection there was that the plaintiffs had joined in one 
action, where it appeared their intereſts were feveral; Hales C. ]. 
and the whole court were of opinion that they might well join in 
action, for although their intereſts are ſeveral, yet the not grinding 
at either of their mills is one intire joint damage to both the plain- 
tiffs, for which they ſhall have their int action, or otherwiſe the 
damages would be twice recovered, if they ſhould bring their ſeveral 
actions. 1 Vent. 167, 168. S. C. 2 Lev. 27. S. C. this caſe is 
directly in point as to this objection. „„ 
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th, It was objected that the plaintiffs ought to have alledged in 


[ their declaration that the dippers were ready to dip at the wells; but 
; they have alledged that they took upon themſelves the ſaid employ- 
: ment of dippers at the wells, and that the defendant well knowing 
b thereof diſturbed them, Cc. that is well enough. 
Laſily, It was objected that the huſbands and wives ought not to 
, have joined in this action; in anſwer to this, it is very difficult to | 
reconcile all the caſes in the books touching this matter of finder | 
9 in action; at preſent it is ſufficient for us to ſay that this action is not | 
t grounded on any contract expreſs or implied, but the husbangs are 0 
8 Joined to aſſert the right and intereſt of their wives, which has been N 
it diſturbed and injured by the defendant whatever be the nature of | 
- this right, intereſt or employment, it is her own, the husband hath j 
18 nothing at all to do with it, he only ons for conformity ; it is a k 
; ſtronger caſe than an action by baron and feme touching the wife's i 
of lands where they muſt join, 1 Bulſt. 21. or than the caſe of a debt i 
15 due to the feme dum ſola wherein they muſt join. Moor 422. Baron 6 
ir poſſeſſed of tithes in right of the feme, they muſt join in the ac- h 
ri tion of debt upon the at. 2 Ed. 6. for not ſetting forth tithes, be- i 
ps cauſe the feme is proprietor. C70. Ei. 605, 613. 80 in the caſe at Cro Car. 418, N 
or bar the feme is the proprietor ; and it the muſt join in a caſe where 119. | 
TY | the i 
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Darth. S. P. for the labour of the wife only, ſhe might well have joined. 


the huſband has an intereſt in her lands, a fortiori ſhe muſt join in 


the preſent caſe; they may join in treſpaſs de clauſo fracto and cut. 


ting their graſs, Cro. E/:2. 96. and this fame point was ruled in the 


caſe of Willy and his wife v. Hawkſmore B R. that they may jtin in 
treſpaſs quare clauſum fregit of the wife's land. Wherever the wife 
is the meritorious cauſe ſhe may join in action; a very ſtrong caſe 
to this purpoſe is 2 Sid. 128. and ſo is Cro. Fac. 77. which was cafe 
by baron and feme upon an afſumpfit for curing a wound by the 
wife, and alledged in facto that ſhe cured it, reſolved ſhe was the 


cauſe of the action, and ſo the action brought in both their names 


was well enough. The caſe of Holmes and wife v. Wood (argued in 
Mich. term 3 Geo. 2. but not determined till Eaſter term following) 
was an action upon the caſe wherein the plaintiffs declared upon a 
guantum meruit for a cure done by the plaintiff's wife; and upon 


another count for medicines and plaiſters found and provided for 


the defendant ; upon a general demurrer it was objected that the 
wife could not join, for that ſhe was not the ſole cauſe of the ac- 
tion becauſe the medicines and plaiſters were the husband's own pro- 
perty, and the damages could not be ſevered ; and of that opinion 
was the court; but they ſaid that if the action had been brought 
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SEE 
1 OF THE 
PRINCIPAL 


CONTAINED 


MATTERS 


Page denotes the Second Part. 


Abatement, 


JI JRACTICE as to plea in abate- 


ment. Page 23 
An executrix ſues for a debt as execu- 
trix and in proprio jure, the writ 


ſhall abate. 171 


Iſſue joined on a plea in abatement 


for a n ſnomer in an action upon 
the caſe upon promiſes, and found 


againſt the defendant, the judgment 


ſhall be peremptory, and therefore 


the jury ought to aſſeſs the da- 
mages. 


Accozd. 


In what caſe an accord and ſatisfac- 
woo ſhall be pleaded to be by 
.deed.-- 


367. 6. 


86. 6.] 


K — 


Action popular. 


Leave to compound denied in an ac- 
tion upon the ſtatute for ſelling gold 
rings of leſs fineneſs than the far. 
directs, Page 79 

Leave to compound in a proſecution 


Adlon upon the caſe. 


It lies for ſuing one in an inferior 
court that hath not juriſdiction of 
the cauſe. . 


The difference between freſpaſs and 
caſe; in treſpaſs plaintiff complains 
of an immediate wrong ; in cafe, 
of a wrong in conſequence of ano- 


ther act. "II. 
= 


5Q 


on the at. againſt gaming, 130 
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If the condemnation of goods for not 


It lies for holding one to bail in an in- 


day and . proceeds againſt 


A TABL E of the 


— 


— —— 
Principal Matters. 


11 dah not lie for 8 a n | 
of the guards to a common ſoldier | 


in Germany againft the command- 
ing officer there, being out of the 
King's dominions. 


ing to charge a perſon in execution 
at his client's ſuit, according to a 


rule of court ; although it ſeems it 


was rather want of judgment than | 
| negligence, 325. 6. 
For diverting a watercourſe ; if one 
has antient pits, in his lands which | 
are repleniſhed by a rivulet, he may 
cleanſe them, but cannot change or 
enlarge them. - "A PS 


entring and paying duty by ſub- 
commiſſioners be reverſed by the 
commiſſioners of appeal, an action 
for a malicious proſecution does not 
. 232 
It lies againſt a ſurgeon and an apo- 
thecary upon a joint undertaking, 
for unſkilfully diminiſhing the cal- 
lous of the bone of the plaintiff 8 
leg after it was ſet. „ 


ferior court, when no more than 
30 5. Was OWINg. 1 
It lies againſt a gaoler for an eſcape 
upon meſne proceſs, though the pri- 


ſoner returns to priſon on the ſame 
him. 2294. 6. 
Addition. 


Information in nature of a que ar- 
ranto, the defendant pleads he is a 
Gentleman and not an Eſquire; this 
is bad, becauſe this kind of pro- 
ceeding is not within the ſtatute of 


additions. ESA 7 7 
A barriſter is an eſquire by his office 
or profcſſion. 244 


Page 314. 6. 
It lies againſt an attorney for neglect- 


| 


Adminiſtratoz. 


The huſband's right of adminiſtration 
to his wife is tranſmiſſible to his 
repreſentative, and ſhall not go to 
her's. Page 168 
If the huſband does not reduce the 
wife's right into poſſeſſion and ſhe 
ſurvives, and then dies, her repre- 
ſentative ſhall have it, 16g 


See Executoꝛ 4. 


Admiralty. 


Its juriſdiction in regard to part own- 
ers of ſhips in port. 101 


See Prohibition 264. 


Advowſon, 


The origin of lay patronages. 183. J. 
See Quare Impedit 150. ö. 174. b, 


Affidavit. | 


What is an improper affidavit to hold 
a a perſon to bail. 121, 124.6, 
There muſt be a poſitive affidavit of 
the cauſe of action to hold the de- 
fendant to ſpecial bail. 279, 231 
Affidavit that the defendant is indebted 
to the plaintiff in 103 J. for goods 

- which the defendant converted to 
his own ule, is ſufficient to hold a 
cuſtom- houſe officer to bail in tro- 
ver, and no affidavit can be received 
to explain or contradict the plain- 
tiff's affidavit to hold to bail. 335 
Affidavit of ſervice of a rule with an 
allocatur of coſts and a demand 
made thereof on or about ſuch a day, 

is not ſufficient, for it might be on 

a Sunday. 227. b. 

1 After 


Declaration amended after a plea, 


An action fer a falſe return of a mem- 


| —— 


—_— ( 


A TABLE of the 


| 


Principal Matters. 


After an affidavit bath TOR * and 
filed it cannot be taken off the file. 


Page 371. b. 


Agreement, 
See Frauds, &c. 118. 


** 


Ambaſſado2s. 


A chaplain to an ambaſſador who does | 


no duty in his houſe ſhall not be 
protected. 20 


The interpreter to the Bey of 7 ripoli's 


ambaſſador refuſed protection. 78 


amendment. * 


In treſpaſs againſt ſeveral, for ſeveral 
damages, judgment may be de me- 
lioribus, and remit the reſt, or it 


will be error and not amendable. 


Poſtea amended by the Judges notes. 


The vouchee in a recovery died before 
the return of the ſummons ad war- 
rantigandum, and it was moved to 


amend the recovery from ad quem 1 


diem to ante quem diem, the vouchee 
appeared but refuſed, becauſe the 
vouchee cannot appear before the 
return of the writ of ſummons. 35 
in a judgment by confeſſion upon a 
warrant of attorney the defendant's 
name is not amendable. 61 
The title of a declaration made ac- 
cording to the truth of the fact as 
to the time of the delivery thereof. 


78 


ber to ſerve in parliament upon the 
frat, 7 & 8 Vz. for double da- 


mages is remedial, although it is 


—— 


founded on a law that is penal, ſo 

| within the ſtatutes of jeofails, Page 
125 

The court will give leave to amend a 
declaration after the next term in 


which it was delivered. 149 
An information for killing a hare was 
amended. 163 


Moved to amend a declaration by 


changing the wenue after a plea 
pleaded. 


. 

The title of a declaration amended. 
242 

A declaration in an action qui tam 
amended. 256 


An amendment by adding continu- 
ances cannot be made in a record 
tranſcribed in error, without ſome 
record to amend by, but the court 
will grant a certiorari and ſend for 
the continuances, 303 

If by any intendment a judgment af- 

ter a verdict can be helped, the court 

will do it. 1 

A replication amended by making it 

molliter manus 1mprſurt inſtead of de 
injuria- ſua propria. 70 
A common recovery amended in the 
return of the writ of ſeifin. 2. 6, 

A declaration in quare impedit was 
amended, after the defendant had 

craved oper of the writ and pleaded 
a variance between the writ and 
count, 118. 6. 

After a verdict for the plaintiff the 

court refuſed to amend the declara- 
tion, by ſtriking out the word /ert, 
and inſerting the word paid inſtead 

thereof. 147. 0, 


amertian nent. 


Debt upon an amerciament in a court 
ek. 2 248 


An 
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Ak. 


3 — of a Wr muſt 


be affeered by freeholders of the 
manor, or debt will not lie for it. 
1 e NE Page 20, b, 


', 


Anruity. 


In debt for an annuity granted by de- 
fendant to plaintiff for life, if the 


ſame be perſonally demanded, the 


demand i is not traverſable. 221. 6. 


Appearance. 


A wife may * without ine huſ- 
band. 264 


A man may appear before the return | 


of a capias ad reſpondendum. 39 

99 in perſon and by attorney, 

their difference. 43 
See Bail 120, 12 3. 1 


Appꝛeutice. 


he has worked at ſeven years, or 


has ſerved as an apprentice ſeven 


years. 168. . 
See Settlement 96, 4458, 194. 

Stamy-duty 129. Indiament 

40. 6. 1 | 


Arbitration. 


Dondition of arbitration- bond, that if 


S. F. ſhall 


perform ſuch award as 


ſhall be made between the plaintiff 
and J. F. Cc. and awarded that | 


S. F. the defendant ſhould pay the 
plaintiff 298 J. 95. 94. and give 
releaſes. 28 

An award kelocd after a verdict. 10. 6, 

An award may be good in part, tho' 
bad in part. 267. 6. 


N 


A man may exerciſe as many trades as 


+ 


Arreft. 5 T5 


A member of parliament is privileged 

from arreſts 1n all caſes except trea- 

ſon, felony and breach of the peace. 

Page 159. b. 

See Pzivilege 78. Amballadoz, Sol: 
dier 216. 


Arreſt of Judgment. 
See Demurter 190. 


Allets. 

Aſſets marſhalled fo as to let in a le- 
gacy charged upon the real and 
perſonal eſtate, to which a condi- 


tion to marry with conſent was an- 
nexed. | +232 


A reverſion after a term of 500 years 


is immediate aſſets in the a6, of 


the heir by deſcent. 49: b. 


Aſumpſi t. 


Aſſump it lies for a bond pledged. 115 
See Auerment 88. Pleas, &c. 228. 
6. 95.6. 115, 141, 314. 


S 


Fey Attachment. 


* W of privilege 1 is in Sy 
ture of an original. 107 

Attachment refuſed againſt one who 
threatened the proſecutor in an in- 
dictment with danger of being 
hanged, but granted againſt ano- 
ther. 8 

* See Tnquiry of Oamages 
376. . 


The lame point determined, 


293. . 5 


Nttopney 


— 


— 


A TABLE nf els 


—_ 


Attoꝛney. 5 


An attorney was fined 500 J. for ta- 
king 200 J. of a perſon charged 
with forgery to let him out of cuſ- 
tody of the tipſtaff. Page 22 

It is a motion of courſe to diſcharge 
an attorney upon common bail. 298 

An attorney of the Common Pleas ar- 
reſted by a latitat muſt plead his 
writ of privilege. . 

If an attorney of this court do any 
thing wrong (quatenus attorney) in 
an inferior court, this court will 
oblige him to anſwer the com- 


— 


Principal Matters. 


3 bail is required upon 
O the reverſal of an outlawry. Page 3 
Upon what bonds bail ſhall be put in, 
in error, | 19 
Special bail required in trover. 23 
Bail for publiſhing a blaſphemous libel 
| ſhall be both for appearance and 
good behaviour. 0 
Special bail ſhall not be required in 
debt upon a judgment in treſpaſs 


Bail in error on a judgment in debt 


plaint, 382. . on a bond, were each bound in the 


Averment. 


Promiſe for promiſe is a good con- 
ſideration in an aſſumpſit without 
an averment of the plaintiff's per- 
formance of his promiſe. 88 


In debt upon a bond for the payment | 


of a ſum of money; an averment 
that the bond was made upon a 
wicked and corrupt agreement not 
appearing in the bond itſelf, ad- 


judged to be admiſſible and good in | 


pleading. 341. 6. 347. b. 


See Dleas, &c. 66. 5. 228. 6. 1 13.6. 1 


4 


Audita querela. 


In a ſcire facias on a judgment the 
defendant has a releaſe and omits to 
plead it, he ſhall not have an au- 
dita querela. 98 


Authozity. 
See Power. 


rr 


1 


| Plaintiff declares in the city court in 


ſum recovered, it being a penalty 
and double the ſum due. 213 


If a plaintiff accepts of an aſſignment 
of the bail- bond he cannot call 
upon the ſheriff to return the writ. 


| | | 223 
Although the ſheriff takes a bail-bond 
upon the fat. Hen. b. yet that is at 


| not be concluded thereby. 262 
Practice in regard to proceedings a- 
gainſt bail. 209 


Bail muſt render the principal the 
quarto die of the return of the ſe- 
cond ſcire facias ſedente curid, or 


270 


debt on a conceſſit ſolvere, the cauſe 
is removed by habeas corpus, and he 
_ declares above in caſe, yet he ſhall 
not loſe his bail, for it is the ſame 


the houſe. of commons cannot be 


bailed by the King's Bench. 299 


| One acquitted upon an indictment of 


perjury, the bail ſhall be diſchar- 


Award, See Arbitration, 


3 


ged though the acquittal be not 
entred upon record, 315 


5R Bail 


though above 10 J. damages. 120 


his own peril, and the plaintiff ſhall 


they come too late to a Judge's 
chambers after the court is riſen. 
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Bail in error who refuſes to juſtify. 
may have his name ſtruck out of | 


the bail-piece at any time. Page 
Exception may be taken to the bail 
although they be the fame perſons 
who were bound to the ſheriff. 6. 6. 
The defendant was arreſted for money 
won at play, and diſcharged upon 


entring a common appearance. 67, 6. | 
A bail-bond taken in a penal ſum, 


more than double the debt ſworn 


to, is good, unleſs there be circum- | 


| ſtances of oppreſſion. 09. 6. 
A member of parliament committed 
to the Tower by a ſecretary of ſtate. 
for writing a libel, was diſcharged 
out of priſon without bail. 151. 6. 
Upon a parol promiſe to ſave bail 
harmleſs the court will not inter- 
fere in a ſummary way. 
A defendant was held to bail a ſecond 
time for the ſame cauſe of action 
after the plaintiff had diſcontinued 
the firſt writ, by reaſon of a mil- 
take. 381. 6. 


The court refuſed to give time to per- 


fect bail in error, becauſe no real 
error could be ſuggeſted, ſo they 
thought error was only brought for 
delay. | 144. 6. 
See Aihidavit. 


Bailment. 


A market overs cannot be for pawn- 


ing, and the court cannot take no- 
tice of the cuſtom of London un- 
leſs it be found. Ns 
Upon a naked bailment the bailee has 
no property in the goods general, 
or ſpecial. | 8 


Tankrupt. 
Bankrupt getting his certificate after 


judgment {hall be diſcharged on 
motion. 41 


371. 6. 


| 


| 


Tenant in tail mortgages for years 
becomes a bankrupt, and dies with. 
out ſuffering a common recovety 
the aſſignees ſhall have the eſtate 
clear of the mortgage by the „at. 
21 Jac. 1. c.19. / 12. Page 276, 

But if he had ſuffered a recovery it 
would have let in the mortgage and 
other incumbrances. 277 

After the interlocutory judgment, and 
the award of a writ of inquiry, the 

plaintiff becomes bankrupt, and af. 
terwards in his own name the writ 
1s executed, and good without 
ſuing out a feire facias in the 
names of the aſſignees. 358, b, 

One who buys a coal mine, works it, 
and ſells the coals, is not a trader 
within the ſtatutes of bankrupt, 
169. ö. 

Treſpaſs lies againſt the aſſignees under 
a commiſſion ſued out againſt a 
victualler or any other perſon not 
liable to be a bankrupt, and the ac- 
tion lies before the commiſſion be 
ſuperſeded, the whole having been 
done coram non judice, 382. ö. 

An indorſee of a promiſſory note may 
be a petitioning creditor, though 
the drawer became bankrupt after 
the payee made the indorſement. 

ens, 135. 0. 

See Slire kaclas and Putu 
debts. 


Baron and Feme. 


Baron and ſeme both taken in execu- 
tion in an action for the aſſault of 
the feme. \ 149 

If a bill in Chancery be preferred a- 
gainſt baron and feme, and ſhe alone 
be attached by proceſs of contempt, 
and afterwards enter her appearance 
and pray time to anſwer without 

ne 


1 Tas LE of the 8 Matters. 


The feme may be admitted to prove 
the fact of adultery committed by 


herſelf but not to prove that the 


baron had no acceſs, Page 


A cuſtom for a eme covert to ſur- 


render copyhold land without the 


aſſent of the baron is void. 1. 5. 
A judgment confeſſed to a feme covert 


is void, and ſo is her bond. 3. 6. 


Two actions by a man and his wiſe, 


beg. one againſt a man and his 


wife, and the other againſt the man 
only cannot be conſolidated, 227, 6. 
Baron and feme are outlawed in debt 


on a bond given by the feme dum 
ſcla, and goods ſworn to be her ſe- | 


parate goods, taken in execution; 
the law adjudges them to be the 

goods of the baron; and if ſhe has 

any equitable right, ſhe muſt ſeek 

relief in a court of equity. 127, b. 
dee Joinder in Attion, 


Bills of 3 and promiſtozy 


notes. 


A conditional acceptance of a bill of 


exchange is good, and ſo is a parol 
acceptance. 9. 6. 
A creditor accepts a note or draught 
of his debtor upon a third perſon 
to be paid a ſum of money for value 
received ; if he holds it an unrea- 
ſonable time before he demands the 
money, and the perſon upon whom | 
it is drawn becomes inſolvent, it is 
the creditor's loſs, though this 
draught be neither a bill of ex- 
change nor negotiable. 353. 6. 


An action upon a bill of exchange lies 


for the drawer againſt the drawee 
after he has accepted it. 185 


What ſhall be deemed a pegotiable 


note within the Hat. 3 & 4Ann. 
cap. . 262 


A note drawn by A. payable to B. or 
order for value received, B. pays it 
away to C. afterwards B. takes it 
up and pays C. the value, afterwards 
B. pays it to C. a ſecond time, then 
B. fails, and C. brings an action a- 


gainſt the drawer, and the jury find 


for the defendant becauſe the note 
was once taken up and paid; but 
the court granted a new trial. 


Page 46 


If the * of a note be ſued by the 


indorſce, and the bail for the draw- 
er pay the debt and coſts, this ab- 
ſolutely diſcharges the indorſor, as 


much as if the drawer himſelf had 
paid off the note. 46 


The indorſee muſt endeavour to re— 


ceive the money of the drawer be- 


fore he can reſort to the indorſor. 


47 


If the dts receives part of the 
money upon a note, of the drawer, 
the indorſor is diſcharget. 48 

In an action by the indorſee of a bill 


of exchange againſt the drawer; 
although the indorſor paid off part 


of the money to the indorſee, yet 


he may recover the whole ſum in 


the bill againſt the drawer. 262, 6, 


ill in Chancery, 


Bill by a fon who is remainder-man 
in tail againſt his father who is te- 


nant for life, to have the title deeds 
depoſited in court for ſafe cuſtody ; 


and alſo againſt truſtees to oblige 


them to make ſuch ſettlement as 1s 
directed by the plaintiff's grand- 


father's will; it appearing in the | 


cauſe that the plaintiff has cove- 
nanted to grant annuities out of 
ſuch lands as ſhall come to him af- 
ter his father's death, theſe annui- 
tants muſt be made parties, 179 

Bill 
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Bill to ſet aſide a contract with two The court of Chancery will direct a 


ſailors for the ſale of their prize- 
money upon the foot of impoſition | 
and publick inconvenience, and de- 


| creed accordingly, @ Page 229 | 
Bonds. See Condition. 


By ⸗la bs. 
A cuſtom to exclude foreigners in a 
corporation, and a by-law made to 
ſupport it are good. 233 


Capias. See (Urits. 


A hoyman who undertakes to 
4 carry goods muſt deliver them 
ſafe at all events, except damaged 
by the act of God, or by the King's 
„ enemics. © GE 


\ © conveyance agreeable to the teſta- 


| tor's intention, and depart from 
the words of a will in caſe of a truſt 
executory, Page 238. 


See Cithes. 


Commitment. 


It is not neceſſary to ſet forth (in the 


warrant) the evidence or informa- 
tion upon which the warrant of 
commitment was made, but the ſpe. 
cies of the crime muſt appear upon 
the warrant. 158, ö. 


Common. 


Many good caſes cited touching the 
owner of the ſoil, and perſons ha- 
ving right of common thereon. 5 . b. 
There is no ſuch thing as common 
without int as belonging to land, 
it can only be for cattle /evant and 
couchant thereon, 274. ö. 


Certlozari. See Cuſtom, Nulance. 


Rule for a certiorari to remove an 
order of baſtardy diſcharged be- 
cauſe it was not applied for in ſix 
months. he 35 


Certificate. 3 
A judge of Niſi prius cannot certify | 
for coſts out of court. 21.6. 
Chancery. 


If the plaintiff in Chancery replies to 
a plea in bar he admits it to be good 


Common Recovery, See Recovery, 


Condition. 


N 


Condition of a bond not to marry any 


other but the plaintiff, and to pay 
1200. in caſe ſhe did fo, or refu- 
ſed to marry the plaintiff within a 
month after her father's death ; ſhe 
married another man, her father 
being alive, the bond ſeems to be 
forfeited and the money payable. 59 
Condition to pay by inſtalments, the 
bond is in force upon the firſt de- 
What are words of condition. 1 05 
| n 


in point of law, 82 


% —— . 
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An obligor binds himſelf to leave his 
children 200 J. he leaves four chil- 


dren and gives the eldeſt an eſtate | 


in land, and to the other three 5o /. 
48 piece, this is not a performance of 

the condition, Page 280 
Conditions of bonds are to be con- 

ſtrued liberally in favour of obli- 


yarns 2 =: + 61 
Condition precedent and ſubſequent. 
5 136 


A bond to a lady with a condition to 
pay her an annuity in confideration 
of paſt cohabitation, is good in law, 
conſcience and honour, 339. b. 


Conſent, - 
Proceedings by conſent after the plain 0 
tiff s death, and the judgment to be 


entred as in his life time. 124 


Conſideratiaun. 


What act of a parent ſhall be a good 
conſideration to ſupport a limitation 


in a marriage ſettlement by way of 


remainder to the younger brothers 
of the intended huſband who is the 
eldeſt ſon of that parent. 356. 6. 


Conſpiracy. 


There is a difference between an action 
of conſpiracy againſt two perſons, | 


and an action upon the caſe found- 
ed upon a wrong done by two per- 
ſons: in the firſt, if one be found 


not guilty the judgment muſt be 


arreſted ; but not ſo, if one be found 
not guilty in the latter. 210 


— 
of + 


Principal Matters. 


Contempt. 


An attachment of contempt may iſſue 
againſt a biſhop, or other peer: but 
for not returning a fiert facias de 
bonis Eccleſiaſticis, it is proper to 
move againſt the chancellor, com- 
miſſary, or official. Page 332 
One commited for a contempt of the 
houſe of commons cannot be bailed 
by the king's bench. Es 2 


Continuance. 


In error the court will grant a certi- 
brari and ſend for the continuances. 
3 303 
Continuances omitted in the iſſue book 
delivered, may be entred at any 
time. 203. 6. 


Conuſance of Pleas. 


Claim of conuſance refuſed to the uni- 
verſity of Oxford, the party (tho' a 
member) not being reſident at Ox- 
ford. 311. 56. 
Refuſed to the univerſity of Oxford, 
| becauſe neither claimed in due form, 
or in due time. 406. b. 


Cony-Burrows. 


Commoners cannot lawfully dig up 
cony-burrows in the common. 


5 I, 2 
Copphold. 


A cuſtom to bar intails of copyhold 
by recovery or ſurrender is good. 


27 
58 In 


—— 


A TaBLE of the Principal Matters. 


In the caſe of a deviſe to a daughter, | 


of a copyhold, a court of equity 
will ſupply the want of a ſurrender 


to the uſe of the will, but not in 


the caſe of a like deviſe to a grand- 
child. . Page 101 
A cuſtom for a feme covert to ſurrender 
ber copybold without the aſſent of 
the baron is void. 4 
Copyhold lands ſurrendered to the uſe 
of a will to fix perſons in truſt ; one 
of them offers himſelf to be admit- 
ted, the lord refuſes to admit him, 
unleſs he will pay the whole fine 
for himſelf and the other five de- 
viſees in truſt ; the lord cannot ſeize 


quouſque, Cc. 162. b. 


A lord of a manor grants copyhold | 


lands to his wife zunmediately, the 
rant is void. 254+ . 
Copyhold land muſt be pleaded to have 
been demiſed by the lord time out 


of mind by copy of court roll, or 


it ſhall not be adjudged to be copy- 
Hold. | 


See Fozkeiture. 13. b, 


Comorations. 


lows and ſcholars of Suſſex Sidney 
College, ſolvendum to the maſter, 
fellows and ſcholars, &c. is a bond 
In their corporate capacity. 184 
Where there is a cu/tom in a corporati- 
on to exclude foreigners from ex- 
erciſing a trade, and a bye-law (to 
ſupport that cuſtom) gives a penalty 
to any perſons except the corpora- 
tion it 1s bad, 206, 6b, 


See Bye-lawes. See Death ot Parties: 
5 4184 


125. 6. 


: | Coſts were given by ſtatutes. 
A bond to doctor Craven (maſter) ſel- 


—— 


Colts. 


There ſhall be no more coſts than 
damages where the judge certifies 


upon the Hat. 43 Elis. c. b. Page 
93 


Infant leſſor in ejefment muſt get 


ſome perſon to be ſecurity for coſts. 


| [ 
The defendant removes an inf 
mation from the ſeſſions, and has 
a verdict, he ſhall have his coſts on 
the 18 Eliz. c. 5. 139 
Where a defendant who removes an 
indictment into B. R. by certiorari 
and is convicted, yet he ſhall not py 
coſts on the flat. 5 & 6 V. & M. 
c. 11. to the proſecutors. 149 
Coſts for the defendant for want ofa 
replication on an information for 
killing game. 7 
Coſts ſhall follow the verdict upon a 
trial by conſent, or upon a feigned 
iſſue. | 261 


An agent's bill of coſts is never referd 


to be taxed, 266 
A foreigner is not obliged to give ſe- 
curity for coſts, — 800 
316 
Coſts for the future are to be allowed 
when a cauſe goes off and remains 
untried for want of jurors, although 
the practice was formerly otherwiſe 
in the common pleas. 30606. ö. 
Upon a feigned iſſue the coſts mult 
follow the verdict, and the court has 

: no diſcretionary power to give or 
not to give coſts. — 924 
If any one iſſue be found for the 
plaintiff he muſt have his colts. 
231 

The leſſor of the plaintiff in gectment 
dies before the aſſizes, and the plain- 
tiff becomes nonſuited by the de- 
fendant' 


\ 
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Principal Matters. 


a 


fendant's not confeſſing leaſe, entry 
and cher, the executor of the plain- | 
Page 7. b. 
A judge of Nijj prius cannot certify 
for coſts out of the court of N 
Prius. g 21: 8. 
A ſeizure for an Heriot cuſtom is not 
within the Hat. 11 Geo, 2. c. 19. 
in reſpect to double coſts. 28. 5. 
Not guilty, and not guilty within 6 
years pleaded, iſſue to the country 
joined upon the firſt, and a demur- 
rer to the laſt plea; verdi& for the 
plaintiff and 50 J. damages; and 
judgment for the defendant on the 
demurrer; the plaintiff muſt have 
no damages, nor muſt coſts be paid 
on either ſide. Zo WS 
The plaintiff ſhall have coſts in an 
action againſt the hundred upon the 


Coſts not allowed to the plaintiff 4 in- 
cremento where defendant pleads a 
tender of 10s. 6 d. which is found 
againſt him, if the judge certifies 
upon the flat. 43 Els. that the 
damages are under 40.5%, 258, b, 


Covenant. 
Covenant for non-payment of rent 
was referred to the maſter as to the 


rent, and on payment thereof pro- 
ceſs to ſtay as to hat, but there being 


the plaintiff might proceed for that. 


75 
See Pleas, &c. 376.6. 130. 6. 143. b. 


Court. 


Court of the county of TY 
68, 5. 


tiff's leſſor ſhall not have any coſts. þ of the ſuit. 


riot act, 1 Geo. 1. cap. 5. for de- 
moliſhing houſes, &c. 91. 6. 


Sce Game. | 70. b. 


another breach for not repairing, 


1 


An action lies for ſuing one in an in— 

ferior court that hath not juriſdiction 
Page 302. b. 
See Jurisdiaion. 16. 7. 68, 6, 193 


Cuſtom. 


A cuſtom which is uncertain, unreaſon- 
able, and ſavours of arbitrary power 
and tends to make a lord of a man- 
or judge in his own cauſe, is void. 


7. 203 
A cuſtom to exclude foreigners in a 
corporation 1s good. 2 


Cuſtom of the manor of St. G:les's in 


the Fields Bloomſbury, as to the aſ- 


A cuſtom for one commoner to encloſe 
againſt another is good, 
A cuſtom in a pariſh for every pariſhi- 
oner to bury his dead relations as 
near as poſſible to his anceſtors is 


bad. e 


notice of it. 1 


Damages. 
HERE, in treſpaſs there are 
ſeveral damages judgment may 
be de melioribus damnis. 30 
The court in their diſcretion may in- 
creaſe the damages in maybem. 5. 
In debt for a penalty in articles of 
agreement, the jury ought to aſſeſs 
damages upon the breach aſſigned 
according to the „at. of 8 & 9 W. 3. 
c. 10, and ſhall not find the debt, 
if they do, a venire facias de novo 
ſhall iſſue. * 
See Abatement. 307. B. 


Days, 


4 


fize of bread, | 248 


The-cuſtom of a fore/? muſt be pleaded 
ſpecially, or the court cannot take 


See London ; Copyhold. 27. & 1. 6. 
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Days, Dates and Times. 


In aſſault and battery, proof that the 
aſſault was on a day after the com- 
mencement of the ſuit may be 


helped. Page 171 
Habendum from the day of the date. 
| — 9 


From the date and from the day of the 


date, the difference. 165.6.| 


See Aftidavit 227. 5. Requeſt. 


Death'of Parties. 


A corporation never dies. 184 


The plaintiff dies after a verdict and 
before the day in bank, tho' the 


entry of the judgment be right, 
yet a ſcire facias muſt be ſued out 


before an execution iſſue. 302 


Warrant of attorney to confeſs a judg- 
ment to two, one dies before the 
judgment entred, leave given to the 
ſurvivor to enter it up. 312 


Defendant dies before the time given 


to plead expired, judgment ſigned 


afterwards is irregular. 33 
Debt. 


Debt upon a judgment of nonſuit in an 


inferior court. 310 
See Baron and keme. 3. 5. 127. 4. 


Pleas, &c. 11. 6. 5. 5. 10, 6. 


"221. „ 207. 4. 33%: 3: 361. # 
113. &, 150. 5. 5. 123. 281. 


Debtoꝛ to the King. 


The king's debtor committed by the 

court of Exchequer to the Fleet, 

brought in:o B. R. by habeas corpus 
Rn, X 


= 


and ſurrendred in diſcharge of his 
bail, may be removed again to the 
Fleet by an habeas corpus from the 
exchequer, Page 248 


Debto? inſolvent. 


Caſe of inſolvent debtor, $8 
After a fugitive inſolvent debtor re- 
turns from abroad, he muſt render 
himſelf to priſon in a reaſonable 
time, or he ſhall not have the he. 
nefit of the act for the relief of in- 
ſolvent debtors. -: 8366," 


Debts and Legacics. 


What words in a will diſcharge the 
perſonal eſtate, and charge two 
words, the real with payment of 

debts, 10 24 


Declarations. 


The plaintiff muſt intitle his declara- 
tion agreeable to truth. #78, 304 
See Judgment. 5-114 


Occeit. 5 


Proceedings in a writ of deceit to vn- 
cate a fine and recovery of lands in 
ancient demeſue. 11 484, 


De ed. : 


Surrender of a term may be without 
deed. 26, ö. 
That a deed was executed upon 4 
corrupt agreement debors the deed 
may be averred in pleading. 341 0. 


Demurect- 


If an executor or adminiſtrator con- 


— A. n —— — 


a 
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Demurrer. 


If one count in a declaration be good, 
tho' all the reſt be bad, the plaintiff 


ſhall have judgment upon a general | 


demurrer to the whole. Page 252 
But if in an action on ſeveral promiſes, 
one count be bad, and the jury up- 


on a writ of inquiry aſſeſs general 


damages, guzre if the judgment ſhall 
not be arreſted. 490 


Departure. 


If new matter, which explains or for- 


tifies the bar be rejoined by the de- 


fendant, it is not a departure. 8. b. 
What is a departure. 


Devaſtavit. 


feſſes judgment, or ſuffers it to go 
by default, he thereby admits aſſets, 
and is eſtopped to fay. the contrary 
in an action on ſuch judgment ſug- 
geſting a devaſtavit, 258 


Devile. 
Deviſe in terrorem. 130, 135 
Deviſe to a child in ventre ſa mere, 


where the child never was in ex- 


iſtence, and what ſhall be a good 
executory deviſe. 105. 


J. . having two ſons M. and J. de- 


viſed to M. in fee, and if M. die be- 


ſote me then my ſon J. ſhall enjoy | 


the lands as M. ſhould have done; 
and alſo if M. ſhall die before e 
Vid F. H. he the ſaid J. H. junior 


98. 5. 
dee Pleas, &c. 123 


words ſaid J. H. without the word 

. Junior means the teſtator. Page 148 
Teſtator deviſes to his wife for three 
years, remainder to his only ſon for 
99 years, remainder to him for other 
99 years, if he and ſuch wife as he 

| ſhall marry ſhall fo long live, re- 
mainder to the heirs of his ſon's 
body and their heirs of their bodies, 
remainder over in fee; the deviſe 
to the heirs of the ſon's body is a 
good executory deviſe. 225 


 Teſtator deviſes that if he dies before 


he returns from Ireland, his eſtate 
ſhall be ſold, &c. he does return, 
and dies, and this will is found in 
his keeping at his death ; it was 
only a contingent deviſe, and ſhall 
net ee. 41343 
A feme covert as executrix to A. and 


adminiſtratrix to B. is intitled to 


 700/, Bank Stock, her huſband de- 
viſes to her 700 J. India Stock, which 
he is intereſted in or intitled to, and 


| fers the Bank Stoch to him; it ſhall 


he had no other ſtock. 247 
As to my temporal eſtate, I diſpoſe 
thereof as follows,” &c. And after- 
wards ſays, © All the reſt of my 
goods and chattels real and perſonal 
moveable and immoveable, as houſes, 
tenements, &c, (without the word 
| efiate, or other words of limitation) 
paſles a fee. — 49 
A deviſe to one for life, and after to 
her iſſue, and if ſhe has no iſſue, 
power to diſpoſe thereof at her 
will- and pleaſure, the contingency 
of iſſue never happened, ſhe took a 
fee. 6. 5. 
An executory deviſe in fee is like a 
cContingent remainder, and transfer- 
able to the heir of the executory 
deviſee who dies before the con- 
tingency (upon which it depends) 


cc 


ihall have the lands. M, ſurvived the | 
teſtator and left iſſue ; adjudged the 


doth happen. 20, bo 
g 4 7 W hat 


after the making his will ſhe trans- 


paſs by the words India Stock, for 
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Principal Matters. 


What words in a will create only an 
eſtate for life. 
An executory deviſe was never made 
good but for the ſake of the inten- 


tion of the deviſor 88, 5. 
A deviſe to © G. G. for life, and after 


his death to the iſſuè of his body, 


and the heirs of the body of ſuch | 


iſſue,“ is an eſtate tail in G. G. 
322, h. 


A. being ce/luy que truſt of a term in 


Blackacre, afterwards purchaſes the 
| fee in his own name, and deviſes 
Blackacre in fee to his heir, whom 
he makes executrix and refiduary 
legatee, is a feme covert, and who 
dies; the term ſhall go with the 
fee to the heir at law, and not to her 
| huſband, who is her perſonal re- 
preſentative. 329. 6. 


Diſſeiſoz. 


„ 
He who enters under a void leaſe is 
not a diſſeiſor, but tenant at will. 
170 


Diſtrels. 


Leſſee for years aſſigns his term, he 


cannot diſtrain for rent. 375. 6. 
Dower. 
118. 3. 


See Pleas, &c. 


Eccleſiaſtical Perſons. 


" F 7 HEN rectors and vicars firſt 
were appointed. 14 


The biſhop is not obliged to grant a li- 
cence to a lecturer to preach. I1 | 
Nor can the lecturer go into the pul- 


pit without the leave of the parſon 


or vicar of the church. i 


i . 


Page 80. b. 


— 
ences 


Page 14 


| The right of biſhops to grant lic 


to marry, 


Ejetment. 


If by any intendment a judgment in 
ejectment after a verdict can be 
made good, the court will do it. 
Where the landlord is made defendant 
the plaintiff muſt prove the landlord'ʒ 
tenants in poſſeſſion of the premiſles 
in queſtion. 1 220 
Ejectment lies for a prebendal tall 
after collation to it. 1 
See Entry; Jotatenants, bc. 232, 4, 
| Heir, 14. . 


had 


Elefttons, 


| Muſt be made by the electors fimul et 


F 5 
Enemies ok the King. 


The ſubject in time of war is intitled 
| to the property of what he takes 
trom the enemy by the common 


law, DE; 213 
Entry, 


| In ejectment the lefſor made an actual 
entry in September 1744, the de- 
miſe is laid in Oober 1744, and 


the defendant levied a fine 1745, 


the leflor has no occaſion to make 
another entry. 1 190 
An actual entry, is not neceſſary to be 
made to avoid a fine levied without 
proclamations. 45. b. 


| 3 Equity 
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1 
Equity. 


Unreaſonable bargains brought about 


by neceſſity on one hand, and avarice 
on the other, ought not, in con- 
ſcience and equity to ſtand, tho” 
there be neither fraud nor impoſi- 
tion, nor young heir in the caſe. 

2 Page 293 


Exroz. 


The plaintiff has no right to the return 
of a ca. ſa. pending a writ of error. 
The defendant in error cannot tran- 


{cribe the record. 
The vouchee in a recovery dies before 
the ſummons ad warrantizandum, 
it is error. 35, 42 


Error contrary to the record may not 


be aſſigned. | 8 5 
Several judgments againſt three execu- 


tors, two of whom only join in 
bringing error, is bad. 88 
An original writ of the ſame term, 
wherein final judgment is given, 
will not warrant that judgment, if 


it appear upon the ſame record that 
there have been proceedings of a 


preceding term. 181 
After a verdict every thing ſhall be 


ſuppoſed to be right, unleſs the 
contrary appears on the face of the 
record. 255 


Jeokail. Scire tacias. 98. Plaint. 
Treſpals. 99. Warrant of At⸗ 


Elcape. 


Action upon the caſe againſt the war- 
den of the Fleet for an eſcape upon 


see Amendment. 303. 5. Bail. 19. 


—— EET WO | : 


n 


meſne proceſs ; the priſoner returns 
to the Fleet the ſame day, and the 
plaintiff after proceeds to final judg- 
ment againſt him, yet the action lies 
againſt the warden. Page 294. h. 


Whenever a gaoler permits a voluntary 


eſcape, he thereby commits a tort, 
and the plaintiff ſhall recover da- 
mages, where the priſoner is in 
cuſtody upon meſne proceſs. 294. b. 


In an eſcape upon meſne proceſs out of 


the borough court brought here 
againſt the bailiff thereof, the de- 
fendant here ſhall not take advan- 


tage of any error in the proceſs. 
below. 255 


Eſloyn. 
The eſſoyn day is the firſt day of the 


term. * 
An eſſoyn is void where it appears in 
the entry thereof that the attorney 
for the defendant caſt the eſſoyn. 

| 164. 6. 
An attorney may eſſoyn, but if he be 


ſeen in court it ſhall be ſet aſide. 
N 165. 5. 


Eſtoppel. 


The plaintiff in error is not eſtopped 
to aſſign the death of the vouchee 
before the return of the ſummons, 


for error. 43 
See Devaltavit. 


Eſtate real and perſonal. 


Where the perſonal eſtate ſhall be firſt 


applied to the payment of debts tho 
the real eſtate be charged therewith. 


82 
Of marſhalling aſſets. 132 


See Debts and Legacies. 
1 Evidence. 
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Where a blank is left, in the biſhop's 


Evidence, 


Parol evidence, to prove that a bond 
was given in lieu of dower, refuſed. 


Page 34 


A freeholder ſhall not have a rule to 
inſpect the court rolls of the manor, 


in a caſe between himſelf and the 


lord touching lands which he claims | 


as freehold. „„ 


If the ſubſtance of an iſſue be proved 


it is ſufficient. | 116 


A ſurvey of a religious houſe taken in 
1563. allowed good evidence to 
prove the vicar's right to tithes. | 


170 


regiſter of an inſtitution to a church, 
for the patron's name, parol evi- 


dence of common report to prove 


who was patron is to be admitted. 
4 1 85 ans 


In an information by the attorney ge- | 


neral, againſt the vice-chancellor of 
Oxford, for a miſdemeanor in his 
office, the crown, ſhall not in- 
ſpect the ſtatutes and archives of the 
_ univerſity. 30 
No acceſs to the books of the poſt- 


office in collateral actions. 240 


Nor to the cuſtom-houſe books. 240 
A doctor who is not a member of the 


college of phyſicians ſhall not in- 


ſpect their books, _ 240 
Information againſt overſeers for ma- 
king an illegal rate, the pariſh books 

| ſhall not be inſpeRed, 240 


Debt upon bond with condition for | 


payment of money to Lydia Dovey, 
who is a third perſon, ſhe declares 
the defendant owes her nothing, 
and upon proof thereof, a verdict 
was for the defendant ; ſuch de- 
claration was properly given in evi- 
dence, for Lydia Dovey is to be con- 
ſidered as the real plaintiff. 257 


Every body has a right to inſpect 
the books of the quarter ſeſſions. 
DS: Page 29 
Parol proof admitted that the teſtator 
intended his wife executrix ſhould 
have the reſidue undiſpoſed of. 
5 
In an action againſt a ſtranger for dip 
turbing the plaintiff in his pew, it 
need not be proved that the plaintiff 
repaired it; alter in a diſpute with 
the ordinary. 326 
Two allowances in Eyre, and one 
judgment in treſpaſs 400 years ago, 
are not concluſive evidence againſt 
uſage for 92 years laſt paſt, to have 
wreck of the ſea. 1 
In a caſe made at the trial for the 
opinion of the court the facts proved 
ought to be ſtated, and not the evi- 
dence of facts. 163. b, 
In an action upon the caſe againſt two 
upon a joint undertaking to cure the 
plaintiff's leg; it was proved they 
both acted together, and held ſuf- 
ficient evidence of their joint under- 
taking, without any expreſs proof 
of a joint undertaking. 361. . 
A copy of the biſhop's inſtitution book 
is not evidence of a preſentation by 
the patron to a living. 366.0. 
A ſentence in the ſpiritual court in 
cauſa matrimoniali is evidence in 
ſome caſes, but cannot be pleaded 
ſo as to out the biſhop of his 
certificate touching the marriage. 
124, 125, b. 
Debt upon an award, il debet plead- 
ed, partiality in the arbitrators not 
allowed to be given in evidence, 
| | 1.8. ö. 
Sce Baron and feme. 6. TWitnels. 


FA 


Exceptions. 


Bil of exceptios to evidence. 215 
EY 


- Execution. 


"* TABLE of the 


Principal Matters. 


Execution. 


A fferi facias being executed fraudu- 
lently, a feri facias at the ſuit of 
another perſon afterwards ſhall ſtand 
good, and be preferred; and it was 
a matter properly left to the jury. 


Page 44 
Executoz. 


Whether plene adminiſtravit be a good 


plea in covenant againſt executors 
for nonpayment of Tent incurred in 


their own time. 4. 
See Devaſtavit. Refivuum. 
Erccutow Devike. 
See DOcviſe. 225, 29. 5. 88. 8. 


Extinguichment. 


Teſtatrix forgives her ſon-in-law a 
debt upon bond, and by her will 
orders it to be delivered 

he dies in her life time, the debt is 


extinguiſhed in equity and his re-. 


preſentative ſhall have the bond de- 
livered up. 178 


Fclony 


N attorney fined 500. and im- 


priſoned for compounding felony. 
16 


See Foxfciture. Witneſs, 


A fine was vacated upon motion to the | 


court, becauſe the cognizor died be- 
fore the return of the writ of cove- 
nant, 115.6, 


up to him; 


1 need not alter his will, 


Fine of Landes. 


The poſtfine is the king's this the 
prefine | is not ſo, Page 115. . 


A fine is found by a verdict to be levicd 


before the juſtices of the county 
palatine of Lancaſter, the court wall 
preſume they were juſtices who had 
power to take the fine. 275 
A fine levied without any confidera- 
tion, or uſes declared, ſhall enure 
to the old uſe, 5 19. 6. 
Whether a tenant in tail having com- 
mitted murder, can, between the 
time of the ſtroke and his convicti- 


on, bar the tail by a fine. 220. 6. 
See Entry. 
F ozeſt. See Cuſtom. 104. 5. 


PFogzkeiture. 
Tenant at will has no eſtate to forfeit 
for treaſon. 176 
A copyholder ſurrenders to the uſe of 
his will, the deviſee is convicted of 
felony and hanged before admit- 

| tance, the lands are not forfeited 
to the lord, but deſcend to the heir 
of the ſurrenderor. BE + 


Frauds and Statute of, Ke. 


A mother who agrees to give her 
daughter a portion upon her mar- 
riage does not execute, nor 1s party 
to the articles, but ſets her name 

| thereto as a witneſs, this is a note 
or memorandum in writing to bind 
her. | 118 

Teftator being about to alter his will 
and bequeath his nephew 100 /. his 
executor being preſent tells him he 

for that he 

will pay his nephew 1001. which 
after the teſtator's death he refuſes 
to do, this is a fraud upon the 

teſtator. 227 


5 TN Fraud, 


Promi'e to pay damages by a third 


r 


— 
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. 


Fraud, impoſition, and catching bar- 
gain. Page 286 


perſon in caſe the plaintiff will with- 


draw his record is not within the | Cricket is a game within the fat 9 


ſtatute of Jrauds. 305 
Sealing a will only, is not a ſigning 
of it within the ſtatute of frauds. 


3 


Articles and conveyances ſet aſide on | A foct race is a game within the ff 


the foot of fraud and impoſition. 
320 

A ſurrender of a leaſe for years may | 

be by note in writing without deed. 


26. 6. 
A promiſe, which is within the /tar. 
of frauds, &c. e 
| mY 
Frechold. 
Cannot commence in futuro. 170 


A leaſe for lives to begin from the day | 


of the date theres, and ſci/in deliver- 
ed afterwards is good, and ſhall not 
be ſaid to convey a freehold to com- | 
mence in Futuro. e 


Same end Sameheeper. 


A Gun is not neceſſarily an engine to 
IX kill game withal. 302 
Who is, or is not an z ferior tradeſman 
within the meaning of the Vt. 4 & 
5 V. & M. c. 29. ſec. 10. ſo as to 
make him liable to pay full coſts in 


a twelve- penny treſpaſs for hunting. 


70. 6. 
A gamekeeper of a lord of a manor 
hatli a right to carry a gun any 
where out of the manor, and no 
body can lawfully take it from him. 


357. b. 


Gaming. 


Anne, and a bond given as a col. 
lateral ſecurity by another perſon 
for money won at Play is void. 

Page 220 


9 Ann. but it muſt appear that à 
per ſon was playing at ſuch a game, 
or elſe a wager laid on his fide ;; 
not a betting within the ſtatute, 
1 

An horſe race is a game * tt 
ſat. ꝙ Ann. c. 14. 309. b, 
Money loſt by the defendant on a bet 
at an borſe race, and paid at his re- 
queſt by the plaintiff, an action well 
lies for it. 300. 6, 
See Ball. Bs 


Guardian. See Notice. 


{Habeas Coppus, 


N habeas corpus directed to the 
A king's meſſengers to bring in the 
body of John Wilkes, Eſq; was re- 
turned by them, that at the time of 
the coming of the writ, or at any 
time ſince he was not in their cul- 
tody, quære whether this be a good 
return. I 54.4, 


See Debto? to the King. 


Habendum. 


Habendum from the day of the date 
of a freehold is void, becauſe 1h 
uro. | 170 


See Frechold. 
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| Whozver claims as heir by deſcent, 
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Heir. 


The heir can bring an ejectment of 
copyhold lands before admittance. 
Page 14. 6. 


muſt make himſelf heir to the per- 
ſon laſt actually ſeiſed and in poſ- 
ſeſſion of the inheritance. 45. b. 
There cannot be a foſſeſſio fratris of a 
reverſion or remainder, 47. b. 
Whoever takes as heir male by pur- 
chaſte muſt be both Heir and male. 
20 

See Purchaſe. 


PHomine Replegiand3, 


An homine replegiando brought for the 
- plaintiff's wife who dies after ap- 
pearance and before plea, quære 


whether the ſuit ſhall ſtay. 256 


Due and Cry. See Pleas, &c. 109. 6. | 


| 


| 1 2 okall. 


N action for a falſe return of a 
{ member of parliament on the „at. 
788 V. z. for double damages is 
remedi al, tho? founded on a law that 
is penal, ſo within the ſtatutes of ſec- 
fails. „ 1 


Imparlance. 


Habeas corpus cum cauſa brought the | 


6th of November, declaration is de- 
livered the 12th of November, the 
defendant ſhall not have an 7mpar- 
. DA 54 
What words in a plea of miſnomer ſhall 
be conſidered as a ſpecial imparlance. 


* 


Tmportation, 


There is ne law tojuſtify the ſeizure of 
_ contraband goods on board a ſhip 
in the river Thames, unleſs the 
goods be landed or offered to ſale. 
Page 257. b. 


Impziſonment. 


One condemned by juſtices of peace in 
the penalty of 13 J. for harbouring 
run goods is attached by their war- 
rant till he pay the ſame, he tenders 
134. but the officer detains him till 
he pays 5 5. 4 d. more for the coſts; 
this is falſe impriſonment. 5 + & 
An attorney fills up the ſheriff's war- 
rant upon a capias ad reſpondend. 
after it is ſigned, ſealed and fent to 
him with a blank ſpace for the 
officer's name, this is not juſtifi- 
able in treſpaſs and impriſonment. 


47. 6. 


| Tndenture, see Stamp Duty, 


Indickment. 


A perſon indicted for inſuiting a juſ- 
tice of peace ſhall not be diſcharged 
from the proſecution, altho' the juſ- 

dice beacad, 222 


Indictment for a deceit of a private 


nature quaſhed. 301 
Indictment againſt ſix perſons ſor 
entring a lead mipe and carrying 
away lead, not quaſhed on motion. 


2 ny 
Indi tment 


201 | 
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Indictment for exerciſing the trade of 
a brewer, not having ſerved ſeven 


years, in what caſes it does or does Inquiry of Damages. 
not lie. Page 40. b. 
Inducton. Inſtitutlon. See QAuare A rr of inquiry of damages ſhall 
Impedit. not be awarded to ſupply the omil. 


ſion of finding damages at the time 
of the trial of any iſſue, where an 


Inkant. attaint lies. Page 367. b. 

An inquiſition taken before two under- 

Infant leſſor in ejectment muſt give ſheriffs- extraordinary ſet aſide, for 
ſecurity for coſts. <-> O02 the high ſheriff cannot appoint more 
When the deſendant is an infant, the | than one under: ſheriff-extraordi- 
plaintiff ought to apply to him or | nary, © | 378. b, 
his attorney to name his guardian, | After a defence made at the time of 
and if he doth not do it, the court the executing a writ of inquiry, the 
will compel him to naine his guard- | defendant 1s not allowed to take ad- 
1 x 50. b. vantage of a miſtake in the declara- 
tion upon motion. 380. b, 

See Judgments. 358. ö. 


Jnferio2 Courts, 


See Jurisdittion, Debt. —& Infolvent Debtoz. 
3 APY See Debto? inſolvent. 
Inkozmation. . 
Information againſt an attorney for ex- IJnſtallments. 
amining perſons on oath upon an f 5 
arbitration without putting the ſame | See Condition. 80 
C 5 1 5 
Information againſt a juſtice of peace 
for committing a man for not pay- Inſurance. 


ing one ſhilling as a fee for diſcharg- | _ 
ing his warrant. 7 | The party inſured muſt have property 


Information refuſed againſt a proteſtant | in the thing inſured at the time of 


diſſenter for refuſing to ſerve the | inſurance and loſs, 10 
office of ſheriff of London. 18 Action lies upon a policy, tho' it ſays 
1 Information for a libellous letter. 22 the matter ſhall be referred. 129 


Information againſt an overſeer of the A ſhip is inſured for a voyage or cruiſe 
poor for procuring a ſoldier to marry of three months, and is taken by 
a poor woman chargeable to the | the enemy within that time, but be- 


. pariſh. - - 41 | fore ſhe is carried infra prejidia boſtis 
Information againſt one for practiſing is retaken by an Engliſhman, and is 
as an attorney while he was under- now a living ſhip, this is a total loſs. 
ſhcrift, | 93 | | 1917 


See Libels. Covenant 
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Covenant upon a policy of inſurance | 


Caſe for a misfeaſance ard negligence _ 


Two counts may be joined in the ſame 


judgment in both, ST] 0.7 
The caſe of the dippers at Tunbridge. 
414.6. 

See Baron and feme. 421 Erg 


See Erroy. 88. 


ee vw Y ry, '%u 


W 


from fire, with a proviſo that the 
inſurers ſhall not be liable in caſe 
the houſe be burnt by reaſon of any 
invaſion, foreign enemies, or any 
military or uſurped power : the houſe. 
was burnt by a mob at Norw:ch, 
this is not within the provy/o. judg- | 
ment for the plaintiff the inſured, 
Page 363. b. 


Joinder fn Afton. 


Where ever the ſuit will ſurvive to the 
wife, ſhe muſt join in the action. 
224 

Debt upon an amerciament and upon a 
mutuatus may be Joined in one de- 
claration. 248 


may be joined with a count in 
trover in the ſame declaration. 


319. 5. 


declaration, where there is the ſame 


Joint and ſeveral. 


Nolle pꝛolequt. 89 


Jointenants and Tenants in Com- 

5 _ 

If there be two jointenants, and each 
make a ſeveral leaſe of the whole, 
their ſeveral moieties only ſhall paſs 

by each leaſe. +1 

Zenants in common cannot make a 


Y An ſue may be of two affirmatives. 


. After interlocutory judgment, the plain- 


joint leaſe of the whole. 232. 6. 


* 


What words in a will make a tenanc 
in common, and yet there ſhall be 
a ſarvivorſhip, if any of the deviſees 
die under age. Page 165 

* Equally to be divided” in a deed of 
uſes makes a tenancy in common. 


201 


Iſſue joined. 
6 


Judgments. 


A ſmall miſtake in the title of a de- 
claration is not a reaſon to ſet aſide 
the judgment, and the roll may be 
right. 10 

A regular judgment in a crown cauſe 
cannot be ſet aſide on payment of 
RR... 163 
Judgment as in caſe of a nonſuit againſt 
an informer qui tam upon the game 
law. | 325 
Judgment upon a conviction to be im- 
priſoned for a month, to aſk pardon 
and to advertiſe it, the latter part 1s 
void. 332 
In miſericordia, and capiatur. 127 
Judgment of nonſur in replevin for 
want of a plea in bar to the avowry, 
the avowant may either execute a 
writ of inquiry of damages, or put 
the replevin bond in ſuit. 41. 6. 


* # _ 0 
5 " * * 
— ———rë?Uꝛ ꝑꝰ i...... K—[⁰:— œv bg 7 9 i Y w—_—_ 0 Dee 77 — — — 
1 — - * : - "A — 2 2 . D 
— 22 — N — Rode — 22 — 2 — * r a - * A * — — — — _ — 
- — — = . we SR PFs Ns * py — I ICI — Pt Bea — " 
— 28 * 8 — * — — 1 Sp : * ” > rot — 2 
RS — — * - 
_= —_ — * 
* - 


tiff becomes bankrupt, and after- 
ward proceeds to execute a writ of 
inquiry in his own name, and good, 
without a ſcire facias by the aſ- 
lignees, 358. b, 
See Death ok Parties. By mr 315. 
Bankrupts. 5. 358. 0. 


5X Tutisdifion. 
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Jurisdidtion. 


Fry 


The declaration in a baſe court muſt | 


alledge that the goods were ſold 


and delivered within the jurisdiction | 


thereof, as well as that the defend- 
ant promiſed within it. Page 16. 6, 


After a verdict for the plaintiff in C. B. 


for leſs than 40s. the defendant may 
enter a ſuggeſtion on the roll that 


he reſided in Middleſex, which, if | 
true, the C. B. hath no jurisdiction, 


buy the late flor. touching the county 
court of Middleſex. 68. . 
Where commiſſioners or inferior juris- 
ditions whoſe powers are limited, 
aſſume a jurisdiction they have not, 
the law gives an action againſt them. 


382. 5. 
Touching the jurisdiction of the King's 


Bench in the principality of Wales. 


3 193 

See Court. Action upon the Cale. 

Bannkrupt. 382. b. 

Mutual Debts, 19 
King's Bench. 


HE King's Bench cannot bail a 


| tempt of the houſe of commons. 


2 3 299 | 
Before the flat, 4 © 5 W. & M. c. 21. 


there could be no declaration in this 
court againſt a defendant in cuſtody | 


of the theriff, „ 


Landlozd and Tenant. 


A landlord who covenants to pay land- 


tax, ſhall only pay according to the 
rent he receives, and not according 
to the rent the premiſſes are taxed 


at. 211 


perſon committed for a con- 


The landlord is intitled to one years 
rent before the ſheriff can {ell the 
tenant's goods upon an execution 

for coſts of a defendant on a nonſuit. 


: : Page 140.6, 
Lapfſe. See Quare impedit. 


L atitat. 


A latitat may be conſidered in th 
nature of an original writ, 147 


Leaſes. 


A leaſe for above three years may be 
by a note in writing without deed, 
55 27. b, 
Whether a leaſe for 2 1 years Be by 
a teſtamentary guardian of an in- 
fant be void, or only voidable, was 


at firſt doubted. I29, b. 
Afterwards determined that ſuch leaſe 
is void. 136.6 


Leaſe to a Papiſt, whether void. 176 
A leaſe for one year, and ſo for two 


or three years as the parties ſhall 
agree, „„ 


| Two leaſes of the ſame term and of 


the ſame lands may be good by two 


jointenants, as they ariſe from the 
ſeveral intereſts of two perſons. 1 


See Freehold, .Deviſe, 329.0. 


Lecturer. 
A lecturer cannot oblige the biſhop to 
licenſe him to preach as leQurer. 
| = n— 
Leet. 


Its original 261 


Legacy. 


Legacy to a grand-daughter to be paid 


What are words of limitation. 105 


w— 
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Legaty. 


EG AC to a daughter, provided 

ſhe marry with the conſent of 
truſtees, ſhe marries without their 
conſent, Page 130 


1 


on her marriage, and if ſhe marry 
without conſent, I revoke what as 
before directed to be paid her, is 
only in terrorem. 5 1356 
What will or will not amount to a 
deviſe over of a legacy given upon a 
condition. 137 
Legacy given to a grand- daughter in 
caſe the ſhall marry with conſent, 
ſhe dies unmarricd the legacy never 
veſted. 9 5 


Libel. 


Writing a ſeditious libel is not a breach 


of the peace; and a member of | 


parliament writing ſuch a libel, is 


intitled to his privilege from being | 

I 59. 6. | 

Writing a letter that the plaintiff ſtunk 
of brimſtone, and had the itch is 


arreſted for the ſame. 


a libel, for which an action lies. 
5 403.6. 
See Inkozmation. 


Limitation ok Eſtates, and Suits. 


If the plaintiff be in England at the 
time the cauſe of action accrues, 
the time of limitation begins to run, 


ſo that if he, or (if he dies abroad) 
his repreſentative does not ſue with- 


in fix years, he is barred by the „lat. 
Ge 134 


159 


| 


What act of a parent ſhall be a good 


conſideration to ſupport a limitation 
in a marriage ſettlement by way of 
remainder to the younger brothers 
of the intended huſband, who is 
the eldeſt fon of that parent. 

| Page 3 50. b. 


London. 


The court cannot take notice of the 
cuſtom of London, unleſs it be found. 


9 


Mandamus. 


AND AMUs was refuſed to 
the biſhop of Londen to grant 

a licence to a lecturer to preach as 
ſuch. 11 


| Mandamus to juſtices of peace to de- 


termine a complaint before them, 
they return it is determined, which 
was allowed. By 
Mandamus to the mayor of Wigan 
to deliver the key of the town hall 
to the lord of the manor to hold his 
leet there was refuſed, tho' the leet 
had been uſually holden there. 76 

| Mandamus to the juſtices of Middleſex 
to (ſwear an overſeer to his accounts 
according to the /tat. 17 Geo. 2. 

c. 38. is of courſe. „ 
Mandamus to juſtices of peace to make 
a warrant of diſtreſs for the poor rate. 


3 


Mandamus to appoint overſeers where 
there was never any before. 138 


Mandamus lies not to a vifitor who 
has deprived a prebendary for in- 
continency, _ 206 

Mandamus to the ſteward of the man- 
or of Midburſt, and to the homage 
to hold a court and preſent certain 
conveyances to purchaſers of bur- 
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gage tenements, whereby they are 


intitled to be ſworn burgeſſes of the 


corporation, and to vote for mem 
DP. | Page 283 
Mandamus to the old overſeer to de- 
' liver the pariſh books to the new one. 


JVI | 


ers of parliament. 


Caſes cited wherein mandamus lies. 
See Uiſitoz. 

Market. 

Whoever will have a ſtall in a market 


muſt have a licence for it from the 
owner of the ſoil. 107 


Marriage. 


Sce Pleas, &c. 118. 5. Trial. 127. 6. 


- Marriage Settlement. 


Of the huſband's and wife's lands, to 
him for life, to her for life, then 
to the children as ſhe ſhall appoint, 
and for want of iſſue, as ſhe ſhall 


* appoint, and for want of appoint- 


ment, his lands to his heirs, and 


' her's to her's; huſband dies and | 


leaves her and one ſon ; the wife ap- 


points the whole to him by will, | 


but if the ſon dies without iſſue, 

| ſhe appoints the whole to ſtrangers, 
| ſhe dies, and then the ſon dies with- 
out iſſue, Q. who ſhall have the ſe- 
eral lands. 87 


Maſter and Servant. 


Trover lies againſt a ſervant who diſ- 


12, Se. | 


ther to his maſter's uſe, whether he 


has any authority or not for ſo do- 
ing from his maſter, Page 328 


Mayhem. 


The court has a diſcretionary power 
to encreaſe the damages in mayhem. 


5 


FX isfealance. 


HE difference between a mis- 
feaſance and nonfeaſance. 115 


Milnomer. 


See Impatlance. Abatement. 


Money into Court. 


In trover the defendant cannot bring 
the goods and coſts into court. 23 
Money not allowed to be paid into 
court after plea pleaded. 15 
In an action for the meſne profits after 
a recovery in ejectment, the defen- 
dant ſhall not have leave to pay 
money into court. 115. . 


Moztgage. 


Mortgagee for lives cannot compel the 
mortgageor to fill them up as they 
drop, but may do it himſelf, and 
add the expence thereof to the prin- 
cipal money. 34 
A mortgage of goods and choſes in 
action is fraudulent as againſt credi- 
tors, if the goods, &c. be not de- 


Poſes of goods the property of ano- 


livered to the mortgagee. 2060 


276, 277 
1 Motion 
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Motion in Court. 


Counſel cannot move for his argument 


in a matter of courſe in the paper. 


. Page 76 
See Notice, 


2 


Mutual Debts. 


A ſet off reducing the plaintiff's de- 
mand under 40s. doth not affect the 
jurisdiction of B. R. 419 
The ſtatutes for ſetting off one debt 
againſt another do not extend to 


aſſignees of bankrupfts. 155 


Niſi pꝛius. 
See Nonſuit. Certificate. 


Molle p2oſequi. 


IN an aſſumpſit againſt two who 


1 ſever in pleading, a nolle proſequi 


may be entred as to one; and it ſhall 
not deſtroy the action againſt the 
other. i „ 
A nolle proſegui may be entred as to a 
defendant who ought not to have 
been joined. . 306 


Ponluit o2 Monpꝛos. 


A nonſuit at Ni prius cannot be re- 
corded in bank. 2 
A nonpros may be entred as to all the 


demiſes but one in ejectment, mar- 
gin. | 1 
D 


| 
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Notice. 


place of abode. Page 246 
Notice of motion muſt be given to 
quaſh a writ, 20 
Nuſance. 


Who may, or may not abate a nu- 
ſance. 

Dath. 

\ FTER one accuſed of male 

practice has fully anſwered the 


charge againſt him by affidavit, he 
cannot be examined ore tenus upon 


Y 
— 


f Obligation. 
dee Condition. Pleas, &c. 


Ozders of Seſſions. 


An order of ſeſſions for appointing 


one overſeer of the poor confirm- 
ed. 4 128 
Order of ſeſſions muſt adjudge and 


not ſtate the evidence only. 74 
Overſeers. 
See Ozders. 
sY DOutlawpy. 


If an infant ſues, the plaintiff's attorney 
muſt give notice of his guardian's 


$6; „ 


oath in Open court. 30 


—— ——— — ———— — — ꝗꝶ ́ —— — © $4 ** 
.. ͤT———TTTTATCCCCCCPCCCCCCCC SD Tn wenn _—_ 
_ K „* — a 1 
— > - *. 
1 — . 0 — wa - 1 Wes — PR ——̃ * rt rw — 


” 
P rr 
—_ 
— — — err 
nn .. 


— 4 — <aeiny + 
3 


—— > 
3 I 9, 


1 
\ 
i 


—— 


= Pr "- = — —— 
— * « 
- — 32333 22 0 — * — 8 
— 9 2 ; —— — | — — — too _— : - 

4 © * * 1 1 - x — 9 * — 7 _— of 

—— — OO 1 — ot 2 

<4 9 = - > - 3 2 IS. 2 2 — 7 3 * * 

—_ p * * — — * = ” « 7 * * Dn ; * 
8 2 vat DES : 2 7 
* * - his <IS » RE — otwoy + 


— — 


3 „ — 
RF I 
a —— 

- « 


— IT 
2 


Int? 


— 
a 2 * 


gr” — 
N PP Goes" of ATARI 
—— . 8 — 
J — 


Oyer of a leaſe is not to be diſpenſed 


5 — 


A TABLE of the Principal Matters. 


— 


T 


Dutlawzy. 


Bail muſt be put in, before it can be 
reverſed. e 


Oper. ; 


with, although the original leaſe be 
loſt. 16 
vos: a defendant has oyer given to 
him of a record which is ſet out in 
the plaintiffs declaration, he need 
not ſet it forth in his plea.  y9g7 
If a defendant will take advantage of 
a variance between the writ and 
count, the muſt crave oyer of the writ 
and ſpread it on the record. 395. 6. 


Bapiſis. 
EASE to a papiſt whether void. 
176 


Pardon. 


One affiſting 3 in running ade is not 


pardoned by the at, 18 Geo. 2, 


97 
The benefit of the act of grace was 


allowed to a defendant in an infor- 


mation for a maybem, after he had 
omitted to pray it at his trial, 214 


. Dariſhes. 


Pariſh and dioceſe, antiently fignified 
the ſame diſtrict; and of the firſt 
division of pariſhes. 


Parliament: ; 


182. 6. | 


Parliament. 


breach 7 the peace. 
Dawn. 


from a mortgage. 


Penalty. 


ſtranger. 
See Toll. 
Plaint. 


helped after a verdict. 


Play. 


Picage and Stallage. 


See Gaming. 


The law and privilege of parliament 
is part of the law of the land; and 
a member cannot be arreſted, ex- 


cept in caſes of treaſon, fe lony, and 
Page 1 59 b. 


What a pawn is, and how it differ 
201 
Whether London is a market overt 
for pawning as well as ſelling goods. 


ö 


TH penalty created by a bye-law of a 


corporation cannot be given to a 


237 


| A plaint levied in an inferior court be- 
fore the cauſe of action accrued is 


180 


8 
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22 


Pleas and Pleadings. 


| Aſſault and impriſonment, the defen- 


dant juſtifies under capias ad reſpon- 
dendum, the plaintiff replies that 


the defendant releaſed him from 


the arreſt, and afterwards arreſted 


him, and prays judgment, becauſe 
the defendant hath acknowledged 
the treſpaſs; this is naught, for the 


plaintiff ought to have made a new 


aſſignment. Page 3. b. 
Impriſonment, the defendant juſtifies 
under a capias in debt in a baſe court, 


without ſhewing that a ſummons 


iſſued, and well enough. 8 Bo 
Debt upon a bond to fave the pariſh 


harmleſs from a baſtard ; plea non | 


damnificatus, replication that plain- 


8 


tiff paid 5/7. rejoinder that the de- 
fendant maintained the child; ver- 


dict for the plaintiff, objected in 
arreſt that it did not appear the 
baſtard was born 1n the pariſh, but 
over-ruled. 8.0, 


Nil debetto a bond is bad upon a general | 


demurrer. 10. b. 
Debt on a bond to ſave the plaintiff 
harmleſs from expences by reaſon 
of naming a clerk to a curacy, or 


from ſuits by reaſon thereof; plea 


non damnificatus ; replication affigns 
for breach that the plaintiff was 
obliged to pay ſuch a ſum by reaſon 
of ſuch nomination, but doth not 
ſay how he was obliged, and held 


well enough upon. a demurrer. | 


11. 8.” 


An attorney pleads non afſumpſit as to 
all except 1 /. 35. 8 4. and as to that 
ſum, that he is liable to be ſued for 
it in the county court of Middleſex ; j 
plaintiff replies that the defendant is 
privileged from being ſued there; 
upon demurrer Judgment for the 
plaintiff, 42. 0. 

A term for 500 years muſt be pleaded 

to be by * 49. . 


r 


Treſpaſs by the lord againſt common- 


ers for digging up coney-burrows, 


plea a ſpecial juſtification to abate 
nuſance, demurrer, judgment for the 


plaintiff, Page 51.6. 


Special pleading in a ſei fa. againſt 


bail. 61. . 


It is a rule in desc that where the 
plaintiff replies new matter, he muſt 
conclude with an gverment that 

the defendant may have an oppor- 
tunity of anſwering the new mat- 
ter, | 06. 6 

The defendant, as to all but 10 guineas, 
pleads hn offumplit and as to that 
ſum, he ſays he 1s ready, and has 
always been ready to pay the ſame, 
and brings it into court, this is a bad 
plea and not iſſuable. 


4 
Whoever claims an eaſement muſt plead 
it ſpecially, e 


In debt on a bond with condition for 


the payment of money on or befare 


ſuch a day; plea of payment brfgre 
an day, to wit on fuch a day, is good. 


173. 6. 
Where matter pleaded under a videlicet 


is or is not material. 335. 6. 
The plea of nul tie! record muſt be 


ſigned by a ſerjeant. TX 


Declaration and pleadings in quare im- 
pedit. 174, Oc. b. 

Ord cum, Ac. in treſpaſs is well enough 
upon a ſpecial demurrer 203. 6, 


Leave given to withdraw the general 


iſſue in treſpaſs and impriſonment, 
and to plead a ſpecial juſtification 
upon terms, and walving privilege 
ob parliament. 204. b. 
In afjumpfit, defendant pleads his privi- 
lege of a both clerk in chancery, 
plaintiff replies that the defendant 
was diſcharged out of priſon upon 
the inſolvent debtors act, and aſ- 
ſigned his office to the clerk of the 
peace for the benefit of his creditors, 
vpen demurrer, judgment for the 


Plaintiff; 2 7895 
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laintiff ; firſt the defendant is con- | The court refuſed to permit a deſen- 


cluded to fay he has not aſſigned his 
office, becauſe it appeats by the re- 
plication that he has; 2dly, defen- 
dant ought to have alledged that he | 
is aQually attendant on his office. 

Page 228. 6. | 


Declaration in quare impedit, the plain- | 


tiff makes title as truſtee of a term 
of 500 years under a ſettlement in 
1706 ; the defendant the patron of | 
the incumbent, pleads that before | 
the ſettlement one P. C. ſenior was 
ſeiſed, and 10 W. 3. ſuffered a re- 
covery to the uſe of truſtees for 1000 
years which is ſtill ſubſiſting, and 
ſays that nothing paſſed to the plain- 
tiff by the ſettlement in 1706, the 
defendant the incumbent makes title 
under the other defendant his patron 
as heir in tail of P. C. junior, and 
traverſes that P. C. junior was ſeiſ- 


_—_— 


dant to add the plea of the ſtatute 
of limitations, upon an affidavit that 
the defendant's attorney was not 
inſtructed what to plead at the time 
when he pleaded the general iſſue, 
in an action for deflowering the 
plaintiff's daughter per quod ſer vi- 


tium amiſit; this plea is not to be 


favoured, becauſe it does not 90 
to the merits, but excludes them. 
Page 253. b. 


The title of a declaration made agree- 


able to the truth of the fact, to let 
in the defendant to plead a dilatory 
plea, vis. that Mr. Wilkes was out- 
lawet. 256. 6. 


Debt upon an arbitration bond, de- 
fendant pleads no award, plaintiff re- 


| plies and ſhews an award to pay 
161. 105. and coſts, &c. and afſigns 
a breach for nonpayment of the 16 |, 


1 ed infee as is alledged in the declara- 
| tion, and iſſue is joined on that tra- 


IOs. any, and good. 267. b. 
Replevin for taking the plaintiff's cat- 


n D EI is 
> ＋— r CREE 
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1 verſe; the plaintiff replies to the pa- | 


tron's plea, and alledges that P. C. 
junior being ſeiſed in tail 5 Anne 
levied a fine with proclamations, 
whereby he became ſeiſed in fee 
before the ſettlement in 1706, and 
that the term of 1000 years is there- 


by barred for want of entry and 


claim, Sc. the defendant the pa- 
tron demurs, judgment for the de- 


fendant, becauſe the parties tothe fine | 


at the time of levying thereof 7 ha- 
buerunt in aduocatione, the ſaid term 
of 1000 years being a ſubſiſting term, 
and was never deveſted or turned to 
a right. 233 234, 235, 2306, Cc. 4. 
Scire facias to ſhew caule why the 
plaintiff ſhould not have execution 
on a judgment; the defendant pleads 
that the plaintiff © ought not 0 have 


his adlion, inſtead of caught net to bade 


execution”, and held well enough 
on demurrer. 251, 6. 


tle ; avorzry that the defendant took 
them damage feaſant ; plea in bar 


that the place in which, Ec. is part 


of Eaſt. field, that the plaintiff is 
ſeiſed of 10 acres of land in B. and 
claims right of common in EA. 
Feld for a certain time, and put in 
her cattle ; tbe defendant replies that 
there are in B. two fields, Eaſt and 
W-:/i-field, and that the owners there- 
of intercommon while they lay un- 
in cloſed for a certain time, that there 
is a cuſtom to incloſe, and that ſuch 
incloſure is freed from common of 
any other perſon, and that the perſon 
ſo inclofivg, fherely frees and diſ- 
charges all the unincloſed, from all 
common in reſpect to ſuch land in- 
cloſed, that he incloſed the place in 
which, Gc. whereby all the unin- 
cloſed lands were freed from his 
right of common, and that the 
place incloſed ought to be free from 
common 


L 


4 — 


c. 44. 
Treſpaſs for ſtopping the waggon of 


2 


— 
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common of any other perſon, and 
that the cattle were there of the 
plaintiff's own wrong after the ſaid 
incloſure, doing damage; the plain- 


i rejoins that ſhe put in the cattle | 


till the defendant took them of his 
own wrong, and traverfes the cuſ- 
tom to incloſe ; upon which traverſe 
iſſue is joined, verdict for the plain- 
tiff; a new trial ordered for miſ- 


direction of the judge. Page 269. 6. | 
Treſpaſs for breaking and entring the | 
plaintiff's houſe, and ſearching for | 


and carrying away his papers; the 
defendants juftify undet a warrant of 


a fecretary of ſtate, plainii replies, 
de injuria ſua propria; the jury find 
= ſpecial verdict which ſets forth | 
that an information was made be- 


fore a ſecretary of ftate, that the 
plaintiff was concerned in writing 
and publiſhing the Monitor; who 
| thereupon granted a warrant direc- 
ted to the defendants to ſeize the 
plaintiff and his books and 8 
taking with them a conſtable, w 

they executed, and carried them 


before the Law-Clerk, who 18 ap- 


pointed aſſiſtant to ſecretaries of 
ſtate by patent; that the like war- 
rants have frequently been iſſued 


ſince the Revolution; that no de- 


mand was made by the plaintiff 
of a copy of the warrant, nor did 
he bring his action within 6 months 
after the facts done by the defen- 


dants; after two folemn arguments, 


judgment for the plaintiff, that the 
ſecretary of ſtate's warrant is illegal, 
and that neither the ſecretary of 
ſtate, nor the defendants the meſ- 
ſengets are within the /. at. 24 Geo 2. 


275. b. 


the plaintiff, and ſeizing and taking 
from the cattle drawing the ſame 
a pair of iron geers; the defendant 


ich 


| ment for the defendant. 3136 


Principal Matters. 
of Gainſbrough, in conſideration of 
repairing divers ſtreets there, and to 
diſtrain for the ſame ; the plaintiff 
replies de injuria ſua propria, and 
traverſes the preſcription, verdi for 
the defendant, in arreſt of judg- 
ment, the preſcription was adjudg- 
ed ill, becauſe it doth not fay that 
he repaired all the frets ther, and 
the plaintiff might be paſſiug with 
his waggon through a ſtreet which 
he did not repair. Page 296. b. 
Declaration for ſuing the plaintiff ma- 
lictouſly in an inferior court which 
had no jurisdiction of the cauſe. 
"402, . 387; 8. 
Declaration for a malicious proſecution 
upon an indictment, 310, 6. 
In treſpaſs for impounding the plain- 
tiff's cattle and keeping them in the 
| Pound fo cloſely confined together 
| 


co ed 


* Lo ER 


S 


that by reaſon zhereof one of the 
beaſts died; the defendant pleads 
the general iſſue, and 2dly, juſtifies 
that he took them damage feaſant; 
the plaintiff replies de injuria ſua 
propria ; the jury found for the 
plaintiff upon the general iſſue, and 
gave the value of the beaſt in da- 
mages; upon the other iffue they 
found for the defendant ; adjudged 
that the dying of the beaſt in the 
pound is only Gravamen, and need 
not be anſwered in treſpaſs; judg- 
Declaration for a msfeaſance and negli- 
' gence againit a perſon imployed by 
the plaintiff to navigate his boat 
with malt in it from ſuch a place 
to ſuch a place, and a count in rover 
joined. 1 319.6. 
Declaration in a ſpecial action upon 
the caſe againſt an attorney for ne- 
gligence in the duty of his office, in 
not cauſing a perſon in priſon at bis 
client's fuit to be charged in execu- 


54 tion 


preſcribes for toll through the ſtreets | 


_ 
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tion, by reaſon whereof the priſoner 


was diſcharged by writ of ſuperſedeas. 


Page 325.6. | 


Debt, on a bond; the defendant's plea 


confeſſes that the bond is his deed, 


but that before the 2 5th of October 
1760, he was a fugitive, and 1n 
February 1762, returned to take 
the benefit of the inſolvent debtors 
act; that before the act he was 
indebted to the plaintiff in the ſum 
in the condition, who arreſted him 
for it before he could take the be- 
nefit of the act, and being in priſon 
in November 1702, executed the 


bond and was diſcharged, that on | 


21ſt of February 1763, he fur- 
rendred himſelf to the King's Bench 
priſon, and in March 1703, was 
diſcharged at the ſeſſions under the 


inſolvent debtors act, whereupon | 


he prays judgment, and that his 
perſon may be diſcharged from the 
execution of the judgment ; upon 
a general demurrer judgment was 
for the plaintiff, becauſe the defen- 


dant had not ſurrendred himſelf and 


taken the benefit of the act within a 
reaſonable time after his return from 
abroad, but was arreſted and con- 
tinued in gaol five months, when 
he might have had his habeas 
corpus and ſurrendred bimſelf in 
order to take the benefit of the 


ſaid act, much ſooner than he did. | 
132. „„ 
Debt upon a bond, with a condition, 


for the payment of 3 50 J. in one 
month; the defendant prays cee 
of the bond and condition, and 
pleads that it was given and execu- 
ted upon a wicked and corrupt a- 
agreement, to ſtifle a proſecution for 
perjury againſt five perſons, and con- 
cludes therefore it is void in law. 
Upon demurrer this was adjudged a 
good plea, 341, 6. 70 347. 6. 


4 
ͤ— Cy 


In replevin, the plaintiff declares for 
taking his cattle at M. the defepd- 
ant pleads on cepit modo & forma: 
the plaintiff at the trial proved the 
cattle were in the defendant's cuſ- 
tody at M. and the defendant 
proved they were originally taken 
at H. judgment for the plaintiff, 

Page 354. b. 

Where the defendant Doe 5 Nr 
plea, the court will not give him 
leave to withdraw it and plead the 
general iſſue. 369. . 

Covenant for payment of mone 
cannot be pleaded to be diſcharged 

without deed. 370. 5. 

In what caſe accord and ſatisfaction 

muſt be pleaded to be by deed. 
86. b, 

Whether a replevin below can be 
pleaded in bar to zreſpaſs in C. B? 

- e 

Aſſumpſit lies for petit cuſtoms. 95. . 

Treſpaſs for impounding the plaintiff's 
mare; the defendants plead damage 
feaſant to the king in his foreſt of 
Waltham ; the plaintiff replies and 
ſhews his right of common in the 

' place in which, Gc. the defendants 

re/019 that the mare was mangy and 

doing damage, and therefore they 
took and unpounded her, becaule 
ſhe was wrongfully and unlawfully 
in the foreſt; the plaintiff ſurrejoins 
and traverſes that the mare was 
wrongfully and unlawfully in the 

Feri; the defendants take iſſue 

on the Haverſe, demurrer and ſoin- 

der; the defendants rejoinder is a 
departure from their plea. 96. b. 

| 97, Sc. b. 

Whoever makes the firſt fault in plead- 


Ing ſhall have judgment againſt him. 


100. 6. 
Declaration in bue and cry, and gene- 
ral iſſue. 105, Ge. b. 
Nul 


> — 


* 
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Nul tiel record is replied (to a plea of 
a recovery in B. R. pleaded in bar,) 
and concludes with an aver ment, 
held good. „ 
The practice, as to being bound to 
plead iſſuably an order of a judge. 
„ 11. 
Declaration in dower z defendant plrads 
two pleas, 1ſt, ne unque accouple, © 
Sc. 2d, ne unque ſeifte que dower, 
plaintiff replies to the firſt plea, a a 
decree in the court of arches that 
the demandant was the wife, and 
is the widow of J. R. and joins. 
iſſue as to the 2d plea: the defen- 


dant demurs to the replication to | 
the brit plea ; and plaintiff zozns in | 


demurrer ; venire facias is awarded 


on the iſſue, and continuances on | 
the demurrer, and final judgment | 
is entred for the defendant upon | 
the demurrer ; no reſpect being had | 


to the iſſue joined to the country. 

„ 118, Sc. &. 

Copyhold lands muſt be pleaded to 
have been demiſed and demiſable time 
out cf mind by copy if court roll, and 

a copyhold cannot be created with- 
in the time of memory. 125. 5. 
Debt on a bond to indemnify the 
plaintiff from charges of a baſtard 
child; plea that the mother took 
the child away, replication that it 
hath ſince become chargeable to 
the pariſh, and the plaintiff hath 
been obliged to pay, &c. rejoinder 


that the child was in the mother's 


keeping, and that it was not in the 
defendant's power to take it from 
her, the plea held bad on demurrer, 
judgment for the plaintiff. 126. 5. 
127. 6. 
Covenant upon a leaſe made by the 
committee of a lunatic, will not lie 
for the committee, becauſe he can- 
not {by law) make ſuch a leaſe. 


tiff 's place of ſurveyor of the baggage 
of the port of Lonaon, is bad, and 
contrary to the ſtatute againſt the 
ſale of offices, Page 133.6. 
A plea puis le darrein continuance can— 
not be rejected by the court if it 
be verified by an affidavit. 137. 6. 
In a plea puis le darrein continuance 
that defendant became a bankrupt, 
Sc. it muſt be alledged that he hath 
commormed, Te, 120.5. 
Aſſumpfit againſt the defendant for mo 
ney lent to a third perſon is bad, 
even after a verdict. 141. 6. 
Want of pledges cannot be taken ad- 
vantage of in error brought upon a 
judgment by nil dicit. 142. 6. 
Covenant, as heir upon a leaſe for 
years, and aſſigns for breach he 
want of repairs, defendant pleads 
that the leſſor was only tenant for 
life, and traverſes that the reverſon 
was in him and his heirs; this is 
well pleaded. A432 Be: 
A ſpecial action upon the caſe for 
falſly and maliciouſiy ſuing out a 
commiſſion of bankruptcy, which 
was afterwards ſuperſeded, 'is a very 
proper action at law, though the 
Lord Chancellor has power to give 
200 /, damages by ſtatute. 145.6. 
Debt on a bond, plea of payment be- 
fore the day is ill upon demurrer, 
| I 50. 6. 
Debt for an annuity granted by the 
defendant to the plaintiff in con- 
ſideration of faithful ſervice, for 
her life, defendant craves cyer of 
the deed, whereby the detendant 
covenants to pay the annuity if the 
ſame be perfonally demanded, and 
pleads that the plaintiff did not de- 
mand the annuity ; upon demurrer 
_ thereto, judgment was for the plain- 


tiff, 221. E. 


Replevin, avowry that defendants 


130. C. 


Aſjumpſit to pay plaintiff 2 J. per cent. 


ko procure a purchaſer of the plain- 


were owners and occupiers of certain 
meſſuages, and preſcribe for com- 
1 mon 


1 


A ſham plea is not conſidered as a 


A TABLE of the 


- 


Principal Matters. 


mon in the /ocus in quo, and avow | 
damage feaſant, this is a bad pre- 
ſcription. 5 Page 258. b. 
Whether plene adminiſtravit be a good 
plea in covenant againſt executors 
where the breach is for nonpayment 
of rent incurred in their own time. 


* 1 


5 1 
Debt on bond to indemnify plaintiff 
for what beer he ſhould deliver to 
J. S. plea that the plaintiff delivered 
ho beer to J. S. after the making 


the bond ; replication that he did | 


deliver beer to ſuch an amount, 
without ſaying before the filing of 
the bill, is well enough, on a gene- 
ral demurrer. 5 
Debt on a bond, plea per dureſs, | 
replication that the defendant ex- 
ecuted the bond of his own free 
will, and that he did it not for fear 
of impriſonment, and concludes to 
the country, is good. 6 


Plea of juſtification under proceſs mult | 


ſhew it was returned. 17 


ſpecial plea. 85 29 
Special action upon the caſe upon an 
aſſumpſit to deliver up a bond 
pledged upon payment of money 

| borrowed of the defendant, the 
breach aſſigned is, that the defen- 
dant refuſed to deliver up the bond, 
and held well enough, altho' it is 
not laid that the money was paid 
or tendered, it having been proved 
at the trial that the money was ten- 
dered and refuſed. 7; 
A profert is not neceſſary of the aſ- 
figament of a bail bond, nor is it 
neceſſary to ſet out the witneſſes 
names thereto in the declaration. 
121 

Debt upon an arbitration bond, plea 
no award, replication fhhewed an 
award and athgned breach in non- 


8 


Leave given to withdraw non eſt fadtum 


payment of 161 13 6. rejoinder that | 


there were other matters pending of 
which the arbitrators took no notice; 
this is a departure. Page 12 
Debt upon a bond to proſecute error 
in the Huſtings, and to pay damages 
and coſts if judgment be affirmed, 
flea that the writ was proſecuted 
with effect and that the judgment 
is not yet affirmed, replication that 
the writ was nonpraſſed in the Huſt. 
ings, demurrer, and objected that it 
does not appear before whom the 
Huſtings were holden ; 2dly, that it 
is not ſhewn that the writ is return 
able, but over-ruled, and judgment 
for the plaintiff, 123 
Aſjumpſfit, the declaration of Eaſter 
Term 18 Geo. 2, Plea of tender (of 
the ſame term) before the exhibiting 
the bill ; replication that the plain- 
tiff ſued a latitat anterior to the ten- 
der; rejoinder admits the cauſe of 
action accrued before the filing the 
bill, but denies that he promiſed be- 
fore the latitat was iſſued; demur- 
rer. 141 
When an attachment of privilege is 
replied to fave the ſtatute of limita- 
tions, the teſte need only be ſhewn 
without continuances, for it is like 
an original]. © 167 


to a bond, and to plead the ſtatute 
of gaming. | 177. 
Treſpaſs at Teddington, defendant juſ- 
tifies for damage feaſant at King/lon, 
and that he impounded the cattle at 
_ Teadington is good without a traverſe. 
219 

Duplicity in a plea muſt be ſhewn. 
pies: 219 
Leave given to add a plea after two 
terms ſince the firſt pleas pleaded. 
The defendant was permitted to plead 
a ſpecial juſtification after he had 
pleaded the general iſſue, upon 
terms, „ 


Debt 


ä tat. 
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Debt on A bye-law for not paying 25, 
per Ann, quarterly, the breach need 


not aſſign the days of quarterly pay- | 
Page 281 | . 1 
Power under a marriage ſettlement to 


ment. 
After a plea in abatement and demur- 
ter the plaintiff muſt pray a reſpon- 
deat ouſter, and not judgment in chief. 
e 302 
Nil habuit in tenementts is a bad plea 
to an aſſumpſit for the uſe and oc- 
cupation. . 314 
The manner of pleading records of in- 
„ 318 
In an action for diſturbing the plaintiff 
in his pew at church, it need not be 
laid that he repaired it againſt a mere 
ſtranger; aliter in a diſpute with the 
ordinary, 326 
Scire facias againſt bail who pleads 
there was no ca. ſa. againſt the prin- 


cipal, replication, there was, 7c/0/n- | 
der that it did not lie 4 days in the | 
334 


office, this is a departure, 

See Scite facias, Craverle, Juris- 
dition, Oeparture, Aﬀion on 
the Caſe, Keplevin, Gariance, 
Marriage, Paivilege. 


Pledges. 

Pledges to proſecute may be found at- 

any time pending the ſuit, 226 | 
Pooz. 

Sce Settlement. 


Poztions. 


; 


See Power and Authozity. 


Poſſeſſion. 


The poſſeſſion of tenant at will is the 


* 


| The defendant muſt take the declara- 


12 


Power and Authozity. 


give to the children of the marriage 
in ſuch ſhares, Cc. and for ſuch 
eftate, &c. if there be but one child 
of the marriage, ſuch child muſt. 
have the whole eſtate which was 
ſettled. 
Uſurped power ; whether a houſe burnt 
by a mob js a burning by an uſurp- 
ed power within the meaning of a 
policy of inſurance. 363. 6. 
Power under a ſettlement to appoiat 
to the children of the marriage is 

ſtrictly confined to thoſe children. 
369. 6. 
appoint 
portions to younger children, to be 
raiſed at all events, cannot annex a 
condition to the appointment of any 
child's ſhare. e 224 
Power whether properly executed. 
| 270 


A father having a power to 


Pratice of the Court. 


Practice as to plea in abatement. 16 


A ſham plea is not a ſpecial plea. 29 
Where bail is filed there muſt be a plea 
demanded in writing, altho' a notice 
to plead be upon the declaration. 
33 134 


tion out of the office and pay for it 
before the plaintiff's attorney is ob- 
liged to receive his plea. - 173 


Leave to withdraw non eſt fadtum, and 


to plead the ſtatute againſt gaming. 


| | | 177 | 
| See Bail, Imparlance, Affidavit, 


Amendment, Attozney, Continu⸗ 


| ance, Coffs, Damages, Debto? 
to the Bing, Declarations, Erroz, 


Fine ot 9 Inkant, Inquiry, 


poſſeſſion of the leſſor. 


77 f 


Judgments 


| Page 336. * 
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Judgments, Jurisdiaton, King's 
Bench, Abatement, Monuep into 


Court, Motion &. Molle pꝛo⸗ 
ſlequi, Nonſuit &c. Notice, Dath, 
Oper, Pleas, j{ledges, JÞzilon, 
Kc. &c. Nr. 


Preſcription. 


Preſcription to have three buſhels of 

barley out of every ſhip's cargo 
brought to a quay to be exported 
 Page:91 


is good and certain. 
See Pleas, &c. 296. ö. 96..6. 
Paſſon aud Puloners. 


In a declaration againſt a priſoner in 


cuſtody of the ſheriff it muſt be 


alledged at whoſe ſuit he is detain- 


ed, purſuant to the ſtatute 4 & 5 
W. & M. c. 21. 120 


A perſon who was committed by a 
ſecretary of ſtate, having been in 
priſon two years and no proſecution 


againſt him, diſcharged out of cuſ- 
tody. | 254 


If a priſoner appears in perſon, he is 


bound to pay for the iſſue book 


upon the delivery thereof; other- 
wiſe if he appears by attorney. 
„ Sato. | 23%. #; 
The priſoner having, by pleading to a | 


ſcire facias, prevented the party 
from charging him in execution 


within two terms, ſhall not take 
advantage thereof to be diſcharged 
out of cuſtody by a ſuperſedeas. 


378 4. 


A priſoner brings a writ of error, the 


plaintiff is not obliged to charge 


him in execution, the ſecond term 
after the judgment, 


380 6. 


| 


— 


4 


11 


Paivilege. 


Whether a gamekeeper to a peer be 
privileged from arreſts. Page 278 


[A member of parliament is Privileged 


from arreſts in all caſes except treq- 

| Jon, Felony and breach of | tbe peace, 
| | 5. ACS 

A plea of privilege of a ſixtieth "hat 
in chancery was over-ruled, be- 
cauſe it appeared he was not attend. 
ing his office. 228, 4. 


| See Attazney. 306. Pleag, &c. 325.6, 


Paocels and Service thereof. 


There is no occaſion for notice to a 
pear upon a copy of proceſs ſerved 
where the debt is above 101. 22 

Service of proceſs, where it is doubt- 
ful whether the place where it was 

ſerved is in London or Middleſex, 

Proceſs ſerved without the defendante 

name to the notice at the bottom is 
6 5 | 104. 

Service of proceſs upon the return day 

thereof is regular. 263. b. 


Pꝛokert. : 


A profert of an aſſignment of a bail 
bond is not .neceſſlary, 121 


Pꝛohlbition. 


Touching a pew in the church 17 
To the ſpiritual court of Briſtol for 
calling a woman ſtrumpet in the city 
of Briſtol. 8 25 62 
ee Where 


— m—— —_— _ 2 


* a... Mit. Mes, 
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"Where there are 3 part- owners 
of a ſhip, the owners of the leſs 
ſhares may arreſt the ſhip in the 
admiralty, .and .compel a ſecurity. 
to be given by the others before 
they ſhall be permitted to navigate 
out of port. Page 101 

In prohibition the iſſue laid upon the 
plaintiff who did not appear at the 
trial, the defendant puts in his re- 


cord, enters into the merits, and | 


takes a verdict.; this is irregular, 
for the plaintiff ought to have been 
called and nonſuited. 300 
A pilot is a mariner, but cannot ſue 
in the court of admiralty if his work 
was done within the body of the 
county; as for piloting a ſhip from 
Sea Reach to Deptford ; ſo a pro- 
hibition was granted. 264. 6. 
Prohibition to à ſuit in the ſpiritual 
court for marrying without bans or 


F 79.6. 


Pꝛoperty. 
A captor of a prize aſſigns his ſhare 


therein before condemnation, and 
it was holden he "gw legally do 
it. | 211 
The ſubject in time of war is intitled 
to the property of what he takes 


from the men; by the common 
law. EE | 213 


See Jnſurance. 10 


Pꝛomiſozy Notes. See Bills 1. 
| 


Exchange. 


Pꝛotecion. 
dee Ambaffadoz, 


Purchaſe. 


Whoever takes as heir male by pur- 
.chgſe muſt be both Heir, and male, 


3 


Purchaſe What it means. 


, 1 


| | 


Pane a 72 
See Recoverp. 


Quare Impedit. 
HETHER by inſtitution te 


a 2d benefice, and brfore in- 
duction thereto, the 1 benefice be- 
comes //o void that the patron muſt 
preſent thereto within fix months, 


doit hout notice: Reſolved that lapſe 


ſhall not incur without notice; but 
that /apſe ſhall incur without notice 
-unleſs the patron preſents to the ft 
Within fix months after induction 
to the 24d benefice; induction a- 
mounting to rice. 174. b. 175. 6. 
176. 6. Gc. 
A. B. being ſeiſed in fee of the advow- 
ſon of a donative, the church be- 
comes void, and while it is ſo he 
dies; the turn goes to the heir 
and not to the executor; otherwiſe 
in caſe of a preſentative living. 
150. be, 


See Pleas, Ke. 233, &c. 


Recoꝛds. 
See Oy er. 8 97 


Recovery. 


Common recovery was ſuffered 
of an advowſon in groſs, and 
an acre of land upon a writ of en- 


trie ſur diſſciſin in le poſt, and good. 


116. b.. 
'Tenant in tail by purchaſe ſecundum 


formam dont ex parte maternd, with 


the reverſion in fee ex parte maternd, 


by deſcent ſuffers a recovery to the 


uſe of himſelf in fee, the lands ſhall. 


deſcend to his heirs ex parte pa- 
tern. 2, & 66 
1 The 
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F 


the ſummons ad warrantizandum, 
the recovery is void. Page 35 & 42 
A recovery found by ſpecial verdict 
without any writ of ſeifin awarded, 
is bad, is no bar, anda ve fa, de novo 


ſhall not go. oF 
If tenant in tail mortgages for years, 


and ſuffers a recovery afterwards, 
that ſhall let in the mortgage and 
all other incumbrances whatever 
made by himſelf. 276 


Why, and when common regoveries | 


were firſt introduced? 73 
Whoever endeavours to explain com- 
mon recoveries upon any other prin- 
ciple, than that they are now be- 


come common aſſurances, will run 


into abſurdities. 75 
To ſay they were excepted out of the 


The vouchee dies before the return of 


ſlatute de donts is abſurd, for it de- 


ſtroys the very end and intent of 
that ſtatute. OR. 
And' the recompence in value to the 
iſſue is a mere fiction; and no body 
pretends it extends to a remainder 
man, who is equally barred by a 
recovery. 4 


See Tail. Copyhold. 


Refto!, 


The fee of the church is in the rector, 
and he can hinder a lecturer from 


preaching in his church. 15 


Reference to the Matter. 


Covenant for nonpayment of rent, and 
not repairing, referred to the maſter 
as to the rent, and upon payment 
thereof proceſs to ay as fo the rent 
IN arrear. me 
Principal and intereſt on a mortgage 


referred, tho' objected the mortga- 
geor had agreed to convey ablolute- | 
„VV 80 


- x — 
a ——Ü— 


| 


| Nonfuit in replevin for want of a de- 


| 


Avowry for rent for an enjoyment of 


It cannot be referred to compute 
how much a pariſh is damnified by 
a baſtard child. Page 6. b. 
Remainder Contingent, - 166 


Vemittitur. 


In treſpaſs againſt ſeveral, and ſeveral 
damages, judgment may be de meli. 
oribus damnis with a remittitur as 
to the other. 30 
. . 7 | 


Vent. A 


A rent cannot iſſue out of a term for 
years, 7. e. if leſſee for years aſſign 
his term he cannot diſtrain for rent. 


375-0, 


Keplevin. 


If the plaintiff be nonſuited for want 
of a plea in bar to the avowry, the 
avowant may either execute a writ 
of inquiry of damages, or ſue upon 
the replevin bond. 41, 6, 


land under a parol demiſe, plea in 
bar that the defendant nil habuit in 
tenementis held to be bad upon de- 
murrer, ſince the at. 11 Geo. 2. 
„ 1 208. 5. 
Whether a replevin below, can he 
pleaded in bar to treſpaſs in 5 4 
7. l. 


claration, the avowant executed a 
writ of inquiry of damages after a 
writ of ſecond del:verance, and 155 . 

110, 0 


Requecſ. 


L 


A TABLE of the 


— 


| 
Requeff. 


A requeſt to pay money before due 


laid in a declaration is not material, 


Page 33 


Reſiduum. 


When there are two executors, and | 


unequal legacies are given them, 
or a legacy to one, and nothin 
to the other, they ſhall have the 


reſidue undiſpoſed of. be; 
800 Evidence. 313 
Betraxit. 
The difference between a retraxit and 
a nolle Proſegqui. | _— - go 
L Return of Corits. 
Revocation. 


What acts done by the teſtator after 
the making of his will, ſhall a- | 


mount in equity to a revocation of 


it. N 308 


Rules. 


3 A ſide bar rule obtained without diſ- 


cloſing the whole of the caſe ſhall 
not be ſuffered to ſtand. | 80 


Principal Mat ers. 


nnn 


Scandal and Impertinence. 


Declaration at the ſuit of à ſur- 
geon for curing the foul diſeaſe 


ought to be referred for ſcandal. 


. 7 Page 20. b. 
Satiskaction. See gccozd. 


Scire kacias. 


g | Scire 22 againſt bail in error of a 


judgment for damages in C. B. muſt 
be to ſhew cauſe why the plaintiff 
ſhould not have execution of the 
debt and not of the damages. 98 
If a defendant dies after a writ of in- 
quiry of damages be executed and 
before the return thereof, the ſcire 
Facias muſt be againſt his executor 
to ſhew cauſe why the damages 
aſſeſſed ſhould not be adjudged to 
the plannt 1 


Scire facias upon a recognizance againſt 


bail—defendants plead that the prin- 
Cipal defendant died before the iſſu- 
ing the firſt ſci. fa. and before the 
return of any ca. ſa, againſt him 
Plaintiff replies a ca ſa. and a return 
non eſt inventus, and that the prin- 
cipal was then living and long after- 
wards. Demurrer ; judgment for. 
the plaintiff” | 61. 6. 
Aſter the interlocutory judgment, the 
plaintiff becomes a bankrupt, and 
afterwards proceeds to final judg- 
ment; the aſſignees ſue out a ſcire 
facias to have execution thereof, 


3 Upon demurrer judgment for the 


aſſignees. 372. b. 
See Death of Parties. 


6B Secretary 


8 


—— 


Principal Matters. 


9 


A TBL of the 


Secretary of State. 


Touching his power of committing | 
criminals for high treaſon, writing | 
ſeditious libels, Se. Page 288.16. 

The ſecretary of ſtate as ſuch, is no 

cConſervator or Juſtice of the peace; 
nor is he, or the king's meſſengers 

in ordinary acting under his war- 
rant within the meaning of the fat. | 
24 Geo, 2, cap. 44. 290.6. 291. 6. 


: 
| 


"is Seizure of Goods: 


See Jmpoztation. 


Settlements of 1902. 


A certificate perſon comes from one 
pariſh to another, and is choſen 


tything- man, but, before he has 


ſerved the office one year, becomes 
chargeable, he is removeable. 81 


A certificate-man by executing the | 


duty of a ſchoolmaſter gains no ſet- 
tlement thereby. 87 
A poor pariſh girl bound to ſerve till 
21 (without ſaying © or till mar- 
c 71age”) and aſſigned over to ano- 


* 


ther, gains a ſettlement where ſhe 


laſt ſerved. 96 
A certificate-man has a ſon born who 


lives with him till he is 20 years | 


old, and then is hired and ſerves 
for a year, this gains the ſon no 
ſettlement. | 121 
A pariſh apprentice may be turned 
over from A. to B. and from B. to 
C. and ſhall be fettled where he 
ſerved the liſt 40 days. 158 


When the ſon of a certificate- man 
becomes independant of his father, 
he ſhall not follow his father's laſt 


| from whence he came with his 


5 apprentice, he thereby 18 ſettled. 


| The defendant pleads to a bail bond 


chaſe, but ſhall be ſent to the place 


father by certificate. Page 18; 
A ſon of a certificate-man is bound 


1 95 5 | 
There muſt be a hiring (either 112 
lute or conditional) for a year and 
ſervice for a year to gain a ſettle. 
ment. „ „ 307 

See Dzvers of ſeſſions. 
Sett off. See Mutual Debts, 


Sheriff, 


that it was taken after the return 
of the writ againſt the principal; 
demurrer ; the plaintiff ſhall not 
have a rule for the ſheriff to return 
the writ before judgment on the 
demurrer. | 223 
A ſheriff may make and deliver the 
return of a writ any where, 928 
A ſheriff gives out a blank warrant 
upon a writ which is filled up by an 
attorney, this is ill. 47. 0. 
A ſheriff cannot appoint two deputy 
ſheriffs extraordinary. 378. ö. 
Side bar. See Rules, 


Slanderous Wozds. 


<« You are a rogue, and J will prove 
* you a rogue, for you forged my 
name“ are words actionable. 
LT 5 87. ö. 
He was put into the round-houſe 
« for ſtealing ducks at Crowland" 
are actionable, 300. b. 
<« That rogue Jo. Tindall that ſet the 
* houſe on fire, if any body will 
« give me charge of him, I will 
carry him to New Priſon”; 24), | 
1 


cc 


ſetilement that he gained by pur- 


| 


i. Tas E of the 


N 


. Matters. 


en ſet of words Jo. Tindel ſet | 

ve the houſe on fire”, both ſets were 

held actionable. Page 114. b, 
Smuggler. See Pardon. 


}, > "0, 08. 8 2, 


Soldier. 


A ſerjeant 1 in the guards cannot be ar- 
reſted under 101. 216 
A common ſoldier cannot be a vagrant 
within the far. 17 Geo. 2. 331 


See Attion upon the Cale. 344. . 


Sperſfic Perkoꝛmantt. 


A mother agrees to give her daughter 
a portion upon her marriage, does 
not execute, nor is party to the 
articles, but only ſets her name as | 
a witneſs, ſhe ſhall be obliged to | 
perform her agreement, 118 


Stallage. See Toll. 


Stamp Duty. 


Sixpence only given with an appren- I 
tice, the indenture need not be 
Raped according to the fat. 8 Ann. 


. 9. J 32. 129 
dee Surrender. 26. 6. 


Statutes. 


The flat. 4 & 5 Ann. for pleading 
ſeveral — doth not extend to 
actions qui tam, &c. 21. a 
The fat. 21 Hen. 8. c. 13. / 9, 10. 
concermg e e 
192. 5. 

The fat. 24 Geo. 2. c. 44. conſidered. 
290. 5. 

Every fat. introducing a capital puniſh- 


Sar. 5 & 6 M. & M. c. 11. See 


Stat. 4 55 NV. & M, Co 29. 8 


| nant. 


4 
7 


Stat. 5 Elie. See Judiement. 40. 7. 
Stat. 4 & 5 M. & . See Amend⸗ 

„.. 1265. 6. 
Stat. 17 Geb. 2. See Soldier. 


331 
Stat. 43 Eliz. c. 6. Sec Colts. 93 
Stat. 18 Elig. c. c. See Coſts. 139 


Coſts. 


1 
Stat. 14 Geo. 2. c. 19. See Colis, 
28. 6. 

And ſee Replevin. . 
Stat. 1 Geo. to See Colts. 91. 4, 
Stat. 43 Elia. See Coſts. 258. 6, 
| Stat, 8 & g NV. z. c. 10. See Dama⸗ 
geg. 377. b. 


Game. 70. b. 
Stat. 4 Am. c. 14. See Gaming. 
Stat. 7 & 8 W. z. See Jeokall. 

Skar. 18 Car. 2. c. 2. & 20 Car. 2. 

c. 7. See Importation, 576. 6. 
Stat. 4 & 5 M. & M. c. 21. See 

King's Bench. 299 
Stat. 8 Ann. See Landloꝛd and Te- 

WE TN 
See Frauds, &c. 


| Suggeſtion on the Roll, See Juris: 


Diction. 68.4. 


Superled eas. 


| Verdic: for the plaintiff in Hilary va- 
cation, defendant renders himſelf 
the 2d of April, final judgment in 
Trinity Term, defendant charged 
in execution in Michaelmas Term ; 
this is regular, and defendant ſhall 
not have a ſuperſedeas. 297 


Surplulage. 


Surpluſage ! in an Hue helped after a 
- verdict. 238 


ment muſt. be conſtrued - ſtrictly, 
= 


Surrender: 


Se 


— 
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Surrender. 


A ſurrender of a leaſe for years may 
be by a note in writing without 


deed and without being ſtamped. | 


Page 26. b. 


Tail. 


_ ENANT.in tail of the gift of | 


the crown, the reverſion in the 
crown, before the fat. 34 H. 8. ſut- 
fered a common recovery, he there- 
by gained a baſe fee, deſcendable 


and alienable, ſo long as there are | 


iſſue in tail, and the old reverſion 


is ſtill in the crown. 275 | 
420. 6. 


See Fine ok Lands. - 


Taxes. 


See Landlo?d and Tenant. 21 


R 


Term. 


The term in many caſes conſidered 
only as one day. 37 


* 


] 


J 


Tender. 
Tender and refuſal conſidered in ſome | 
caſes as payment. 117 
Term koꝛ Pears. 
See Surrender. 26.6, 


See Pleas, &c. 


— 


Tithes. 


The court of chancery will not diſ. 
miſs a bill for tithes, Land leave the 
plaintiff to his ſuit in the ſpiritual 
court, unleſs there be a good legal 
or equitable bar. Page 128 

Compoſitions by parſon, patron and 
the ordinary have been confirmed 

by decree ſince the reſtraining ſta- 


tutes. "Wits 
Agiſtment tithe, is a ſmall tithe, 


| | 1 0 
Tithes, oblations, Cc. were ii 
the voluntary gifts of Chriſtians, and 
there was no canon before that of 
the 4th council of Lateran, Anno 
Dom. 1215, that even ſuppoſed ti- 
thes to be due of common right. 

182. 6. 


Toll. 

Toll muſt be by grant or preſcription, 
certain, is payable by the buyer, 

ift the goods are ſold ; but piccage 
and ftallage are due of common 
right, uncertain, and payable whe- 


ther the goods in the ſtall be ſold 
or not, 1099 


Toll thozough and Traverſe. 
295. b 


Tot. 


See Pleas, &c. 319. Alon upon 
the Cale, per tot'. 


Trades. 


it 
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Trades. 


A man may exerciſe as many trades as 

he has worked at, or ſerved to 7 
years. | Page 168, 6. 
See Indiſtment. 


Traverſe. 


fendant juſtifies in treſpaſs at another 
place than 7hat laid in the declara- 
tion. | 81 
Treſpaſs at Teddington, the defendant 
juſtifies for damage feaſant at xing. 
ton, and that he impounded the 


cattle at Teddington, is good with- | 
219| 
If a cuſtom be pleaded, another cul- 


out a traverſe. 
tom repugnant to it cannot be re- 


tom or matter conſiſtent with it 

may, without a traverſe. 253 
The defendant juſtifies in treſpaſs, un- 
der a preſcriptive right to a duty 


called zenſary, and the like right to | 


diſtrain for it ; the plaintiff traverſes 


the right to the duty, without tra- | 


verſing the right to diſtrain, and 
held well enough. 


mentum ; the plaintiff replied it was 
his freehold and not the freehold of 
the defendant, this was held good 
without a traverſe, 245 
See Pleas, &c. 219. Annuity. 221. 9. 


Treaſon. 


One convicted of treaſon in 1710, 1s 
brought in, and pleads he is not the 
ſame perſon, iſſue is joined manter, 
and he is tried, and found againſt 
him, and execution awarded. 150 


4. 5 


1 


plied without a 7raverſe, but a cuſ- | 


338 
The defendant pleaded liherum tene 


i. mend 


One attainted of treaſon may be charg- 


ed with a civil action. Page 217 


Treſpaſs. 


Quod cum, in treſpaſs is well enough 
after a verdict, upon error, fiom the 
. 99 


So alſo on demurrer, 203. b, 


| Treſpaſs lies for the owner of the ſoil, 


| | | againſt one for placing a ſtall in a 
A traverſe is neceſſary where the de- | 


market without his licence. 107 
The difference between treſpaſs on 
the caſe, and treſpaſs vi & armis. 
4TY. "0. 
See Pleas, &c. 3. 6. 5. PT b. 
203. 6. 275. 5. 296. 6. 313.6. 

| 906. 6, 


Trial. 


A new trial was refuſed to the plaintiff 
in a gui tam action for killing a hare. 
. 

A new trial ſhall never be granted 10 
want of evidence which might 
have been produced at the trial. 
98 
O 
juries ſworn to try him, the firſt 
jury having been diſcharged by con- 
8 ; 157 
A new trial ſhall not be granted where 
the defendant was acquitted on an 
indictment for not repairing the 
highway, 298 
New trial granted for the defendant in 
a criminal caſe, upon the report of 
the judge, and the affidavits of the 
jury that the verdict was taken 
_ contrary to their intent and meaning 
and to the judge's direction in point 
of law. — I80 
A new trial ſhall not be granted where 
there was evidence on both fides, 
tho” a verdict be againſt the judge's 


A traitor was arraigned twice, and t 


opinion, 22 


95 
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The death of the vouchee before the | I 
return of the writ of ſummons 1s 


triable per pats. Page 30 4 Uagrant. 
In dower, ne unques accouple, &c. is the | 
1 general iſſue, and there can be no See Soldier. 
1 DE replication thereto, to ou? the biſh- 
ll opes certificate of the marriage which 1 Hs 
1s the only way of trial. 127. 6. Clartance. 

A trial was had at the bar by a ſpecial | | 8 
jury of the citizens of London, who ARIANCE between the count 
waived their priviiege as citizens. and evidence in reſpect to the 

Pos 136. 6. name of a perſon, helped. Page 116 


A trial was had after the day of N/H If the defendant will take advantage of 
prius, the jurata is not amendable | a variance between the writ and 
and a ve. fa. de novo was awarded, | count he muſt crave oyer of the 
for the trial was coram non judice. original, and ſpread it upon the re- 

Fry; 144-5 | on: 395. b. 

In an action of falſe impriſonment j The ſame point determined. 85. 5. 

of a tavernkeeper for a few hours | A variance between the iſſue book 
300 J. damages were given by the | and record of Ni prius, after a de- 
jury, which the court thought were fence made at the trial, is not ma- 


not exceſſive and refuſed to grant a | terial. 2243. b. 

neu trial. 2 1460. 8, 

In the like action for impriſoning a| 5 
journeyman printer about ſix hours, Genue and Ue. fa. de Novo. 
390 l. not exceſſive damages, and a #6 1 
new trial was refuſed. 205. 5. When the jury find ſufficient facts for 

In the like action againſt the king's the court to judge upon, a venire 

* meſſengers for impriſoning the plain- | Facias de novo ſhall not go. 54, 55 

i  tiffan attorney for fix days, and for | The court will not change the venue 

1 entring his houſe, and rummaging in an action upon a promiſſory note. 

it; his deiks, books and papers, under | 5 . 41 

"A a ſecretary of ſtate's warrant, 1000 I. In what caſes a venire facias de now 
damages not exceſſive, and a new ſhall or ſhall not be awarded. 56 

trial refuſed. 244. 6. The venue not changed, but a rule to 

In a little aſſault and battery in a diſ- try the cauſe in the next county. 
pute about the property of a Turtle, 5 To, 77 

between two gentlemen citizens, The court will not change the venue 
200 J. damages not exceſſive, and a from Mzddleſex into the next ad- 
new trial was refuled. 252. 6. jacent county to a Welch county. 

New trial granted for miſdirection off | — 
the judge in point of evidence. Nor into a Northern county where the 

| 269.“ aſſizes are but held once a year. 138 

After a verdict on the honeſt and juſt | A barraſter has the privilege of laying 

fide of the cauſe the court will ſup- | the venue in Mraddleſex, and it ſhall | 

port it if poſſible, and not grant a not be changed. 15 > 159 

new trial. 306. 6. ny After 


r 
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After the venue is changed upon the 
common affidavit, the court will 
not alter it again upon an affidavit | 
that the witneſſes live in Scetland, | 
and will not come ſo far as Londbn, 
but are willing to come to the oy 
ol Carliſſe. 
Debt for rent by the aſſignee of the 


fitory. 165 
The venue cannot be changed, but in- 
to a county where the whole cauſe 
of action aroſe. 
Whether the venue can be changed by 


The venue has been frequently changed 


into counties palatine. 


ſex. 245 
Venue changed into the next county for 


want of a fair trial in the proper 


county. : 298 
An action againſt the ſheriff for a cath 


return is tranſitory. 


Whether the venire facias ſhall be de 


to parliament. 


the jury aſſeſs no damages, a venire 


' Uerdi# and-Special Uerdit. 


45 
The court can intend nothing, but 


what is found, in a ſpecial verdict. 
5 5 


dence of facts. 56 


Whether a jury can find a negative? 
( | 


it ſeems they cannot. 


178 


the court of B. R. into Wales, 221 


3360 


vicineto or de corpore comitatus in 
an action upon the flat. 7 & 8 N. 3. 1 uſe. 
c. 7. for a falſe return of a member 

Iſſue joined upon a plea in abatement 
in caſe found for the plaintiff; but 


CATE Y 8 ws 


222 
The venue changed after a judge's or- 
der to take notice of trial in Middle 


* 


Page 162 


leſſor is local, but covenant is tran- | 


＋— — 


 Facias de novo ſhall be awarded. | 
368. 6. | 


Where ſeveral pleas go to the whole, 
jf any of them be found for defen- 
dant he ſhall have a general verdict. 


The jury muſt find facts, and not evi- 


Uidelicet. 


Where words coming under a Vi- 
delicet in pleading are, or are not 
material and travetſable. Page 335 


"Ui ito. 
The viſitor may deprive a prebendary 


for 1 incontinency. 206 
Where it is doubtful who is the viſitor 
of a college, a mandamus ſhall not 
go, nor has it ever been determined 
whether a mand lies to a viſitor. 


266 
See Mandamus. 20. 
Coid and Qoidable. 
See Leafes. [R029 Þ: 
Ates. 
274 


What deed ſhall amount to a eorenant 
to ſtand ſeiſed to uſes. 22.6, 75. 6. 


Sce Fine of Lands, 19.6. 


Uſury. 


What conſtitutes an BY contract, 


290, 291 [ 
Wales. 


JREVE domini regis deiatitat non 


currit in MWallid. 193 
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Marrant. 


General warrant of a ſecretary of ſtate 
to ſeize perſons, papers, books, &c. 


adjudged illegal notwithſtanding |. 
they have been frequently iſſued 


Page 288. b. 
Se. 
158.6, 


ſince the revolution. 


Se Commitment. 


Warrant of Attozney. 


Warrants of attorney may be filed at 


any time pending the ſuit. 25, 161 


Will. 
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See Death of Parties. 312. Judg- |- 
ment. wy 


dee Witneſs. 216. Revocation. 308 


- Evidence. 
Witneſs. 


A pagan infidel may be a witneſs. 84 
All the three witneſſes to a will of 
lands muſt be examined if living. 


„„ DO 3 216 
A father being a freeman of a borough 
is a good witneſs to prove the cuſ- 


tom whereby his ſon is intitled to | 
his freedom. 332. 


„ 


One convicted of petit larceny wo 
had judgment of whipping cannot 


bea witneſs, and it is the crime and 


not the puniſhment which makes a 
man infamous, | 
See Baron and Feme. 


The word Or conſtrued to be a copu 
lati ue in a will. 140 


| The word in/litu;mus is as well appli. 


cable to a collation as to an inſtitu- 


5 See Slanderous Wozde. 


- 


Urtlts. 


| Yemre facias upon the traverſe of an 


inquiſition in chancery muſt be re- 
turnable upon a general return. 77 
The date of a writ-is no part of it, if 
enough... as 5. 
Freri facias ſet aſide becauſe it was re- 
_ turnable on the eſſoin day in a ſuit 
V > 4 a 
There muſt be 15 days between the 
teſie and return of a capias ad reſpon- 


dendum. 
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the tete of it be right it is well 


